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REVEREND FATHER IN GOD, 
1OHN, BY GODS PROVIDENCE 


Archbiſhop of Yorke, Primate of England, and 
Metropolitane: H, S, witheth true 
felicitie now and cuer. 


Hen I hadfi- << 

mshed this: 
briefe Teſta- 
metarie trea-- 
tiſe , bethin- 
kin 0 vvithmy 
lelfe(molt re-. 
uerende Fa-. 
ther ,) vnto. 
vholep atro- 
/ nagel might dedicate the fame ?: ® the- 
© end [ did reſfolue to make an offer there; 
of ynto your Grace: Being moued there- 
unto vvith the conſideration, :;partlie'of. 
mine oyyneduetie, partlie of yout Graces (2. 
intereſt, For being a member\of your. 
Graces Courts Eccleſi altical; andha 
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our honours handes : This I thought 
might ficly ſerue for a probable argument 
of my thankfulneſle in thatbehalte. And 
on the other ſide, foraſmuch as before 94 
others yvithin this prouinc - of Yorke, i 
apperteineth principally vnto your Rs 
to ptouide that teltametrs layvfully made, 
be dulic executed , being novveby Gods 


- merciful prouidece Metropolitane & or- 
dinarie of thatſea, I could not fee a more 
vyorthie Patrone for a teſtamEtaryyvork, 

| Partly therefore by theſe former conſide- 
rations, but eſpecially I vvas encouraged 
| et arico vvith the c6templation of thoſe 
diuine graces of piety,learning,zeale,ora- 


O 
uitie, bountie \benignitie .aflabilitie and al 


maner not onely ſufficiencie , bas + excel- 
lencie of yertuous oifces, eolroentth the 


giver of all ooodnefle hach vyonderfullie 


enriched your honourable minde.,Where- 
 foreas hitherto your vviſdome hath bene 


accuſtomed to entertaine yvith comfor- 
table countenance, ſuch as be ſtudious to 
benefite either the Church , or the com- 
monyyealth, though Od By. they bee 
of ſmall reputation: ſo novve(moſt reue- 
renal) I am vvith all duetie to craue the 
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T he Epiſtle Dedicatorie. 
continuance of the ſaine in mine oyyn be- 
halfe, together vvith che ſauourable pro- 
tection of theſe m y labors, ſo farre as they 
bee agreeable to truth, righe and equi- 
tic:yvhich thing [I doo ſo much the more 
humblie deſire by hovy much I may ſeem 
ouermuch aduenturous in making choiſe 
of ſo honourable a patrone, for ſuch atri- 
fling treatiſe. The Lorde of might and 
mercie multiplie his ſpirite vppon your 
orace, to the aduauncement of his ovyne 2 
olorie,and the good of his Church, 3 
with encreale of manie . 
yearesin health and 


| happineſle. 


Tour Graces mot readie 
at commaundement, 
H. Swinburne. 
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To the Reader. 


> Reat and wonderful is the rum- 


; &/awes, and ſo huge is the mul. - 
&/ titude of their ſunarie ſorts of 
 B bookes, as lettures , conncels, 
- XOX Gy 14s, deciſions ,queſtions,diſ- 
-  putations, repetitions, camels, 
elanſules, common opinions,ſingulars,contradictions, 
fi eoncordances, methodes.ſummes , practickes, tables, 
repertories, and bookes of other kindes (apparant mo- 
numents of thar endleſſe and inuincible labours) that 
in my concette,jt is impoſable for any one man to read 
oner the hundred part of their works,though lining an 
bunared yeeres hee did intende none other worke. 
Iherfore by the publiſhing of this teſtamentarie trea- 
tiſe,I may be thought to powre water into the Sea, to 
carrie owles to Athens,and to trouble the reader with 
a matter altozether needleſie and ſuper finous: But yet 
for all this gn caſe this one litle booke may ſerue in ſleed 
of many great volumes ,; then I hope that in the equal 
indgement of ſuch as be indifferently affettedghe ſame + 


is rather to be admitted as commodious,then reieettth (7 
4s ſuperfluous. | is 
And nowe,beleeue me,(gentle reader) I haue de- 
 « ſiredearneitly and endenoured carefully ( according 
Po io 
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To the Reader. 
 Reat and wonderful is the rum- 
CS) \ber of the manifolde writers of 
the Cinill and Eccleſiaſticall 
== lawes, and ſo huge is the mul.- 
&) titude of their. ſundrie ſorts of 
P bookes; as leftures , conncels, 
o Iradls, deciſtons ,queſtions,aiſ- 
— putations, repetitions, cautels, 
7 elauſules, common opinions. ſingulars,contradictions, 


concordances, methodes.ſummes , praciickes, tables, 
repertories, and bookes of other kindes (apparant mo- 
muments of ther endleſſe and inuincible labours) that 
in my conceite,it is impoſiible for any one man to read 
ouer the hundred part of their works,though lining an 
hundred yeeres hee did intende none other worke. 
IWherfore by the publiſhing of this teſtamentarie trea- 
tife,I may be thought to powre water into the Sea, to 
carrie owles to Athens,and to trouble the reader with 
M | a matter altozether needleſie and ſuperfiuous: But yet 
for all this jn caſe this one litle booke may ſerue in ſleed 
of many great volumes ; then I hope that in the equal 
mndgement of ſuch as be indifferently affettedghe ſame _ + 
is rather to be admitted as commodionsthen reieeteals © 
as ſuperfluous. is Te 
And nowe beleene me,(gentle reader) I haue de- 
ſired earnefily and endenoured carefully ( according 
3 tg 


; To the Reader. | ; 
fo the meaſure of ſuch ſlender skil as God hath vouch- 
ſafed me,and as conueniert leiſure from other occaſt- 


ons of needfull profite and healthfiill diſport hane per- 


mmted,\that th;s one litle booke which keere I do pre- 


| ſemtunio thy courteous handesgniy ſtand in ftced of 


The cau'cs whereſore 
wc Author of this 
book: vidertooke this 
worke. 

3)Stat. H.8.an.25, C.19- 


many bigger buokes. | 

Por whereas by the ſupreme authoritie and m- 
wiolable power of the high court of Parliament , hot- 
den in the xxw.ycere * of the reizne of the moſt renow. 


med King ofthis lande Henrie the eizht, of famoug 


Þ)StatEliz an, 1.c.1. 


. 


and happie memorie : It was enaticd and eſtabliſhed 
(amongeſt other Statutes then made and ſince that 


time reunued in the firſt yeere of her Maicſties * moſt 


gracions reignethat nowe is) that ſuch lawes eccleſi- 
aſticall being then alreadie made, which bee not hurt- 


fall or preiudiciall tothe prerogatine roiall,nor repug- 


e)Star H.8.an.27.c.20, 
&an.32.c.7. 
&)Srac, Ed.s.an.2.c.13. 


tedand obſerned ſo farre foorth , as it is not repng- 


nart to the lawes , ſtatutes, and cuſtomes bf this 


Realme, ſhall till be wſed and executed as they were 


A 
- 


before the making of that ate, wntill ſuch time as 
they were viewed, ſearched,or otherwiſe ordred or de- 
termined by two and thirtie perſons,or the more part 
of them, according 0 the tenour , faurme and effect 


of the ſaide atte : Which lawes fo eflabliſhed, re- 


wined, and confirmed,and not without good cauſe,and 


deepe confideration(in dinerſe flatutes , made during 
the reignes as well of the ſaide moſt noble king Hen- 

rie the eight ©, as of the moſt godly prince Edwarde 

the ſixt', are termed or intituled,for the more honora- * 
ble acconnt thereof,with the renerend and ſacred name 
of the Kinges eccleſiafticall lawes - Like as in 
thoſe countries and Churches of Germanie , which 
hane recciued the Coſpell, the Canon lawe is admit- 


nam 


" 


? & of. 
LR IARAE FE 47 
- #3". 8; y &r » 


(a-2E- 


| #n caſes wherein it dooth not differ from the ſame: 


7 UNGUA2e, tntanated alſo ned incombred with long dif- 


To ig Kender, | TY 
pant tothe newe T eflament ©, 


dc nupmi d 
EccleſraZticall law of their conſi ſtories. PUJs, part.4.nr 


diuorttyan1z tol.gs, 


cleric), de jud.exrra-c 


cleſraſticall law was made, had beene deemed and ind- OG 
ged for part and parcel of *he ſame Eccleſtaſticall law, 10.5.ſi vero ecclevatti- 
cumin Auth; ytclerict 
ap!1d, propr.Epilco- 
For where theſe two lawes be not contrarie, the one is 0G by DET - 
ſuppletorie of the other, and being mutually incorpo- &)Paner.in d.c.r.de 


I no. p.num.Vaiquws, 
rated doo both make one bodje* , otherwiſe the Cinill Fo OTet 


law being contradii!ed by the Eccleſt _ law,onzht $.16.n.70.Bcnedidt. 
to be ſilent in the Eccleſi aſticall conrt®. Capra. Thelaur,com. 


op, verb.lepes.tol. 


\ And foraſmuch as theſe foreſatae p nes, hane not (ombi) 403-023 
as yet beene viewed , ſearched, or otherwiſe ordered b\d.c.1.deno.op. nun, 


, lc oti.1n c.2,de arb. lb, 
or determined by XXXY pe: ſons, or the more per of NP LES 


them, according tothe forme and effect of the fore- ingic.extra.que len- 


which thing euerthe. ſenma communiter = 
apprcbatu:,teſte Be- 


ſaide ad? of Parliament : 


te mw beene (7 confeſſe) attempted” ? yet not ſo nedidt.Capra.vbi iupra 2 


fully effected , but may bee and that ſhortly if God 1)Videlicet, per Gualts 
Haddon, legum, oce 


wvouchſafe proſper 'ons ſucceſſe to that notable and pro- ww ES (R 
fitable worke of that graue and learned man Doctor ommumguos vnqui 


Percie, now well towerdes accompliſnment ) by 0c- cult Rugs Icgitard 
Like I 10 ex : diſcruifiimum. lib.de 
caſion of which defect of the viewe, eximination, 0r- g.fmatonelegum 
der,or determination of the {:id* oP adthirtie þer- eccleliaftic. 
ſons, thoſe Ciuill and Ecc lefaſticall lawes te framenta- | 
rie not repuanant to the lawes fates andenſt nc 
this Realme, are yet (enen as hitherto they hanc becne ) 
ſcattered and aſpriſed here and there . "and ſecretly. 
hidden from the ſuviets of this realme in corners 


of many bookes of jtraunge Conrries , and pin 


erurſes of forre differen »t argument, and oleſſemum- 
ber of %) Lawes wvite; 'l 7 ompertinent to the oonernment* 


ofthis common wealth : ſo that the knowledge thereef* © 
B 2, " 


2h 
.* 


and is at this day the ©)Schue divinus Trade 9 


Whereas alſo the Cinill law ener ſince the Ec- t)e1.de no.op.nun.c. » 


i 
% "if 
4 

_ 

+0 


Tothe Reader. 
howſoeuer admirable and worthie to be learned of all, 
. cannot (as thecaſe nowe ſtandes)be ſo commodious to 
many, as the expenſes to be conſumed in bookes would 
be onerous , aud the tranaile to beemploied in the 
ſtudie ther eof would be tedious. 

whdfamme of di the Theſe premifed cauſes conſidered, thought it 
| contents of thus booke 779k 072ly not uperfluous, but expedient for this com- 
| mon wealth , to make collection of the moſ! principall 
lawes , Ci will and E Nats ul," perteming to te- 
| ftaments made before the xxv. yeere of King Hen-" 
ric the eight, I meane of thoſe cinill lawes which bee 
. not contrarie tothe Eccleſiaſtical lawes, aud of thoſe 
Ecclejafticall lawes which bee not any way preiuds- 
ciall or hurtfull to the prerogatine royall, nor repuz- 
3 nant tothe lawes,ſtatntes,or cuftomes of tha realme: 
Wh FOE but-azreeing peaceably amongeſt themſelues, and as 
| ſhakin '2 handes together like friends , and like louing 
brethren , ſaluting and embracing each other , may 
I now ſtill be execnted as they were before the m king of 
 theſaideaft. Amongeſt which lawes Cinill aud Ec- 
cleſraſticall, 1 thowzht good likewiſe (as ſl occaſi on 
ſhould be offered , and as the oport:ymtie of the place 
: fittta ) tomwſert ſuch ſtatutes of this reatme . and to 
mate menticn of fuch cnſtome:,as well genc rall, as par- 

A {: ticular,as be net inipertinent there Mi to. 
4 + The :nveindwizef T0 th15cnde and purpiſe © Prete ty , that enerie 
M9 | this >0oke, IG lie? of this realme, th onzh he be but of meane capa- 
J : | Citiegmay with little l, abour, and leſſe charge,take a ſen- 
 ſibleview(as in aglaſſe)of. thoſe eCinill and Eccleſ raſtt- 
call lawes teftamentarie now 1m force, and to be obſer- 
ued and executed inthe E celeſi Gafticall courtes within 
this Realme of Erigland(the ſame being new by Gods 
merciful goodneſſe real mes ml ow ape ) 


'Tothe Reader. 


charze and dtjicultie. 


And albeit this be the ſpeciall marke whereat 1 
haue aimed,and the chiefe ſcope of this teſlamentarie 


rreatiſe , namely., to benefite thoſe ſubietts of this 


the which before coulde not bee done without great 


Another v{ ofthis 
booke. 


Realme , which heretofere haue bene ignorant of the 


Cintll and Eccleſiaſtical lawes : nenzrtheleſfe if I be 
not decerned,this treatiſe being diligently peruſed, 1o- 


gether with the quotations and margmall notes there- 


unto adioined, may in ſome ſort be prefitable to thoſe 
Tuitinianiſts,or yong ſludents of the Cinill law,who do 
micyd to beſtowe the fruit of their ſtudie in the prac- 
tile thereof,to the benefite of this common wealth. At 
 teaſt if no other wſe can be made thereof, yet happily it 
may ſerue them as a direttorie, whereby they may vn- 
aerſtande what lawes teſkamentarie are now in force 
within this Realme of England , and conſequently, 
what titles of the auncient lawes,Cinill or Eccleſraſti- 
call, deſcrue to be read with more dilizence,leaſt orher- 
wiſe not knowing to make choife of the znore wſuall 
lawes,or titles, they beſtow equall tranaile in the ſtudie 
of lawes not cqually neceſſarie. 
Moreoner, I conieftnre that unto theſe Tnſ7inis- 
niſts it would haue beene much more acceptable, (or. 
aduentare alſo to mw ſelie more commend.Þle)to hune 
fet foorth this Treatiſe in the Latine tongae, where- 
#4 the lawes Cinill and Eccleſtajttca!l , as they be of. 
ginally written + ſo are they wery elegantly and jox- 
tentiouſly compatt; and now by the trai/'3! mn there- 
of :nt0 onr vuloar tongue. other lorf2 {ornething of 
their former vertne , or of their naturail eautie and 
| grace Nemuertheleſſe, after 1 had conracred that vy 
| following this planſible conrſe, 1 ſhawid __ is 
48 | C3955. 


ue cane of nubl3- | 
oy $ 2 m 
11g 15S Bon!s in afar 
) aloar tongue, 


2 


To the Rerder. 

fewe in compariſon of the reſl, whom otherwiſe I might 
happily benefite : Alveit 1had once begunne, and laid 
- the foundation of the whole tra@t, in ſuch tearmes 
as 7 fuurd it dilinered by others , preferring publique 
 Commoaitie before particular vitlitie , or mine owne 
 commenadation(in cafe it be leſſe commendablegather 
_  Foſeeke the benefite of the common wealth , then to 
hunt after prinate praiſe) 1did eaſily alter my former 

purpoſe. | EP: 

T hat laives transformed from their natural ſhape, 
muſs needs in ſome ſort be either damnified or difera- 
ced,1 do not thinke to be perpetually true: But if it be 4 
thing ſo neceſſarily incident to all tranſlations, that it 
cannot be aided, it ought therefore to be the rather 
tolerated. . 

Sufficeth it therefore theſe Latin Inſlinianiſls, 
that thoſe marzinall notes eſpecially proper to their 
ſtudies, be left m Latin : There, becauſe it belon- 
geth to all , meete it is that it be written in ſuch 4 

wo: | lanzuaze,as may be underſtood of all. 
Inter cauſam finalem T hus (courteors reader) Thane ai(courſed vnte 
& iwpulſuam quidin- , 25, the end wherefore I undertooke this labour the 
creſt praxclare Tira- Ha | 
quellus,in regulam cauſe which mooucd me ſo to do, and wherefore I haue 
cefſante cauſa, &c, puviiſhed the ſame in the vulgare tongue. Now it re- 
Lmitac.piima, | 
 fleththat Irraue thy favourable acceptance of my 
good will,and endeuour, which if thou ſhalt 
wouthſafe to beſtow, I ſhall not onely - 
thinke my ſelfe ſufficiently re- 
 compenſed but greatly | 
£1 enriched. 
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Thine moſt willingly to his vttermoſt - 
power, Henry Swinburne. 


Theprincipall parts of 
_ this Booke. 


 Bringathift reſolued (in regard of the benefite of 

this common wealth) 10 (et forth this treatiſe of tc- 

aments in our vulgar tongue, Tthouzht it meetethat 

the methode ſhould be ſuteable to the ſtile : that is to 

ſay.plaine and familiar .Whereupon it ſeemed unto me 

moſkconuenient , to diftribmte the whole treatiſe into 
theſe parts following” 


1 In the firſt part is ſhewed what a teſtament 
orlaſtwillis : and how manic kindes of te. 
*ſtaments there be. 


2 In the ſecond part is declared what perſons 
may makea teſtament,and who may not. 


3 Inthe third part, what things,and how much 
may be diſpoſed by will. 


4 In the fourth part, how or in whatmaner te- 
{taments or laſt wils are to be made. 


5 Inthefift part, what perſons may be appoin- 
__ tedExecutors, and who be incapable of an 
exccutorſhip or legacie. . 


-6 Intheſixt part, is ſet downe the office of an 
EXCCULON, = 


7 Inthelaft part is examined by what meanes 
teſtaments or laſt willes become voide, 
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THE FIRST PARTE 
F THIS TESTAMEN- 
TARIE TREATISE. 


WHEREIN IS SHEWED WHAT 
is a Teſtament or laſt Will, &x how many kinds 
of Teſtaments there be. 


The Paragraphes, or Chapters of the firſt 
parte of this Treatiſe. 


Hether a Teftament, 
hand 4 Laſt will, be both 
I} oe thing, and of the 
manifolde ſienification 
of ris word Teſtament 
FAIT he hefadion of a Te- 
Rf flament . &.2. 
An expoſition of the 
ſame definition Q.3. 


d.4.- FI 


T he definition of a laſt will 

The definition of a Codicill bs 
' The definition of a Legacie &.6. 
The aefinition of a gift in regarde,or becauſe of death 


| 0.7. 
.The aniſton of Teflaments .. | d.8. 
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Of a ſolemme T eſlament 
Of an vnſolemne Teſtament | 
of awritten Teſtament 
Of a nuncupatiueT eftament 
Of priuiledged Teſtaments 
Of a militaric Teſtament | 
of the fathers Teſtament among ſt his children &. I5. 
Of a Teſtament ad pias cauſas $.16. 
Of yapriuiledged T eſlaments d.17. 


A kicks Treatiſt of Teſtaments, 
| | and laſt Willes, 5c. 
b 


The firſt part of this treatiſe 


Whether a Teſtament and laſt Will be bott 


one thing, and of the manifould Accep- 
tance of the word Te ſtament. 


O vſe - ſolemne Peſluments heere in E 
land. 


FT 
H £4 


A teſtament and a laſt will hauc diners ac- 
finitions. 


' Teſtament, taken generally aud ſpecially. 
4- T he generall ſignification of this word T eſlament. 
jt 


5 Teſtament, taken. generally, doth not differ from 
a laſt will. 


6 Laſt Will, is a zenerall word, ei. all 
kindes both of laſt willes and T eſtaments, 


7 ATeſtament, according to the definition thereof, 
is one kind of l, iſt will, viz. wherein an EXCCui- 
tor isnamed. 


n 


*%/.+ 


T may leeme, thac 


a teſtament and a laſt will 
be both one thing,and that 
2 there is no difference be- 

) twixt the one and the'o- 


>» Þ ther, at leaſt heere in Eng- 
B 2 
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 _ land; becauſe weefthaue no neceſlarie vie(a)of x 

(a)TraQ.derepub.Ang. thoſe ſolemne teſtaments, in the making wher- 

ry; 5g Ho ena Þs Bj of, the preſence of vij. witneſles, together with 
batis. Tit. de Teſtam, the ob{cruation of many moe ceremonuies, 1s 

rk, {> 1:00vRge "= neccflarily requiſite by the Ciuill lawe. (5) 

” contiernd. "a w, | On the contrary,it ſeemeth that they are not 

2.c,26.ycrb. ſeri ageepn both one partely becauſe they haue diucrle 
| ++9508 poet wy Angl, names,which doth mport diucil1 tC of things; 
Tir. de Teſta. ca. 2, Pec- ( c ) eſpecially becaule f they haue differet deti- 
| Liusin © al We & nitios:for 1t 1s receiuced foran infallible 1x/me, 
RA - that thedefinitions being difterent, thethings 
(b)L. Hac.conſultiſima defined are diuerſc. (4) As for the former rea- 
18 re pA ſon,it may be thus anſwered. That albeit our 
Ef} ordio. &infr. cad. part, Teſtaments be vnſolemne ;yctit doth not fol- 
_—* low that therefore we haue no teſtaments. or 
. (OL 6 idem C.de Co. that our teſtaments are theretore mecre laſt 


cil. - . willes. For an vnſolemne teſtament is a teſta- 
- (&) Everar.& Olden. lo- 


(02 TO ment, and that properlic orin ſtrict intcrpreta- 


tion, as hereafter ſhall be confirmed, when wee 

\| ſhall ſpeake of vnſolemne teſtaments. (ec) And 

E) lofracad.part-S% | {g the concluſion ſeemeth rather neceſſary then 

probable, that a teſtament and a laſt willare not 

||. both one, burdiferent. Notvithſtanding, this 

_ conclufton is not {imply or perpetually true,for 

11 ſome reſpects they arc both one, though in 

other reſpects they difter. 

| t)Bar.in i a cikk V ndcrſtan a thcrefore,that] ateſtament may 3 

fanceecclefiaſt. col. pen. DC taken two manner of wayes largely, and 
 Stofs.ia L j. de Tel. ſtrictly. (f ) Itts faid Fro be taken largely or ge- 4 

(a)Glo, & DD. in'd, Nfrally,when the ignincation of the barename 

J. ff. de Teſta. | ..orword Teſtament, (which in Latin is Tefa- 

mentum)1s had in confideration. (2) This word 
T eſtamenturn, is as much as T eſtatio mentis, (h) 
| Tt that 


(h) Lib. 2. inſtir. Tit, de 
- Tcſta.ord.in princ. | 
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Whatis a aToft ment or If will, ec. 
thatistoſ2y, a teſtifying or witneſſing of the (i)Couar.inRub.de 


minde. So writeth the worthy Emperour 1«ſti- k)Nempe Aut Gal. " : 


nan. aiter Sulpitins, (7) hich deduction others Lau.Valla, acerrimus 
(without cauſe I coteſſe,yet not without ſcofs) n= lingu afler- 


,qui hanc deduCtio= 2 
doe ſharply repreh end.(%)As though forſooth, as WH a deridenes. 


Iuſlinian or Sulpitins , had contendcd to dcliuer _— COAT Gea __ 
; .c.3.Quod (vt aint 

the very Erymologic of the wordec Teſtament, ; n6 magis dicatur teſta 

and nota certaine Allufion rather of the voice ment #mcce,quical- 


Þ onely. (1) When this t word Teſtament is vtte- ciamentd,qua {alſame- 
rum qua ornameta &c 


red in this generall ſence,it differeth not from a (1)jca enim conantur 


laſt will;(--)andany laft will, beita Codicill,or _ Wt om 
CLatUsS 1N abcerneze 
 otherkinde, may bee ſo tearmed a Teſtament, ide vertlig.Cimaras | 


that is to ay , a4 reſtitying , or declaring of the 4.rub.de teit.ex.j;part. 


mind2.(z) And hence it 1s that not only in our 2-+-Inter Etimologiam 
/ vero &allufionem hoe 


fpcach, bur iniour writinges alſo, wee vfe the jncereft,quedillain 
tearmes of Teſtamentand Laſt will, indiff crently, verb: veritate radicars 


rem ipſam potius qua 
Or One for another. VOCem Interpretatur. 


It is taken ſtr GHly,when 1t1s accepted 4CCOr- Ita nuda-quadam vo- 


ding to that Jobntion invented by V Ipianus, cabul: ſimilitudine £6, 
renta, vocem mapis 


(0 )hereafter enſuing ( p)and being taken in that quan rea roles. Od 3 
fence,it differeth from a laſt will, (4) yetnot as & Euerard,loco, ab E- 


oppotitethereunto , but as the -ſpeciall diftcreth —_— inl,j, C.de fa- 


from the generall, (x) for cuery Teſtament 1$ A lan.eccle. col. pe. Bal. 


laſt w1 111, Ex [ in L.omne verbum C, 
It eucry Jaſt will is not a Teſtament. Can Ae 


To ſpeake more plainly thus they differ, A laſt ;n c.tarurumverb.vic, 


will 1s a generall word,and agreeth to cuery ſc- v9\.ce reſt.l.z, Provin- 
c1al. conſtir,canr, 


eral kind oflaſt will or teſtamct: (s)Bur ateſta- {,\G1oCin 1.2.de con- 
ment properly vnderſtoode, is one kinde of ituwu.Pecu C. Bar,Bal. 


laſt will, eucn that wherein Execator is named. & Lind. vbi ſupr. 
(o)L.j.ffide Teſtam, 


Forby the naming of an EXCCUtorit differeth (p) s.Prox. 
fromthereſt.(#}_ | {:- ©; *(4)DD poſt.gloſ.in 
| d.]j.tt.dercitam, 
(r) DD. vbi.ſupr. (s) Mantic. de c6icR. vir.vol 1.1.tir,-,vbitm adit quinque ipecies vIt. yol - 
quarum primaeſt teſtamentum.S1mo de przt. deineerp vit. yol lib. 2. dub.;. fol. o-&Þbit, 
Frac in Rub.de teſt. hiv. 4qui locis predifiis alias inſuper ſpecies referar, (Si $50ag | 
-- Þ3 The _— 


The firſt part. 


The definition ofa Teſtament. 


1 What aT eſtament is. 


2 The definition of 4 Teitament onvorthel re- 
DS crrnng: | 
d.1). 


Teſtament} is defined after this manner: © 
| Teftamentum eſt voluntatis notre inſta ſen- | 
(a)15.deTeRt.f." tentia, de eo quod quis poſt mortem ſuam fiert 
:  wolut. (a)A teſtament is a 1uſt ſentence of our 
| vill; couching that we would haue done after 
our death. 
Some there be, who do cenſure this excel- 2 
Won Paul.d lent definition to be defeftiue, (b)though vn- 


(c)Quam vizz definiti- worthelie, (c) (but nothin g can content a curt- 


onem. vtpote perteail- 116 head ) who error 1s detected,and the defi- 
fimam,nemini hcere 


in conttouerſiam 1euo- N1LLON ſuſteined inthe cxpolit 1t10 following. (4) 
 care,rcfert Michael þ 


Graf, Theſaur. com, ; 
op $.Teſtam.qjj A bricte expoſition ofthe former 


(c } nf.$ prox.n.19, Definition. 


I Definitions dangerons in Law. 

2 The cauſe of this danzcr. 

3 It srare if the definition beſo inſt that it cannat be. 

ouerthrowen. 
4 Aiuſt or perfect definition profitable tO ANY Ur - 
poſes. 

's The occaſion of this expoſition. 

6 Iutte,h4th divers ſrgmfications. 

7 Tuſte, oppoſe ed to that which is wicked. 

8 TheTeſlator may y; act command {ny bing g againſt 


zuſtice or equitie,CF7c, 
9 Juſte, 
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What 1 efbariens or laſt wills. 

Tuſte, taken fo; j11,or perfect. 

The reſlament muſt not be unperfect. 

Imperfedtion teſtamentary twoſolde. 

Teſtament Vnperfcct 1a reſpcet of ſolemnitte. 

What ſolemnities be requiſite in making of T % 
ſtaments. 

Teſtament wnperfect 1 in reſpect of will 

Whether the teftamt FR wnperfect i in reſpect 
of will;be Voyde. 

A further meaning by the werde luſte, being 
taken for perfect. 

Eerie perfect will is not a perfect T eftament. 

T heir error detected who reprehende this —_ 
nition. 

What maketh a teffament to differ from a 
kindes of laſt willes. 

- Of the manifolde ſrenification of this word Sen- 
tence. 

T eſtaments ouzht to be made with deliberation. 

Such as hauc vat the wſe of reaſon, cannot make 4 
T eftament. 

- Þ* naduifed ſpeeches make not a teſtament. 

How it may be proned that the T ejtator had ani- 
mum teſtandi. 

Boaſting wordes doe not di iſpoſe. 

T wo kindes of judiciall ſentences, Interlocutory 
avdDiffiditiue. 

Contrarie effects of theſe two ſen FENCES. 

T eſtaments compared ſometimes to an Interlo- 
cutorie ſentence,ſometime to a Diffinitine. 

Thewillo {the Ons the gonernor of the teſta- 
ment. 


T he memos of a teſtator is ts be ſought aili- 


A 


The firſt pare 
 genth and kept faithfully. 
31 Mean to be preferred before words, 
32 Feare and fraud make voyac the ſefannent. 
- 23 TheTeſtator muſt be ſui 1uris. 
34 Theteſtament not to be ps to another mans 


y 
will. 
"35 How ateſlangent doeth differ from other ſenteces. 


36 T heTeſtament is of no force ntill the Teftator 
| be dead. 


Cj. 


Cat. SSL Ji OM Efinitions fare ſaiac to be dangerous 1n x 
dercg.iur.f.vbi Accur, lawe,(a)the cauſe may be attributed to, 


cum ſuis ſcquacibus, © the multitude of different caſes, (6) the. 
definitione pro regula 
- fimendi purauir, Sed PENUrIc of apt wordes, (c)the cs of our 


| Probabilior mihi vide- vnderſtanding, (4) and the contrarictic of op1- 


eur Cagnol,, & alior 
opinio, quod lex ſta N1ONS « (e) For happcly amongeſt ſuch a- 


| Toquiturdedefinitione boundant varietic of thinges, cither we cannot 
prof & aaleice . diſcerne the truc eſſence thereof, (for we doo 


fum pta. 
()L neque L.n5poſ- NOT aptly deliuer what we conceaue, (2) or cls 


neffde Legitus. theſe perils being palt,at leaſt in our owne opi- 


'L Cver.if. _ - 
ks a. NIONS,YEtarc we ſtill ſubicCtto the rigorous ex- 


cl.macagnanus.de c6- amination of all ſorts of men , and muſt abide 
on re Lo : the doubtfull yerdict of the ſharpeſt wittcs, and 
h endure the dreadfull ſentence of the deepeſt 


prin.de cocel. preben, 
extr. | indgements. (b5)And it israre (7) ifat the laſt; 33 


Id quod 1 
Nos hates Pg pgs after long and ſuperſtitious revolution, one 


Dec.Cagnol. &alyin Man at lcaſt amone ſo many ſubtile heads, and 
d.L;omnis b-flinin. captious conceits,doe not eſpie ſome defe2 or 


{ 1 plura rt ne- : 
gulp cxceſicin the definition, wherby the lame may 


gotia quam vocabula, 


Ez .depreſcrip.vcrb.F. 
(b)L.1.$.j.ff.de dolo.. DD. in Rub $0), marr, ff; Sane vt mirum fit videre,& 1bi & paſſim | 


WE  alibiquomedo pugnit inter ſe homines dotifhmi in definiend:s rebus. (1) Quod autE fic 
16. Kribitur.( Parum el} &c.) in d.l.omnis diffinitio. fic legitur aBudco(Rarum eſt) gue leis. 
facilins ſuader; pb quim alias mancat lexrmo ſubobſcarus. 
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What 4 tefament,or laft will is. "2 


| beſubuerted.(4)Which thing if it come to pas, (k) Mantic, de con- * © 
then like as when the captain is ſlaine, the ſoul- '**:1)-vol-ibg.tit.qe 


| diersarc in danger to be diſcomfited; oras the (1)Quodſidefinitions 


foundation being ruinous , the building is in P72 regula intelligen= 
= am ſentias.c-Accur- 


_ perilloffalling : Sothedefinition being oucr- gyuequzioillama- 
throwen,all thearguments drawen tro thence, gna perichtatio ſub- 


| :- +, uctſionis ? Eſte enim 
and whatſocuerels dependeth thereupon,is 1n © quad 


perill tobe ouerturned. (/) No maruell then 1f quor patiatur excep- 


definitions be reported to be dangerous. tiones regula, Athorid 
dux intc1im (nempe 


But if contrarie to the common courſe, the ;,,, c..jay nonideo 


4 definition be ſo iuſt , fo pertect,that it cannot profternitur,,immo fire 
mat exceptio regulam 


be juſtly reproued,(--) this f detinition,belides * 


So : Ps in non exceptis, ita ve 
chatitisnot perilous, itis ſo profitable, and ſo probe corra ſeipſiihac 


neceſlarie, that from thence as from the roote, finiliudine frerus dif- 
putat Accurfius, dum. 


and fountaine , cucry . diſcourle ought take ;noneat ve quiſque- | 
his beginning; (z) the rather, for that thereby fter firmusregulz, ve- } 
(amongſt many other benefites iſſuing from 3 
the definition, (9)the wholnature or ſubſtance cur de eius cutodibus: 


4% 


of the thing defined, (which otherwiſe for the Ec fic licer aliqui ca- | 
' ſus a regula ſubtra- 


 * aboundance of the.matter thereto belonging j,,uur , reſpondearur © 
| may {ceme infinite)1is plainly declared,and that (inquit)hee elle ſpeci» 


in fewe wordes.(p) alc,6 fic regulaericy»' 
= | Fn mainn6cxceptis.Hzc _ 
5 _ Now therefore leſt this notable and molt ile inglofſ.ind.L.om. 
| | | nisdiffinitio; Quod 
nihil aliud eſt quam fi dixifſer, Regula lxdi quidem poreſt, ſibuerri non poreſt. Quare - 
quum definitio de qua hic agitur , adeo fit ſubieCta peticulo, vt omnino ſubuerti poſsir, 2? 
certe non magis erit regula, quim illud neſcio quod(Carolum Bononienle)eſt detini- 
tio, | Fw 
| (m)Nempe quod fingulos complexa caſus contertatur cum definito. Id quad vel neces ..* 
farium efſ2 ad conſtituendam legitimam definitione conrendit acritzr CagnoJus, rontra _ 
c6munem, immo negans contrariam efſe comunem.in d.L omnis dittioitio. (n)Cic.hib.j- | 
offic.quod tamen Cagnolus intelligit de definitione Nominis,non Rei, Cums fi verafie 
Opinio, & nos 1d ipſum obſcruauimus,dum quid, & quotuplex fithxc vox Teftamentum | 
| ſuperitis rradidimus. (0) Vrargumentationes, quz ſxpiſſime a de tinitione deducuntur, 4 
_ quarum quanta {it vis & ytilitas , copiole & eleganter OJden. Topic. legal. loco a definis' 2; 
tione. {p) Glo, & DD. maxime Cagnol.in d.L.omnis diffinitio.Eucrard. loco a defts < 


| mutionse., h 
E- ablo- 


7 The befor part. 
(a) Qui ors wy abſolute definition(q)ofa teſtament aboue de- 
* antua:em appc: lat, 11 
49s wenn FUR FIR livered,not being rightly vnderſtoode , might- 
tam Barrolus in Lj. de ſeeme cither more dangerous,or leſle commo- 
* dereſta ff.mmoper- jgug then it deſerueth, I rhought it expedient 
fectifsimam,r.cc in co- 
croucrfiam revocandi TO adde this expoſition following. 
-"51 pa d. $.reſti, Firſt, whereasa teſtament is defined to be a 
GSimaHogicl wir. de 79 Sertence,weareto confider thatthisT word 6 
reſta.$.quid Gr.Sichar, Juſf,hath diuers 1gnifications in the law.Some- 
NN deld q - times Tit is oppoſed to thatwhich is wicked or 7 
( co 
filus de cond.inft. ff TEPUgnant to iuſtice,cquitie, and to good and 
Bar-ind.L.j.de —_ wholeſome manners. (x) Being taken T in this 8 
2.56 : py 238 1Cncc,it geueth vs to vnderſtand, thatthe teſta- 
(t)L. conditiones L5- tor cannot commaunde any thing thatis wic- 
bus de cond.inftit-if  keq, or againſt iuſtice, pictic, equitic,honeſtic, 
Summa Hoſtienſ.d,rir, 
de reſta $. quidſirs& NC-(5) For thinges valawfull are allo reputed 
Rebuſcin d Liuſta. impoſſible: and therefore if the teſtator ſhould 
commaund any ſuch thing in his teſtamet, the 
| ſamewercnottobe obſerued.(:) As ifhe hold 
., wilany man tobe murthered;for this is againſt 
(v)Exod.c.20 
(x)Quidamf. de c69, the law of God: (#)orithe ſhould commaunde 
pars, inRub. his body to be caſt into the river, for this is a- - 
Yxbedifenim Reis Jainſthumanitie; (x)orifheſhould command 
dry ne quis re ſua his goods to be burned,for this is againſt polt- 
male vratur;$iea®* Ccic;(y)orifheſhould commaundeany ridicu- 
qui fui;velal.ioe, lous acte,or preiudiciall onely to his owne cre- 
(z) d. L. PEOGIN L. diteand dignitie as it he ſhould will his buriall 
concirnewe £823 orfunerals to be ſolemniſed with May-games, 
3nd.Rub.deteſta.C. Or Morrice daunces, for this were ro manifeſt 
Caſtrenſ.in L. Nono: his follie, or atleaſt to make queſtion whether 
porter, C.de his qui- 
bus veindig, he were of ſound minde and memorie. (=) In- 
theſeand the like caſes the Executor in not per- 
forming the commaundements or requeſts of 
the teſtator is Not onely holden excuſed, butis 
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What a teſtament or laff willis. 6 4 luis 8eibi An oy A 

highly commended.(a) | | Paul.de caſtr. & alij,& 
-g Furthermoref this worde ft, is ſometimes videas eriam Manrics © & 
| de Conic.ylt.vol.li.z. © * 


taken for full or perfect : (b) So wee ſay, whena ,;,,.., 


woman hath gone her full time with childe, (b)Bar.ind.Lj f.de 


ichis co : teſta Sichard.in Rub, . 
(which is comonly nine moneths,) (c)that ſhe Tre prone. 


| hathgoneheriuſttime. So wee vieto ſay iuſt rub.ge refta exr prim; I 
. age for full and perfect age, (4) and ſo,uſte part. | 


: : | Ti lin Rep.L; 
waight,iuſt meaſure , iuft number; for full and oh OTC. LIT 


pertect waight, meaſure, number. (e) Thefword dona.verb.ſuſceperit. 


Iuſte, being thus vnderſtoode 5 — tO lay, fox vÞi non minus clegan- © 


: ; ter quam diligcnter 
full and perte&, all teſtamentarie Aefectes and Jorerm lic 


imperfections,are thereby excluded. Whertore wo ferxe vals oe | 
; ) L Filius-famUfas. 4 
the teſtament ought to be full compleate and 1. . FrputiinL 


perfet;otherwiſe being an vnpertect teſtamet, iuſta.de verb be. 


itis ſaid to benoteſtaments.(f) ' (e)Couar,in Rub.de 
reſt. ext. pri. part,n.,4 C- 


The f teſtamentis ſaid to be imperfect in ;jug.farinx eftquoditi 


two reſpects, vz.in reſpect of Solemnrte, and in dicitur, luſtus exerci- 
tus, iuſta c]aſsis, iwſta 


reſpe& of Will or meaning. (2) The teſtament pugnd, ellis Baciodah, 


is imperfect in reſpect of ſolemnitie, wherein iuſti volumen, iuſtus 
ſome of the Legall requiſites, neceffarie in the £795 &c. Adde quod. 

K_ op" ſcribir Minſing. in Rub 
making ofa teſtament, be wanting.(4)Hereup- x..ge reſta.lib 2.infticu. 


-on diuers writers , haue interpreted the worde iur.Ciul. 


a5 A To . (f)S.Ex co inſtir, Qui- 
Tuſt in this definition to ſignifie Solemre,(7)that j, Fee 


is to ſay, furniſhed with ſuch duerites and for- (g)Bar.& alj in L. hac| 


malities,as the law requireth. Howbeitf all the <onfultſsima.S.ex im- 
: perfefto.C,de teſta, 


ſuperfluous ſolemnities of the Ciuilllawe , are jger.decif 240. . 
vanithed out of this kingdome of Englande. (h)Sichard.ind.$.ex 
Onely.thoſe ſolemnities remaine which be 7z- Os OY 6s 
ris Gentinm.(k)So that with vs itis ſufficient, to ta ord.inft.o.29. MinC. 


theeffec&t of executing the teſtament, that the rage hy ne E 
PET : | os 1, ANUPAGC fea Cn, if 
willand minde of the Teſtator doc appeare,by (1\ing.e:d pane$.9 4 


_ twoſurhicient witneſſes: Saning where landes, (1), Lindw, in ſtat 3 


tencments,and hereditaments are deviſed ; for 9 Rrb-probagdete-» "oy 
ſta. 115 3.prouinchal.  - 
C2 then conſtir.canr..  *. 


| T he firſt part. © BE 
then the ſolemnitie of writing isalſo neceſſarie,. 
and that to be done. in the life time of the te- 
ſtator. (2) TheT teſtament is aide to be imper- |, 4 
ley py 18.a0.32.6 fectin reſpect of will, which the teſtator hath ”. 
(n)Bar. Sichard. & ali Þegun,but cannothnith as he would. z Ifther- 
in L.Hac conſulusi- fore Ff whiles the teſtator is in making his will, 5: 
rk rr = and whiles hee yet intendeth to procecde fur- 
eod.cit.L. furiof.C, therat thatpreſenr, either by adding or dimi- 
quitcſtatacpol. niſhing any thing to or from his teſtament, or 
by altering apy thing therein , (as commonly 
men do viefo put in, put out,and change ma- 
(o)lul. Clar.s. reſtam. ny things before they make an ende;) (o)he be 
-7-infin. _ ſodainlyſtricken with ſicknes,inſanity of mind, 

_ orother impediment,whereby he cannot then 
finiſh, or perfect the ſame, as he would, and ſo 
die: This his teſtament, being.imperfect in re- 
ſpect of will, is therefore voyde,cuen touching 
that which was done,which he did intend then 

@)4L.6isqui,xT, fOalter, before he had made an end(p);by rea- 
turioſa laſ. &Sichard. ſon of the defect of the teſtators conſent, with-. 
| ON” Ins outwhich the teſtament isnot of any value.(q) 
(q)Sichard ind.L:hac Neuertheles, not eucry teſtamet which is tear- 
conſultiſsima.$ ex im- med imperfect in reſpect of will, is by and by 
4 if pv wholy of'no force, for in many caſes, yea and 
forthe moſt part, ſuch teſtaments are ettectual, 
forſo much as is already doone, as el{where 
:  __ moreaboundantly 1s confirmed. (7). 
_ ON Frons There is yetf alſo a further myſterie, or ſe- 16- 
| crete meaning included in this word 1fte, in 
that it doeth fignifie full or perfe, which mea- 
ning is this : That the teſtament ought to be 
compleate, not onely in reſpect of ſolemnitie, 
and of will,as is aforeſayd:buralſo that it qughe 
tQ: 


Fa 


>» app" 3, et 1 " 
- Þ-- Hes as. oy; by 
oo. Is 'T- 
We RR 6d « 


What a teflament or laſt will is 


to be perfect in this reſpect eſpecially,that ther- (3)Barin Lj.derefte, 
+8 | - SY: -— . ff. Viglius & Minling. 
 isno wantofany thing , whichis neceſſary to ;;;$1. eh ordingn 


the conſtitution,and denomination of a teſta- prine Alciatus in L> 


| Toy : | Tabernz deverb.fig.f, 
' 17 ment(s).For iff it doe conteine onely a perfeRt gies 9 


declaration of the teſtators will , and want that «cr, 


which is requiſite to make ita teſtament,it may (ne d.L 
- x FO Was M7 J- Etelta.t. ec1Ge : 
well be tearmed aperte&twill, (fora Codicill, \,c.. ticicur impers 


_ aLegacie,a gifte in reſpec of death,&c. they fetum animal quod 
are allperfect in their kinde:) (z)But it cannot ** minor Elephante, 


Rs inquit Couar.in Rub. 
be tearmedateſtament, much leflea pertedt te- + ref part.n.3. 


18 ſtament. This t ſingularſence and {ignification v)Bar.nd.L . deteita. 
of the word zuff becauſe ſome interpreters did gen 28 
not pertecthe apprehend,they did reprehend 
the definition,as not perfe&te nor conuertiblc 
with a teſtament:that is to ſay,not agreeable to 
a tcſtamentalone,butcommon to cuery kinde 
of laſt will: (x) for that they alſo were perfect (*)Accurl. & Paul.de 


euery of them in their ſeuerall kind. (y) Wherin ET 


neuertheleſſe they were deceiued, for the per- L.pri. 


.feion thatis here meant,is an abſolut perfec- (7)Bar (omnig Legi- 
ſtarum facillime ptin- 


tion,ſuch as none other laſt will hath but one- cep5)Bald.ange.lmol. 


ly a teſtament, cuen that perfeion that giueth age - Reece 
FR .PorcusVigltus, Min- 
both name,and nature toa teſtament. (z) So Gag Inſide teftaordl. 


_that the defect was not in the definition, but in yaig.de ſucceſ.crea. 


their vnderſtandin g.To conculde therfore,this > 1n prin.n.26. 
(a)Bar.ind. L.prim.de 


perfection ſpecially being here vnderſtood by rega & viglius & Min. 
this word z#ft, which is properand peculier to ſingin d.rir.dereſta. 
a teſtament, the definition remaineth irrepre- gn 109g 
henſtble,and is agreeable toa teſtament only; pare prim. | 
excluding both Codicil, Legacie,gift in regard (b)Manvic.deconiedt. 
fd h & | * d fi fe 11. h vir vol.b j.tit.4, n.10, 
wo CA, cucry Otner nc OLA WI ) (4) ; 4- Grafl.Theſaur.com. 
uing every thing,and wanting nothing, which op.s.ceſta.q. j. Cowar, 


| : hg in Rub de teſta cxtr.n, 
appertaincth to the eſſence _ a HO O) 143.84. ſop.$an in, | 


_ Thefuſtpart. 
' OSupr.$.j.infn, * NowTif you willaske me what kind of per= 1 
<Lpricehered.inft. fetion,or what ſpeciall thing this is, without 


L.pri.de vulg, & pup. og 7 : : 
ſub.L.Heredes 0a'z de the which the will howe perte ſocucr other. 


Rs poymignus wilc,is no teſtament. I hauetouldit before. (c) 
© C0O:Ci,N,.Y ante ln- . . SF 
ſau. de L-ga.Bracs, 1015 the naming orappointing of an Exccutor 
deleg.&confuct. Ang, (4). (Who in the ciuill Lawe 1s called Heres 
(9-2 £.26-Brooke A: heire)(e). This is ſaid to be the foundation, the 
1:d2.Þt, teft.n.z0, : | $208 
Plo#deain caſy inter ſubſtance,thehead(f* and is in deede the true 
| Greisbrook & Fox,& formall cauſe of the teſtament, (ez) without 
Prem aepatt. whichawill isno proper teſtament, (4) and 


S 2. ] 4 
e)d.$S ante infti.deleg, by the which onely the will 1s made a tefta- 


addon de retor.leg gent (7). 


eccleliaſt. Angl, Do. n FR 
& 2005 tf mac. Septence,this word Þ ſentence 1s a gencral word, 


de u{ pig i. c-9. and hath many ſtgnifications, it 15 ſometimes 
wa vo vxecutortefs- taken for a ſhort pithy ſaying of a graue or | 


metartus ture -quo nos _, hae ; | 
vtimur non tamreg Wile man.(&)It is ſometimes taken fora decree 


nomine difterrabeo nronounced by the Tudge, (/)and in other pla- 
_ quem 1us ciuile niicu- its | 
ces it is other wiſe taken.(-:) Ttis taken inthys.. 


par hzrede infr. 6.par, F ; RY TN 
(9d. Sante inſtit: de place,for an aduiſed purpole, or deſtination of 
4 in dark de the teſtators mind, (z)which purpoſe or deſti- 
7 nation ofmind being reduced into act, (other-: 
I 65 bh nem wiſe rcteincd within the compaſle of {ole cogi- 
Abndeitretta.nz2o, Ationitis no teſtament) (0) is termed a ſentence 
Plowden in caſu inter by a Ccrtaine excellencie: ” becaulc in Þ our te. 
Greisbrook & Fox,tol. - © 17 | 
276 Haddon, vbi fupr, (1) Vide infr.part.q. $$ 1.2. (k) Cuius generis ſunt ſententiz 
Ciceronis, Prouerbia Salomonis, & altorum hominum cam Philoſophorum,tum Theo- 
log>rum,difta memorabilia. | | 
(1) Paul.decaſtr, Lancel.Doc.in L,j.de teſta.ff. (m)) Veinti pro opinione, pro perſuaſio« 
ne, Coratius de com. opin.in princ, Dictionar Calepin, verb. Sententia.Qyuandogueſus 
mitir pro pzxna a iure inflifta, Franc.in c. tn. de conftit. 6, infin, (n) luſta ſententia 
quid fignihcetghrewiſhme &elegantifime(yt temper folet)xquiſhmus ile wuris interpres / 
' Tohannes Oldendorpius, Hoc c{t (13quit) vera, ac omnibus modis abſojuta animi deſtis/ 
natio,quam fi ad alias in vita deliberationes conferas,lonoeecxce!Jit omnes, De ation. 
claff; «. in princ. (0) Quod fortaſs: fuit in c2uſa,quod Anglus quidam verrendo/di- 
ftam definicionem 4 Jatino 1diomate in vulgare neſtrum fic tran? wirgluſtam icnrepitiam 
A rue declaration, Teimes of Law,Vab.Teſtamet. (p, C:uar, in Rub,de teſt. cxr.j,par.n.g 
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what a teflams nav Taft will te. $ 
fNamentes, wee ſhould ſhewe our ſelues both 
wiſe and uit ; repreſenting as it were the per- , 
5 ſons ofgraue men, and ot inſt Iudges. And? 
certainele tal the actions of this life ought to 
be performed with wiſedome,and:conſtancie; 
it nothing ought to be attempted withoutcare- 
tull con{1deracion, and due premeditation(gq). ci 
: / by qQ)CIEUND. TONIC, 
How much more ought the laſt acte of our {g1gen.de acuon. 
life,our farewel to the world, the memoraall of claf.5.inprin. = 
our immortality, (r)euen' our teſtamentes and */ Addequol.quz vin 
; 8 A k : tacimus dicimuſuc,ca 
laſt wils,to be iramed with deliberation, ſcaſo- 1:quando non magni 
ned with diſcretion,& builded vpon foundand fun mower, &6 quid | 


conſtant determination: (2) withourthe which gltertt amy cone 


ithath neither ſhape, nor ſauour, of a teſta- dia& formula;renim 


ment ; noris3bleto ſtande for a teſtament , 98991 caulam more 


when it ſhalhe tried or prooucd in the forme proponimus,vr poſt 
of Law(t)., | 


d Fd 


Secingrthen euery teſtament is a ſentence,we 


hanc vitam nunquam 
murari velimus.Old. 
. : ; vo1 ſupr. 

may nate dtuers thinges. Firſt that} ſuch per-)ConfuleSocin.Tun. 


ſonnes as haue not the vſe of reaſon or vnder-,<27'-179-vol-2.Horto, 
: Is con{.5.vol.j.Hycro. . 
ſtanding,as madde folkes, or idiots, arc iuſtlye p,anc.m1.quicquid 
excluded from making of teſtamentes, (v) tor cc—_— ft, 
their deuites being full of folly, theyr deedes eg MEOY 
/ muſtneedes be voyd of diſcretion, and their 
wittes being {enceleſſe,their wordes are vtter- 
ly vnworthy the name of a ſentence ; howſoc- 
ucr ſometimes,more by chaunce then by cun- : 
ning,they may {ceme to ſpeake wiſely. (x) oy Dec.inT furi> 
7 Secondly,fthatalbeitthe teſtator be of per- 055604 chera toc 
tect mind & memory,neucithelefic if he ſpeake c.ad noſtram de con- 
any thing,cyther vnaduiſedly,or incidently, as v4 ext. cumtepe- 
-( . | Eg ££ s rament, tanicn vt 1nfr, 
ita man when he 1s in perfect health, being de- :,pan,s 4. 
maunded who ſhall be his executor, or have * 


C 4 his 


; __ Theſirſtpart. 
his goods after hisdeath; ( which queſtion is 
very common amiongſtfamiliars)and he torth 
with nameth ſome perſon, whom he faith hee »» 
wil make nisexecutor,or to whom he willeaue »5 
i his goodsafter his death. This isnot tobe ta- 2» 
| vL.LuciusL.Diuas ken forateſtament or laſt will , neither is that 
| * de mil.teſta.f. Splane perſon named to beadmitred Executor, nor to 
{8 ym 9p 6 yur haue his goods?: vniefle it bef proued, that the 24. 
quod videasvelim & teltatorat the time when the words were ſpo- 
perlegas dibgenter. | ken, had Animum Teftandi,thatis toſay, a mind 
or purpoſe thenand thereby to make his teſta- 
 __ mentorlaſt will. Which minde and purpoſe 
z)Menoc. de Arb.iud, Muſt bee prooued by circumſtaunces(z), (for 
calu 456.vbi copiole yyords alonearc not ſufficiet(a) :as that he fra- 
reſpond pt ee 9"** med or ſettled himſelfe ſeriouſly to the makin o 
2)Gloſſ. in $ plane In- of his Jaſt will;bceing then perhaps verie ſicke, 
ſr.de teſta mil Pots | requiring them which were preſentto beare 
tom, conſ.5. vol.j. © po ; 
b)Gloſſ & DD.ind. Witneſle of his wilk(b)&c. Otherwiſe cuen as 
L.Diuus Menoch.ind: the opinion of a Iudge,being delivered priuat- 
caltgg* Seplenins mit. 1,07 Cxtraiudicially,touching the cuent of any 
- lute,is but a prediction of that which is likclie 
to en{ue,and not the fentence itfelfe, or finall 
DL.exftipulationeC. 1udgement whereby the controucrlie is deci- 
a pe - 14g ded(c),(which ſentence ought to be pronoun- 
ponge THT ed tudicially, after dewe examination of the 
d)Bar-&aly in d. Lex equſe*; ) Sowhen the teſtator doth only forc- 
— Ripyfanione, $599 tell, whom afterwardes or at ſome other time, 
procef.n.sz, _ Hhedoothintend to make his executor , or to 
 teauehis goods vnto; This is buta ſignificati- 
e)Parif.confil24-3d.3 gn of a future acte,(e) and ſo not the teſtament 
yy irſelfe, wherein is required preſent and perfect 
fHortoman.decon- confent(f\).Much lefle is that to be taken for a 
$1.5.Corne conl.149+ | | : 
yl | teltament,whenas any manraſhely,boſtingly, 


OL 


part.7.$13- 


what a teſtament or laſt will is. 1.9 
or icſtingly,affirmeth that he will make this or 
that mi his executor,whe he hath no meaning 
ata!l, neither at that time, norany other tyme; _ | 
; | L g)Alciat.pare-p. lib.2, | 

to make him executor (g). For without meaeF, fu = 
ning,or conſent of minde, the teſtament 1$ al- vo1.1.n.40.41 .Hycro, 
together withoutlife, and is no more a teſta-  __ Ai 
ment,then a painted Lion,is a Lion. TAS at 

Thirdly by this thata teſtament is tearmed 
aſentence,there jsa further conſideracion offe- 
red to our vndcrſtanding,in reſpect of the ana- 
logy,betwixt a iudicial ſentence &a teſtament, 


26 OtTudiciallf ſentences there bee two ſortes, _ 
| h)Tit.de ſent. & interl.. 


the one intcrlocutory,the other definitine (b). An Ore 
znterlocutory ſentence, is a decree giuen by the 
judge, berwixtethe beginning and ending of 


J% 


the cauſe, touching ſome incident or emergent - 
queſtion (i). A definitine ſentence is a finall de- QjPecnrde Fncent 
cree, whereby the principall cauſe and contro- 
uerlte is decided, in condemning or abſoluing t)Specul. vbi ſupra. 
the party conuented* : Thele | two ſentences, 

haue theſe two cotrary effects. The one of the, 


that is to ſay , the ſentence interlocutorie, may be jr 4g © Je 


reuoked art any time {o longe as the principal) re.iurd.c.cum ceflante.. 
; CE de app.cxtr.L.fi quis 
cauſe dependeth vndecided(!). But the ſentence 05.*PP- 16d 


definitine cannot be reuoked (-z). TheT teſta- rev.cred. 


ment of any man,ſolong as heliueth,may bee m)Leludexdere.iud.l. 
}.dequeſtion.ff.L.j.de 


compared to a ſentence interlocutory. For it mate{;.cily mn. Cres 
be reuoked oraltered at any time, and as oftas in d.L.quediaſlir,vby _ 


the teſtator will, whiles he lueth,cuen vntil the wa 

| . . T5 £2 
laſt breath: (2)and of theſethe laſt will preuai- n)L.4.de Adimen. gg... 
leth (o).But after his death, it is compared to a !eg-it-c. Marthz.de Wy 
fentence definitine? , andas it tb keg C*ib.mil.exr. _ .. "8 
efiaitine? , andas 1t cannot be reuoke 0)$ poſteriore. Inſtr, | 


by the dead man,ſo oughtitnotto be reuoked Quib.mod. reſt. inkir, 2 
| | by p)d,c.Maithz. = 


67 
Fi - + 
- 
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The firſt part. 
ot. j.C.deſacrofana. by any other,but oblcrued as a law(q), and ex- 
ECL 

O91 ien.d: ation. Ccutcd as the ſentence ofa Iudge (7). "And they 
clatſ. 5, inprin, are tobepunithed that doc hindcr the executi-, 
$)C. lem t.de re{ta.li\, on of the ſames. 

2 DFOULNg, con{t:t.cat? | 
© ihtainuseod, tir It followeth inthe definition (of our will)con- 
Fray aiactal, coaftut. cerning this worde w//. ItT is written,rhat the , 

Ouchardiniibde Will or meaning of the reſtator is the Queene 
i24.C.0.212 i, | Or Empretſcot the teſtament. (7) Becauſe the 

| willdooth ruleand goucrnethe teſtament, en- 
v )L. in conlicionious 
d: cond:& demon. t.. | larggand reſtrainethe teſtament, and in eucrie 
q m:11$ in legat.de reſpect moderate and dirc& the {: ime, (v)and 
WY -nviatiede we. 1511 deedethe very efficient catſe hereof. (x x) 
©» DH. The f will therefore and meaning of the teſta- 3 

tor,oughtbefore all thingesto bee ſought for 

| FA 
y) Vide init-pare4.$ 4. diligently; and being found ought in any wiſe 

.-.1.þj|..  tobegobſerued faichfully, (y) its ought to bee 
z.) Bald in L.pen.de 
LobTh erbd i biru, ſought toras carncſtlyas the hunter {> ekcth his 
C hang Jun.conſ. 244 game: (2) Andf as tothe ſacred anker ought 
vol.2:1.27, 
Ds noſtra infik/de le! theiudgeto cleauc vnto it : Ponderingnot the 
ga, words ur tne meaning of the reſtator(a ). For 
| although no man bepreſumeato thinke other- 
-« u0769% oy nn wiſe then hee ſpeaketh, (5) ( for the tongue 1s 
©) Wer: abiatit.te The vtterer or interpreter of the heart, (C) yet 
ver9.3z.t cannot cuery man vtter al that he thinketh,and 
therefore arc his words ſubicteto his mea- 

' ning. Andas the mind is before the voyce,(for 
weconceiue before we ſpeake ) fo is it of grea- 
ter poweryfor the voyce isto the minde, as the 
teruant is to his Lord.* 

Where it is ſaid in the definition of our will, 
the mays eters doe gather by this woordC our, 
thatthe teſtatr ou oht to entoy all liberty, and 
freedome! inthe making of his will : that is to 


ſay 
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Od L.Laveo, 


what 4 teſtament or laſt willis., 10 
fay full powerand habilitie , to withſtande all 
Oatraclachea and countermaund. And there- -\Nanaie de eonjeRt 
fore if the teſtator be compelled by violence, gjr.yol.livju.3.n.10 
or vrged by threatnings,to make histeſtament: 
the eeſtamentbeing madeby iuſt feare,is vnef- f)L-j Quodme,canta 
L. tin. S1 quis aliquem: 
fectuall* Likewite1t hee bee circumuented by .@,,polub.tfcts, 
fraud.the teſtament loſerth his torces®: for albeit parr,”.S 2. 
honeft and modeſt interceſſion, or requeſt, is 5/0 = nar i ns 
not prohibited; yet theſe fraudulent and mali- par.7.$3 
cious meancs, whereby many are ſccretly in- | 
duccd to inake their teſtamentes , areno lelle 
_ deteſtable then open force". h)Oldindeadtion, 
Morcouerby f occafton of the aforefayde claff 5.in privg.de” 
wordes our w/ll,the writers dec colle& that the inif-part).$3, 
teſtator muſt be ſui iaris.thatis to (: ay,afreeman, 
notin ſubjetion.,as bondmen and other lyke 
crionnes i, of whom mencionis made hereat- ;)L quiin poreſtare f,. 


ter*: Which haue not liberty to make a teſta- hs telAGe TE 1 QUE 


15 Cod. 
ment, k)lafyeot 2.H $7.3 


24 Likewiſe T by thoſe wordes on will. are ex- 
cluded thoſe willes which depend of an other 
mans will '. Wherforcif the teſtator ſhould re- 


1) L.captatorias,C, a | 
« ferrehis will to the will of another as if hee / Sf cap | 


59 _— ſay . I gue ticeleaueand auctority, to m)Bar.in I quidam.f. 


de rcb.dub.n,7.Baid, 
make my will; and to make cxccutor for mee nt ren 


T Na thou wilt, &c. It here vpon thou didſt dcexcep.reiiud.n.s, 
makea will,in his name,and didit name an Ex- » A ering) 
ecutor for him , yetthis willisvoydin lawe®, Pariconfil 38.yol.3. 
Foras thy ſoule is notmy ſoule, ſothy will i ISn0Y \Bald(q rr 

Ba qui nm iis 25 
not my will, nor thy teſtament my teſtament ». o— & Anvel ate 
Furthermere by force of theſe wordes of oxy capraror.C.de ul, 

will,thef teſtament being tearmed s ſentence dit- ps -Paril.d.conl.38; | 
tereth fro thoſe other ſentences which arc not 


of 


” noe part. OY 
of will:thatis to ſay,trs thatſentence, which 18 
: ..  theſayingof ſome graue man: for thatis nota 
o)Panl.d: caftr.in d. ; 2 * 
Li.dercſta.tf, _ fſentenceof will but of reaſon *;and fro rhe fen- 
tence ofaiudge,for that is nota ſentence of wil | 
p)Paul.de caftr. & L5-. byt ofiuſtice?. And howlſoeuer the teſtator may 
celdecanLSCtts qeclarcehis ſentoce,that is to ſay,his teſtamEt,as 
ſta. _Y F 5 3 = 
q)lIacftamexrisftar he will 4; yet the Iudge may notpronounce his 
pro ratone voluntas: ſenrenceas he will; Buthemult indge accor- 
> 4-45 17 aging ding to that whichis alleadged and proued* 
vol.!1b.6.1t.14-1.2. 1Ng to tnat WIC caag 5 
r/Inftic.tr.de oinc.lud. (although paraduenture asa priuate man , hee 
8 INC, | - . Mq 
« Eathcitus.S vericas KNOWe the ſame to be yntrue )fauing in certain 
ﬀ i: offic.przfidis. caſcs*, which becauſe they are impertinent 
© Tu placeat,ndens. 4 this diſcourſe,are not here to be handled. 
lo.Olden.zquiſciuris ' ag 4 | 
interp.Coral.lb.z.Miſf- It followethin the definition touchinge that 
cel.c.25.Couar.lid.1. phich we would haue don afier our death. By which 
var. reloluc.c.! Gentil. d reſt ork 6 ak 
Difpurac.vj. &gencra. WOLdeS, a teſtament diftercth from all other 
eee Legifts$ .L. ſentences,proceeding from our will, and from 
Jllicitus & Cannoſtas. "EO LEE ; 
ed alledid ext. wharfocueractions which take theyr eftecte in 
v)Paul.de caſtr. in d.L. tNe life time of the teſtator”, For Ta teſtament 
dc reſtafiMinhing. reſpeReth that, which is to be performed after 
d | 
in ur.de teſta.or in. h d h f h t: d f lc ] 
Infti.Couar.in Rub.de ThE death of the teſtator, and thereforeſolong 
tc}a.cxtr.patt;. as he liueth.the tcſtament is of no force : but 
3 o « 3 
$)L.4.d: Adim.les.f, dooth take his firength , and is confirmed by 
e-Marchz.dc cel:b. thc teſtators death *, By theſe wordes allo wee 
_ gulſ.extr. may collect, the material and the finall cauſe of 
| cuery teſtament : Which thing becauſe I haue 
moreamplie enlarged hercafter, let this ſuffiſe 
which hath bene ſpoken;forataſte only of ſuch 


fruite,as growc in this garden, 
 TheDefinitionof alaſt will, 

1 What is a lat will, EE. 

2 Wherein the definition of a laſt will aoth agree, er 


differ 


> FD *_ = 


what a teſtament or laſt willis. 11 
differ wither from the definition of a teſtament. 
3 of the difference betwixt theſe two wordes Lawtul 
and luſt. 
4 of the difference betwixt theſe two wordes Diſpo- 
Ition andlentence. 


9.111}. 


Z, Laſt will is thus defined. f Vltima v0- 
Al luntas et legittima diſpoſitio, de eo quod 
Sh Alquispoſt mort? fieri velit.* A laſt wil, SA ,)Francif,Manticade 

i Ylawtull diſpoſing of that which anie conic&.ylr.yol.lb.j. 
— haue done after death. Thisf definition 4: 2um-10. 

" differeth not fro the definition of a teſtament, 

fauing in two wordes : thatis to ſaye,in ſteede 

of zuſta ſentencia,aiuſt ſentence,which is inthe 

detinition ofa teſtament;here is hgitima diſpoſi- 

770,a lawtull difpofing *.Now if wee ſhall conf1- Þ)Svpr.s 2.8 £53, 
der the difference betwxit theſe wordes , z##7a 
ſententia, and legitima diſpoſitio;then ſhall we vn- 
derſtand the full difference, betwixta laſt wyll 
and a teſtament, ( eyther being vnderſtood ac- 
cording to his difinition ) for in the reſt both 
the definitions doe agree, and that which hath 
beenc or may be fayd of the one, may alſo bee 
verifyed of the other. 

2 Lawfullfand juſt, doe thus differ, This word 
* Lwfſullhath notall the fi tgnifications which bee 
included inthe woordeznft.. For albeit by this 
word Lawfull,is excluded whatſocuer is wicked, 
or whatſocuer is contrary to iuſtice, pietie,or E- 
quity : or-contrarye to good and wholeſome 


NE 


Spiegel L b,.. 
manners,as wellas by the word z#ft*, Andal- hw exic.yer 


though: 


£* |! +} ©. Fibafnje ns. : | 
though the woord lawfull may alſo ſignifye ſo- 
lemne, or furniſhed with ſuch due rites as lawe 
DG + org cquircth," as wellas in the woord 1uſt dooth , 
guineideſea,&&re, AlPEtt allo that the word lawfullsin- ſoome 
iud.cxtr, ſence doc1ignifie perfect ©, thatis to ſaye,not 
- 10969 S-vit.de wanting any thing which theteſtator ment to 
crui.ruſt.prxd, ver>. : : Oe 
legitimalacirudo, © VEter * : yet it doeth not ſtgnitye pertcct in ſuch 
f)SupraS.3.n.z, = anexccllent or ſpeciall ſence as doth the word 
inſts; that 1s to ſay, hauing ſuch perfection,as 1s 
requiſite for the forme of a teſtament , and is 
proper thereunto;namely theappointing of an 
Executor,by the which formea teſtament dit- 
fereth fromall other laſt willes of whatkind ſo- 
euerthey be®. .- | 
This word f 4:ſpoſitiois ſometimes taken for 4 
J aqualitie of the minde,or vnperfect habit, that 
K. DloCaſu Oxon, tra, 15 to ſay,an inclination or affection*. In this 
£ cardlale&ij.part.  placeit doeth ſignifye an acte proceeding from 
E  L\Mance. de coniee, Afirme purpoſe or reſolution, likeas the word 
' peryrepag _ ſentencein theformer difinition'. And albeit 
DSupra$3.nz9. this word ſentence:ſeeme to infinyatea greater 
| heede.ora more diſcreete conſideration, to be 
taken in the diſpoſing of that wee would haue 
_ doone afterour death,then the nature of this 
word diſpoſition doth inforce: Yetno laſt will 
is of any force , ſine animo diſponendi , no more. 


then is the teſtament ſine animo teſtand;®. 


g)Mantic. de contect.. 
vit,yol.lb.j.nt.q.n 10. 


> HgoupraS 3-n.19. 


=Hd 


| m)Vidc infr.par.}.S 13. 
The definition of a Codicill. 


1 This word Codicill ſrenifieth a little broke. 
2 ACodiillrightly defined. 
3 How the definition of a Codicill dooth agree , with 


l's the 


" ads ate ed es 
s Tied 6, ry OR RT _ 
ons $9 yr ES : $row 


« Whatateſtament orlaſt willis. 12 
| the definition of ateſlament or differ fromit? 
| 4 The jet of the word iult in this definition 
of a Codicill, | 
5 A teſtament is called a zreat will, and a Codicill a 
little will. 


6 Ateſlament and a Codicill, compared to a ſhip and 

a boate, | 

7 Of the innention of Codicilles. 

8 Coaicilles may be made in writing,or without wri- 
HRT. OT 

9 Codeclls may be made,either by him which hath 
made a teflament,or which dieth inteſtate. 

10 Who muſt pay the legacies giuen in a Codicill, by | 
him which ajeth inteſtate, OT 

11 Codicills be reputed parte of the teſtament , whe- 
ther they be mad after , or before the teſtament. 

12 Codicilles and teflamentes doe agree in the effici- 
ent cauſe: But they hane contrary effects. 


m d.v. | Ee gee, "Fa 
- BE REL R Codicillus a codices  * 
Fer RE Oaicillus,a Codicil,is a diminutiue 0 C_—_ liczars- 3 
— PF, of Codex *,a booke. And ſo thisT caudice,fiquidem co»! | 


2 ES us. JP hgnificat.contex-- ; 
2 word Coarcillbecing rather Latine (Bn que 


Pl then Engliſh,docth ſignitye alittle priſcis remporibus 


| booke , or writing,” the reafon prabanturceraad. 

h , fc ES fr I d d tl {} - ht es ſcribendum,tamertk - 4 "4 
WACTCCETIOCCATISIO CALLIE OCtn ntratgnt WAYC loco tabularum perga-. 
| appeare. meni & chartzicow=) 3 
A Codicillis diuerſly defined of diucrſe.In/ "*6ior ſuecelſenty, + 
KS xd ? . fus Oldende aftion... ' 22 

2 my opinion it is Þ rightly detined after this c1af, quinzinprinc... 
| ny Spiegel, Lexi. yerb:co-" 1 
dicil. (b)Gloſſ.in Rub.inſt.de codici), (c) Sic enim a pleriſquedetinijtur;vr fityltimaye-} £ 
Juntas minus. ſolennis abſque hzrcdis inſtiturione. Quz definitia vix avider, vtqua” 4 
vx intelligam,qut differat codicillus a legato, quum & 1ſtud videatur voluntas yitima : + 
\” abſque hzrcdis inſtitutione,nec mzgis ſole nnis , nec minus-perfetta , quan eſt codijetle,- _ 


- lus, Panl.de caftr.in L.j. de refta. ff Couar.in Rub.de teſta.cxt.par.j.n.3., 
| man-- 


- Thefirſt part. 
manner. Codicilhus eft voluntatis notre inſta ſen- 
IMantic.de coniett tentia de eo quod quis poſt mortem ſuam fieri velit 
vic,vol.lb.x.tit.$s, —4bſque Exccutoris nine .* A Codicill is a 
iuſt ſentence of our will, touching that which 
_-ante would hane done.after thcir death, with- 
out the appointing of an Executor. Which de- 
finition f docthagree almoſt word for woorde 3 
with the definition ofa teſtament : ſauing that 
ſome wordes are heere expreſſed , which are 
there omitted *, abſque Executoris conſtitutione, 
without the appointment of an executor. B 
force of which wordecs the Codicill is made to 
differ from a teſtament: for a teſtament can no 
e)Intellige,dire&),ni MOTIC conliſt or be withoutan Executor , then 
oblique leuperfidci= a Codiciltcan admitte an Executor *. By the T 4 
-» ro rapaks 6 fu ſame wordes alfo is reſtrained that ſpeciall ſig- 
quitur.$ Codicillus Nifycation of the word zuft , which in the deti- 
inſtir.de Codicil.Adde njtign ofa teſtament, importeth that ſingular 
Vaſq.de ſucceff. creat. _ ; | | 
Þb.3.$ 25.Vbiregula Perfection and proper forme, whereby a teſta- 
extat,. Ampliationibus ment differcth from all other kindes of willes*, 
»> ooh Limit.) For here this word #xft is not onlie deſtitute of 
h)Dequadupr's3z, thatpeculierſence : but it docth notſo much 
m_ , as11ignity ſolemne,or furniſhed with teſtamen- 
1) Minſng.Inſtit.de -S', | ail = os 
Codicil. tarie rites or formalities *.For a Codicill is an 
k)Gcaff Theſaur.com. ynſolemne laſt will *. So that by the woord iſt 
| 402 "4x506 #f\ thi in this definition 1s excluded that which is vn- 
enificarione;fupr. lawfull, and' that perfection onelyc included, 
$4035. which may ſtand with the nature of a Codicil. 
| | Whereupon f the writers conferring a teſta- 5 
mentand a Codicill rogether, and percejuing 
mAceuf.& atijin - the oddes betwixt the one aud the other, the 
Rude codicil.Inſtir. calf a teſtament a great will, and a codicill a lit- 
Sichard.in Rub.de LEP wo,” 
Codicil C. _. tlewill®. Anddocf compare the teſtament to 6. 
aa wa - bh 7 


|. 7 
| e )SuPTr.S 1). 


| what a teſtament or laſt willis, &7c, 13 
a ſhip,and the Codicill toa boate, tryed moſt n)DD. —_— Gon, 3 
commonly tothe ſhip. And notvntfitly, afivell,,,.;.c TTY 
becauſe the Codicill 1s not ableto ſuſtaine,the 
heauie burthen ofan Executor, who repreſen- 
ting the perſon of the teſtator*, doth as it were IN OR 
(like Atlas who is fained to carrie the world vp- jure 4elib.Cn j. Minſ 


on his ſhoulders ) beare vpon his backe, the inRub.dehzred.inſti- 
whole maſſe and weight of all the goods , and V*n9Inftirur.Dod.& 


cattels which did belong to the deceaſed?,and p)L.Hzreditas de reg, 
on whoſe necke are laide all the ations, which 1ur-#8ibi Cagnol, 
: . bee intended 2oainft th fl Plowden in caſu inter 
either might bec intended againſt the teſtator grejbrooke & Fox, 
:  byothers, or againſt others by the teſtator 4; & latids infr-part, 
. Asalfſo becauſe the Codicill becing ( asI haue 535; | 
| , | -— — q) loſtir.de perpetuis 
ſayd ) an wnſolemne laſt will, can no more con- &temp.a&tion.Tearms 
raine al thoſe ſolemnities,ceremonies,and for- aps og 
malities which the Ciuill lawe doeth exacte in F23 
ateſtament*, then alittle boate is able to ſup- Sep ation, 
porte,the tall maſtes, broade fayles, the great ©* Pie 
ſtore of the huge and weighty tackle and furni- 
ture belonging toa greatſhip,with theburthen 
whereof theboate muſt ncedes ſincke and pe- * x 


7 riſh*. And in deede when f Codicilles were © Aduerte rame, quod , 


iſta imilitudo procedit + ; 


firſtinuented, they were vied very ſparinglie*, jaruiru iuris rantum * 

_ tharistoſay,in ſteede ofa teſtament, when the ciuilis, quia jure quo 

reſtatorhad not oportunitic to make a teſta- i" 2<7egno vumur, 

. ment, by reaſon of the manifolde ſolemnities efinnecl quam codi- 
thereof *; which were remitted ina Codicill y: ce TOR | 
or elſe as additions to the teſtament made, ")Neagperadacthnk 
whenas any thing was omitted in ſuch a teſta- ti non vr cibi fuic olim 
met aehich the teſtator wouldadde, or ſome <Porum vius. Ob 
thing put in,which the teſtator vpon better ad- x)L.Codicillorſi$.co- 
uiſe, would detrat. Which emendation of the ici tde codicil 
teſtament,was alwaies _ by way of CH 1) Gr ond in pric. 

. CIll*, | 


Lk  Thefirſt part. 
2)Lcodfgiunmurin  cjll*, And this was that reaſon (wherof I ſpoke 
prin.de urecod't before) wherefore this kinde of laſt will, was 


Cuiacins'n tit.de cod!- SH agpines! , Gpnek, 
cil.C. | tearmed a Codicill: thatis to lay, alittle booke 


or alittle writing. _ | 
Concerning Þ the diuers kindes of Codi- 8 
aWaſa:de ſacceſcrea Cilles,although it be denied by ſome,that there 
hb.3.5 25.n.2;. Graff, be ſuch two kindes of Codicilles,as there is of 
Theſaur.com. op.S.c0- teſtamentes., viz. written and nuncupatiue *: 
dici].n,1o, - gp es . 
| _ yetitis graunted of the more part,that a Cod!1- 
b)Glofſ in Rub.de co- cill may be made eyther in writing or without 
dicil. C,Minſing in | writing b. 


Rub.de codicil, Ioſtit, 6 i B | : 
Weſenb intit.deivre =IWMorcouerit is graunted ofall,thata f Codi- g' 


codicil.t.quamuisa- cj]] may be made cither by him which dieth in- 
bufiue dici codicillos are li a LAs diet ith a teſt 
oportear conditos fine Eſtate , or by him which dicth with a teſta- 
ſcriptis quum Codicil- mant<.: ns | 

Jus brparuulaſcrip- Tfthef Codicil be made by that perſon which 10 


tura, k . , , 
c)L.conficiunturin dyeth inteſtate : the Legacies therein giuen 


prin. f.deiure Codicil. myſt be paied by him,that ſhal haue the admi- 
$.nontantum,.inſlir. : . : 
Re oakesl, '* niſtratton of the goods of the deceaſed.as it he 


9)L, ab inteſtar.f.de were executor*, In ſo much thatif the Codicill 


Codicil.S. non tant. E'W | | _- | - 
Ioftic de £04:m4.B:0:1, Were made long before the death of the partie 
Abridg.tit.deviſe.n.zs NOW deceaſed , who after the making of the 


. Codicill did beget a childe, to whom the Ad- 
Z = _ _ miniſtration of the goods is committed, (whe- 
a ——"7>07 5: pair ther he were borne during his fathers life, or 
L.is qui. de ture co- after his fathers death 3» he ſhal be charged with 
dici]. Minfing.in d.$. the paiment of the Legactes, A4sS ithe had beene 


non tantum. Iaſ.$i- oe ; 
chard. &abjin L,j.C. POTNE When the Codicill was made*. 


decodicillis, If the t Codicill be made by him which hath 71 
"5" +2 P08 une a teſtament; then whether the ſame were made 
Inſti.de Cod. * before oraftertheteſtament?, it is reputed for 
- &— 2094" juu Wi parteand parcell of the teſtamerid5,and is to be 
inprin, > performedaſivellas the teſtament, vnleſſe be- 

. ing 


az 
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S's. 69 Teſtament or laſt will,&+c. 14. 
ing made before the teſtament, itappeare tobe 
reuoked in the teſtament, or bee contraryeto | 

that which is contained in the teſtament*, = hþ)Minfing poſt gloff. 


Codicilles f and teſtamentes doe both agrce in 4.S.non ranrum.in- 
= {tit,de codicil. 


in the efficient caule, (as they doein diuerle 0- \1,1.nq gonon.de 
thers thinges'): Yet neuertheles they haue ma- arte norari,vbi re- 


nic contrarie effectes*, They agree in the effici- {4 calus,inquidus 
| conuznir codicillis 


ent cauſe, becauſe euery perſon which maie cum teſtamento. part. 


makea teſtament, may alſo make a Codicil;and eo —_——— 
_ | ; ) In 1b.quem appcLat 
whoſocuer can not makea teſtament,the ſame ;\,,Þc1i mum vo. 


perſon cannot make a Codicill', luntatum,o&o nume- 


They haue diuers contrary effectes. For firſt © diftcrentiz inter 
: | codicillos & teſtamen- 


whereas no man can die with two teſtaments, :a,quarum ramen pars 


(becauſe the latter doeth alwaies infringe ihe ERROR eſt ex- 
tina, 


tormer ":) Yera man may die with diuers Co- jz..& ajjin L.z de 
dicilles,and the latter doth not hinder the for- leg,j.Graf. Theſaur. 
mer,ſo long as they be not contrary ®. Another <99-9p-$,codicil.n.z, 
; , x | ui affirmat hoc pro» 
contrarie effect is this. If two teſtamentes bee ceqere non ſolum pro- 
found, and it doe notappeare which was the bibente iure,ſed etiam | 
former or latter, both teſtamentesare yoyde®. Pohibente farms + 
But if two Codicilles bee found and it can not m)s.poſteriorelnſtir. 
be knowue which was firſt or laſt, and one and Wb-mod-teſta, inhir, 
. Rn = . n)L.cum proponat. . 
the ſame thing is giuen to oneperſon in one Ce codicil- - 
Codicill, and to another perſon in an other o)L. vitim. &ibi.DD. 
Codicill: the Codicilles are not voide,bur the Ween, EAT 
perſons therein named ought to deuide that 
thing betwixt them *®. p)Gloſ.& DD, ind.L. 


Finally itis to be noted, that there be diuers <um proponar.Grall. 
Theſaur,com.op.$.co- | 


wordes which are common,or indifferent, CY- dicilhus yþi arteſtatur 
ther to make a Codicill or a teſtamet. In which banc op.cfſe com, - 
caſe whether the Tudge is to pronounce for a 

Codicill ora teſtament, js hereafter diſcuſſed 1, 4)Int-parte 4-S.y. 


ID 2 The 
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The definition of a Legacic. 


1 What is 4 Leeacie. EO 
2 Foutethinges to be conſidered in this definition. 
3 Euery legacie proceedeth of the liberality of the teſ- 
tator. | 
4 Howe alzgacie differeth from a gifte in regarde of 
 aeath,or from other giftes. | 
Ss Not lawfull for the legatarie to take his legacie by 
his owne ſole auttoritie. | | 
6 Legacres paiable aſwell by the adminiſtrator as by 
the executor. 
7 Diners kindes of legacies intimes paſt. 


$ Thediſtindion of legacies confounded. 


| $i. 
2)Tcarms of law,verb. 
| deviſe, FaALEN Legacie( otherwile tearmed of our 
b)S.3.Inſtir.de lega, F& \S Poe £4. Ye 
c)Coaltarplurcs eſe W & common lawyers a Deuiſe*) is f a L 
Legatidefinitiones,a- & R gittelefteby the deceaſed, to bce 


liam Florentini, aliam F=S a paide or performed by the Execu- 


Modeſtini,aliam Iuſti» ane, $8 pou Hg 
niani,quarumnulla tOr,or adminiſtrator*. There bee other definiti- 
<,quam ynus autal- ons ofa Legacie which I doc willingly omitte, 
red fuſtr2quideſa. PECauſe this one is ſufficient*. Wherein fouref > 
darunt omnes; quippe thinges eſpecially are to be noted, 
— quorlfrattis argume- Firſt jin thatitis called a gifte,itargueth that 
tis nullz harum n6 per. . C | eral; Ks Goo 2 
ſe iuſtam, legitim&que itT proccedeth 0 the meereliberality , ce 
rradiram ,clariſſime 0» 000d will of the dead man; and conſequentlie 


cndir D. Gentilis that he is not of neceflity ryed thereunto', 


E . Oxonienſ.hodie 


Legiſtarumdecus.lib, Secondly inthatit is /eft, it f differethfrom o- 4 
en 1rufrv ue epitol. ther giftes; not onely thoſe which are called 

| 4) Minſingind.tic. de dCcdes of gitt,eftected and executed in thelife 
YH tegar.inflir. $.). time 


4 " gh, 324 % WW © Eg IA 7 ; ies. a 
o © 
o 


what a teſtament or laſt will is, gre. Is 

time ofthe Donor : but alſo from thole giftes 
which be made in conſideration of death , wherein 
the things giug,are dcliucred by the teſtatorin 
his life ttmc,to become their own to who they 
are dcliuered in caſe the teſtator dic *. For le- 
gacies are not deliuered by the teitator, butare 
tobe paycd by his Exccutor,or adminiſtrator”. . 1.5 "34 ﬀ 

And thirdly,becauſethe legacy is to be paid ©1111 parkns. 
by the Executor or adminiſtrator, ( as appea- citcftac, 7.tol.g4-be 
reth by the definition, ) itis noted, Tthatitis 
not lawtull for the legatarie, to take his legacic 
by his owne ſolc auctority *,(oncly the exCcUu- qr wan cubium Be 
. tor may of his owne auctority cnter to the Sicharabie.o.2, 

oodes and cattelles of the degeaſed,”) other- 

wiſeif the legatarie preſume to bee his owne b)Infr.6.$5.%iij, 
caruer,& docnter to the poſſeſſion of thething _ 
bequeathed, without deliuery or coſent of the 
cxecutor,he therby loſeth his legacy : except _ 
incertaine caſes, whercof hereafter*. Fourth- i)4.L. non dubium. C9 
lie,in thathcreis mention aſwell of the admi- 9 !<82- 

: | « &)Infr.part.7.$.22.1 
niſtratoras of the Executor, the meaning is, 6, | 
that not onely thoſe legacies are dew, which 
areleftina teſtamenr, wherin 1s appointcd an 
executor,and where the party doth not dic in- 
teſtate:But thoſe legacics alſo which areleft in 
a Codicillourlaſt will, wherein no Exccutor 1s 
appointed , and where the partie dycth inte- 
ſtate! ; which Legacies as they bee duc, ſoare 
they payable in both caſes : inthe one by the | _ on 
Executor; and in the other caſe by the admini- OD v4 
ſtrator”, Nay more then this, iFany legacie be 
left inatcſtament,although the executor ther- m)Fod.$.nonautem; _ 


in named can notbec executor, or doe refuſe *1-ab inreltar.thde 
D 3 the ture codicil, 


c)$.;, Inſtir de Donae.. 


| The firſt part. | 
\__ theexecutorſhip,and1othe partiedicin a'ma- 
+ 09% ip Spec ner inteſtate, and thereupon adminiſtration of 
-reſta.n.zo.inf.par. 7 his goodcs graunted,according to the ſtatutes 


$19, |- of this realme®, In this caſe alſo by the lawes 


J.in fin.de Iniuſt, Se 
me LEdeicommi, and cuſtome of this realme, the Legacies bee 


E 29-4" 54 Ha ducand payable by the adminiſtrator*,though 
: Legeath rate rie- ir be otherwiſe by the ciuill lawe?. 


{aur.com.op.$.lcgati. ' : 
q.'8. In auncicnt timef there were foure ſcuerall 


een Inftit. de kindes of legacies. Per vinaicationem *, per dam. 7 
DA bj legunt per ven. 74Honeme , er ſinendi modum *, per preceptionem ys 
dicationem, y: Porci- Thatis to fay,by challenge, by condemnation, 
Co puniogind by fufferingyby foreraking, being ſo diſtingui- 
5):.obligationem,vel ' ſhed,by occaſion of a certaine ſolemnity ortor- 
- "> "0426! Wt bum | malitie of wordes, aſſigned to euery kinde of 
Kiinfnin fd ohm, Icgacie ": With ſeucrallactions or remedies, al- 
v)Accipefingulorum cribed to cuery ſuch legacie, forthe recouerte 


legatorum exempla, thereof*. But afterwardes thef lawes beeing 
I. Titius rem illam ha- O 


bero. 2, Heresmeus Morefauorable to dead mens willes , this pre- 
damwas eſto dare. cife ſolemnitye of wordes was taken away , 


H | Pe L WO 
2 pres mens init and libertie graunted to make bequeſts by a- 


mere,fibique habere. Nie Manner of wordes'.(As elſe where more 


- Prone. = s pp fullic*.) Whereby in the ende.all legacies bee 
dS.fed olm. ©  Cameofoneandtheſame nature , andareall 


4 $4908 vdelicer per at this preſent recouerable by like actions *. 

yh Ys 5m tok Which by the ciuill lawe is threetolde®, with 
nationemyzro p:rlona'is naſcebarur. Sinendi modo relitum, ſola Jegararij autoritate 
fine vitio capitur, legatum per prxceptionem actione familix Herciſcundz exigebarur.. 
Minfing. & aly ind. $, ſed om, (y) Lyj.C.com. delega.'s. noſtraInſtit. de lega.(z) Infr.. 
part 4. $.4. (a)d. E.noſtra, Inſtir, dz lega, (b)lure ciuili tres aQtiones Legatarizs compes 

rere dignoſcitur, perſonalem, realem, Hypothecariam, Iure aurem quo nos vtimur, quin 

prima aQio qua executor ex-quaſi cont;aRu teneatur , etiamnum vigeat, nulla eſt dubi- 

ratio. Secunda ctiam qua rem Legatam perſequimur competit quidem Legataiio pri-. 
mo aduerſus cxecutorem, ſeu adminiſtratorem pro re tradenda, deinde adepra poſlet]11. 

®2, aduerſus quemlibet poffeflorem conceditur attio tran{greſsionis, Tertiz vero aftio- 
gi quia res teflatoris legararijs pignorari dicitur , ſuſpicor nullum in boc regno locum: 


ell ichaum, 


 whatalaft will or teſtament is, hc, 16 


lib.z.c.9.Braton.de 


vs ifthe executor detainethe legacie, or doe c)Tradt.derepub.Angs | 


ſlacke the performaunceof the teſtators will. j,;3:%.,c augl. lib, 
Thelegatorie muſt ſue the executor in the Ec- 2.c.26.in f- Brook A- 
cleſiaſticall courte,tor the ſame Legacye ſo de. Þidgtrdevile.n.z7, 


45.Firzherb Nat, Brew. 


tained or not ſatisfied. fol.50.in Br.deconſul>  . 


tac.in princ, Plowd. a 


TO eh <6 | ca(.inter Paramor & , 
The Definition of a gifte in conſidera- Yardley.Tenres of 


tion,or becauſe of death. Jaw, verb.deuile. 


1 What is 4gift in conſideration of death. 
2 Three ſortes of giftes in conſideration of death. 
3 Which of theſe three giftes is compared to a Lega- 


$.V1j. 


EebGtfte in conſideration of death , is | 
Zlwhcre a man mooned with the 
a\conſideration of his mortalitye, 


' 


SIPS dooth giue and deliver ſomething a)Inftir.de donac.im 
———toanother,to be his,in caſe the gi- P26 
uer dye; or otherwiſeifhee liue he to haue it a- 
2 gaine*. Ott ets in caſe of deaththere bethree 
{ortes* . One when the giuer is not terrified b)L.z.f.dedonac, 


with feare of any preſent perill, but mooued mor.caul, 


 withagenerall confideration of mans mortali- 
tie,giueth any thing*. Another, when the giuer 
being mooucd with imminent daunger,doeth <c)d.L.z.L.Seni.Liybi 
ſo giue, that ſtraight wayes it is made his to #*4-mor.ca- 
whom it is giuen*. The third is when anie 4)dL.:. 
being in peril of death,doeth giueſome thing, 
butnot ſo, that it ſhall preſently be his that re- 

3 cclued it,butin caſethe giuerdoedie*. This? n;q.v, 
laſtkinde of gifte, is that which is comparcd to 


# Wy 
74 
OE 


' _— | T he firſt parte. 
*F)Bar.ind.L.ſenii a Jegacie*:But the other two ate reputed ſimple 
| ts * giftcs:If the giner doe not make expreſſe men- 
tion of his death,and fo they can not bee reuo- 
g)Iul. Clar.s. donatio. ked *, but take full efte& from the time of the 
944 | ._ makingofthegittc,ifthe ſame bce not fraudu- 

h)Star.Eliz.an,1 3.5, , © 

CN anl4.c ll. 3 lent". , 


TheDiuiſion of Teſtaments. 


FEXHS | 5 "n þ 
1 Of the auncjent diniſion of teſlamentes. 


2 42s 0ther threefolde diniſion. 


&viij. 


<5 Oraimuchas thatf auncient diut- | 
iN w£ ] Jas - 2 

»laftir.de reſta.ordin, | 255% h110n of teſtamentes, whereby they 
SS | || | y< T Were firſt diſtributed into two - 
| b)1.vocatis comitis, | <e 


ſeuvocatopopulo,y, W&BER B3ortcs *, the one teſtament becing 


\* graxco yerbo xa, 3 Es tearmed Calatis Comys Y ,the oth Cr 


| quodetvoco. FeMPY- p,ecizdiume, (Whercunto afterwardesa thirde 
re anmque pacts, bis 


eantdm in anno Teſta- kinde was added called Per es & libram*®) hath 
wor conuocato pr heene long fince aboliſhed *, and worne not 
cornicinem populo, F ew”. q a Rl c 

eque przſenceac  Oncly out of faſhion, but almoſt ont of memo- 


quaſitelte,vitimamſu- ry.in ſomuch that ynto ſome their very names 


am voluntatem decla, ,*_* 2 Eos Mn En 
rareſolebar;Minſing, TY ſecme ſ{traunge. Vnwilling therefore to 


in d.Syje . ofterany thing,more tedious then profitable, 


c)Hoc teftamentum T thy ght good to makereporte of ſomeother 
fer! conſucut ab exi- - 


wi invrxlum ob dy- KINUC Of teſtaments, whereof happely we may 
blam belt aleam.Inde haucſomevicin England. | 
| procintum diciur;n3  J7 1 qerftand therefore, that} of reſtamentes 


quod ſuccinteherer, p | ; 
ſed quod procincti di- JOMe be Solemze,lome wnſolemne; ſome written, 
cuntur milites.quan || | | 

precintti & expeditt.Viohius in d. Sj. (d) 1.per imaginariam venditionem. przſentibus 
enim ecſtibits ,, yaa cum libripende, ſei eſt:matore patrimnony) is qui ſucceffor defunRi- 
fpturus erat,moriturt bona emebat,deinde percuties libram, illud zris quaſi pretium da- 
bat £3 quohareduatem cxpcRabar, Mining. poſt Viglin d.$;jo{e)Textind,$.j. 


; ſome 


how many kinaes of teſlaments there be. 17 : 
ſome wwwritten or noncupatiue* , ſome Prinzle- f) Ture ciuili teſta- 
| m<rum ſcriprum, nom 


ged,and {ome zo! primiteged _ VOCatur aita iPecies a 

| | 5 teitamento ſolcnni, 
plerunq; enim hc duo conſunduntur,& indifferenter,ſen promiſcuc viurpantur.(Ear.in 
T. tabujar-ftt. Quemad.teſta, app.& apertitis. Mining. in$. ſed cum, Inſt:t.de tcſta ord, & 
in $.fn.thid, Graf, Theſaur.com.op.$.teſta q.10.n, 1.) Atveroiure quonos vtimur inſ{pe- 
&o,planc dinerſa ſunt, Szpitis etenum neceſlarimm eft,vr teſtamenta noſtra fnt {cripra,{ed 
vt fiat ſolcnna nunq , quinimo vel cod. ture ciuih teſtamentum infolenne dividicur in 
ſcriptum & non {criprum. Graff, Theſaur, com.op.$.teſta.quro.& q, 11.0.3, (s Manic. 
de conteR. vir. vol.l:b.1, tit.7.Adde lul.Clar. $.teltra.q 3. vbi traditnobis aljamicſtamens 


torun'tdiuſioneme. 


Ot Solemne Teſtaments. 


1 What 1s a ſolemne teſtament. 

2 Nowſe of ſolemne teflaments herein England. 

3 The rigour of the ciuill laws concerning teſta- 
mentes, | E | 

4 This rizour iuſtely reformed. 

5 What mooued Tuſtinian to exacte the mnmber of 

 ſeuenwitneſſes intetamentes. | 


6 T woor three witneſſes ſufficicnt by the law of God. 
C1x-..- | 


26 Olemne teſlamentes are they Þ, wher- 


CES, in beeall thoſe ſolemnities of rhe 


_ 
_ 


= f | 
| | ff © j ciuil] lawe, (as the preſence of vij. 
YJe3, Wineſles,and required thereunto, - 

— their ſubſcription , their ſub{igna- 
tion,theexpedition of the at at one time,&c.) J 
"Burf ofthis kinde of teſtamentes,we hauc no oc 54mm pavtario: * 
vicin England”: Whereforcitſhall ſuflile, that 1-6 4.4: tefta.ordin, 


I hance ſhewed ( as it were onely by the poin- © * 0 Rs 
ting of the tinger,) that ſuch a kinde of teita- b)sur,5.j.m t, 
ment there is: mentioned in the Ciuill lawczto 
3 the T obſcruation whercot the Romane people 
WCre 


The firſt part. | 
were ſtrictly tyed,in the making of their teſta- 
mentes. ( Much likeas-were the Iewes to their 

- Iewiſh ceremonies: ) ſo that if any one of theie 

 ſolemnities were omitted, the teſtament was 

c)Lj.d- Iniuſt. rupt.& yoide*, Which thing was not onely hard to be 

Rt cr 03 performed,butin ſome reſpetes allo vngodly. 

Forthatit was not ſufhcient for any man, to 

d)!)cur.c.r8, Marth c. proouc a teſtament by two or by three witnel- 

+4 1:47 5pp6h th he's ſes, (thelawe of God requireth no ;noe*) but 

© 4.$.1cd cpaula- it muſt be prooucd forſooth by ſeucn witnel- 
MA | ſes*. Wherefore with f good reaton, was this 4 

| - ._ exceſſercformed:Firſtby the eccleliaſtical law, 
which did reduce the number of ſeuen witne(- * 

ſes to three ., (the parochiall miniſter becing 


f\c.cum efſes de te.  OR2,)& in ſome cales to two®. And then by the 


ſa.extr, general cuſtome of this realme, which diſtinct- 
— p E- q . _ © - 
p) ſeſta.videicerad Jy; requireth no moe witneſſes but two, ſo they 


plas caulas condito, 


©relarum clj .dcre- befree fromany iuſt cauſe of exception ®, The 


Naextr, reaſon T wherewith 1ſ{inian was mooued; to 
> 575 rpotiin 6 h approoue of theſe ſolemnitics , and to adde 
conftitu.verb.probatis. thereunto as he did, was as he docth franckelie 
Peckus in cpruntegia acknowledge, ( Propter teſtamentorum ſincerita- 
dereo.turl10.6.n.7, : . : 
5)4.S ſed cum paula- £614,? n4lla frans adhibcatur'.) For the ſincerity 
tum, intic de reſta.ord, of teſtamentes, and that no fraudeſhoulde bee 
practiſed. And I doubt not,butbefore hee dyd 
{cr down ſo preciſe a law,he had ſufficient triall 
of great cunning,and craft practiſed, in the ma- 
king and proouing of teſtamentes. (I woulde 
there were none in England)which vrged him 
ro goe from that ruleT, and lawe of Y/pianthe 6 
famous lawyer,the ſame alſo being moſt agree- 
ble to thelawe of God. Y6i numerns teftium non 
«dycitur etiam duo ſufficiunt plaralis enim elocutio, + 
HOY un 


how many kinds of teſtaments there be. 18  —_ 
duorum numero contenta eſt *.) Where the number of *)Lvvidereſubus.ff, 
witneſſes is not expreſſed, enen two are ſufficient , for s 
the plurall ſpeach is content with two. Where hee 
ſayeth the plurall ſpeach is content with two, 
which is the reaſon of the lawe : It hath this 
ſence. It was a thing very well knowne,that oye 
witneſſe alone , was not ſuſhcient to decidea 
controuerlie, ( the teſtimony of one beeing as _ 
the teſtimonic of none';) and thereforethere j\. 1... c.veniens 
were required witzeſſes,but how many witnel- &c.lufiurandidereſti» | 
ſes were ſufficient was doubted of: whereupon NY AdMONEIEs 
Vlpiananſwereth , that albeit witnefles are re- "ET | 
quired; Yet that plural ſpeach,witeſſes,is ſarisfi. 
ed with two, and ſo two witnnefles are ſuffici- 
ent, where a greater numberisnot required ®. m)DD.iad.L. vba 


Of vnſolemne teſtamentes, and whether the 


aforeſaid definition of a teſtament doe a- 
grec to our teſtaments in England. 


1 What is an vnſolemne teſtament. 
2 Of the freedome we enioye in England,in makinge 
. our teſlamentes. 
3 Writing required in the deniſe of Landes. 
' 4 Many thinges permitted which be not neceſſary. 
5 Whether it be needefull that witneſſes bee required 
na teſtament. 
6 Whether our teſtamentes in Eneland doe agree, 
with the former definition of a teſlament. | 
7 Some reaſons whereby it ſhould ſeeme, that the fo 
mer definition,and onr teſkaments doe not agree. 
8 The former definition of a teſtament, doeth com- 
prehend both ſolemne and vnſolemne teſtamen oh 
g9 The 
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The firſt part. 


o The reaſons which proouc that this foreſaide defi- 


nition doeth comprenend both teſlamentes. 
110 VIpian dd flooriſhe before Tultinian. | 
 11-The-encreaſe or decreaſe of ſolemnities aoe not 
make the teſlament toſwarue from the former de- 
nition. LE 
12 Anwvnſolemne mariage ts 4 true mariage , in re- 
{pect of the knot or cſſeace of matrimome. 
13 A Military teſlament though vſolemne,ts pro- 
_ perly a teſtament. 
1.4 A teſtament amoneeſl children is properly a teſla- 
ment though unſoclemnc. 
1s CA great inconnenicuce,if an vnſolenne teſta- 
ment were not properly a teſtament. 
16 What is a teſtazzent properly ſo called? 
17 In Enzland our teſfamentes though wnſolemne, 
haue the effect of teftamentes property ſo called. 


18 An anſwer to thoſe reaſons, which ſecme toprooue' 


onr teſtamentes doe not agree with the former de- 
1711H0P. 
19 The former &cfinition is not of any ſpeciall teſta- 
meat. 
20 The conclu{ion. 


'% oY 


Nſolemne teſtamentesaret ſo tearmed, 


| 2h whereas the folemnities of the Ciuil 


11088 FS law abouc mctioned,or any of them 
a)l.j. de miuſt.rupt. USED re omitted, atthe making of the tc- 


irrit. teita. ft; 


b)4.1.j.L Hicconful. flament':Withoutthe which by the Ciuil law, 


riſiwa $.ex imperfe&.. the teſtaments were voyd®, except in certaine 


C.de te'ta. M:nling. in 


Editan praticitn/  CACS- ButT with vs in England they arc not 
leltrde celtaore.n.1z, VO1d:for that our teſtaments are not ſubie,to 
Ko the 


2 
_ 


9 


how many kinds af teſtamentes there be. 19 | | 
- the ceremonies of the Ciuilllaw,burare made Rai 1600 
with all libertie and freedome, andas(one re- guod rame jndiftinR8 


porteth) Iure militari*: And ſo weeare no fur- on admierem, 
quandoquidem multa 


ther tied then to the obſeruation of thoſe re- |;.1..7. eenamenti 
quiſites,thatbe neceſſary mare gentium *,\Which militacibus comperere = 


, : ©: Gone + i videzntur,qualia ſunt 
3 requireth bur two witneſſes *: ſauing that inTa RE 


legacie or deviſe of lande,writing is alfoneccl- cis decedere,g id ge- 


ſarie,and that to bee made in the life of the te- _ one + quibus 
f | -S: 4.6 inir $.x11. qux no- 
ſtator*. How beit,itis notto be doubted, but |... 7 Hicer ven: 


that a man may makehis teſtament in-writing, dicre, (vteod $,xiij.) 
wherein he diſpoſeth of his goodes onely, and F*<onraRogatiore: | 


: 4 {tium quz pro folenni- 
ſo hee may vſethe teſtimonte of moe witnefles tein 6 Dire ont 


then two. Alſof ifhe will hee may procure the ——_— 
. | . .. | lntcrpretum CAICUIO 
witneſſes to-ſubſcribe their names to the teſta- ,| Arche Geftoanbie, 


ment; yeato euery page of the teſtament, {( if non ita necefſrio ob- 


Ie: %g BY | C ſeruatur, 
there be diuers) and it1sa good &afſatecourle d) Milites ad folennita- 


whereby many forgeries might be preuentcd, (c, raotumiuris — 
5 ormorecaiilie detedted;Butno f man is tied to tium aſtringj videre eft+ *: 


| Pe. EE . 26 apud Dec. in L.milites 
the obſeruation of theſe cawtels*, { exceptas fc, homitoct 


betore) no.notſo much as to require the wit- Bar.ia L.j. C.ceſacro- 
neſles *:{o beneficial are the laws of this realme {an <<cle.&DD.in Ly 
KEE frhe Ez t,de mul. reſta, Quibus 
tO TNETHDICCTES OL TNE IAMC. adde Tiraquel. de pris 
: o _ uileg.piz caulz.c.z. : 
e) Dec,ind.L. Milites Mancic, de conic. vir. yol, lib. 6.tit.z. ng. inf.n.(f) StatH.8.ane * 1 
32.C.1. (g) Lindw.in.c.ſtatutum dereſta, lib.z.prouincial; conſtit. Canr,yerb. probar. 
h)Ratio eſt quia rogatio reſtium ns cſt iuris gentid aut divini.Ab.Couar.& alij inc.rela- 
tum.c].j. dercſta,cxtr,Tiraquel,de priuilegys piz' cauſz.c.z. quo poſito conſtar Anglos 
leniore Jibertate fruj in condendis teſtamentis, qui quz vel ipſis militibus indulra tuit 
a ure ciuili; quo (fi communi fitcredendfi opinioni) rogatio teſtium eſt neceſſaria.lul, 
Clar.S.reſtim, q.58 quamuis non defint qui contenduntropationem huiuſmodi,non ad 
ſolennitatem ex1g1,ſed vt ex eo facilius diwudicari poſſit, Milirem proferendoyerba cue 
ſcnant in teſtm,ca deliberate 8 ferio,animoque reftandi,non ioco,non perfunRoritpro- 
rulifſc,vt ſzpe (olent alas.Tiraquel.de priuileg. piz cauſz.c.z3.Weſcnb.coh}.38.n.65.Ad- 
de quod in teſtamEto inter liberos,vbi atrEditur folenniras juris gentium,ns eſt necel{as 
rid vtreſtes fint rogati, Gral,Theſaur.co.op $.reſtm.q.11.Clar.$.teſtm.qQ18.Dec.conflil. 
610. Denique necinteſto ad pias cauſas(in cuius confeftione adhibendaſunt iuris gen- 
rid ſo!ennirates)requiritur vt teſtes fint rogati,vt habet com, op. teite Courr.in c,reclatum, 


el.j.detcſta.&infr.$.16, Burt: 


4 It T he firſt part. 
Butt here me thinkes a queſtion doeth of: 6 
_ ferit{elteto'be reſolued. Ifall our teſtamentes 
in England be »»ſolemne,andT if by the Ciuill 7 
lawe regularlic, all ynſolemne teſtamentes bee 
voide;in fo muchthatif but one'onely ſolem- 
- nity be omitted,the teſtament isno teſtament: - 
;)L j.deiniuſto rup.s HOWE doeth the definition of a teſtament a- 
ircie.ceſto.f.L.ex im- - bone mentioned;, borrowed out of the Ciuill 
pore fl ynus.ie  IawC,agree with ourteſtamentes heere in Eng- 
| land, being alvnſolemne teſtamentes?It ſhould 
ſeeme we had need toſeckea new definition, & 
thatT haueerred,rogether with other our com- 
mon and temporall lawyers of this realme, in 
borrowing that definition, which agreeth ſo 
tuft with their teſtamentes, with which teſta- 
mentes our teſtamentes doe not agree. For if 
the definition did agree with both teſtaments, 
they ſhould agree betwixt theſeJues, but the te- 
ſtaments doe not agree betwixt themſelues,.8 
therforethe definition doth agree but with one 
alone: If it agree but with the one,andwe con-. 
feſſe it doeth agree with their eeſtaments, how 
| thencan. itagree with ours alſo? 
Tothis queſtion breefely my opinion is this, 
Wm that ther defivition doeth comprehend, both 
kW. inL,j.deteſtaiff. ſp[e7e and vnſolemne teſlaments : and theretore 
m) luſtinian” adept* {5 2oreeable to our teſtaments. The antecedent 
uir Imperium an. 
Chriſti naro 527. VIpi- I Prooue thus f. The Definition (as appeareth) 9 
_ 14 6010ma : was made by 7Ipian *, this / 6 a f is one of '?. 
Sore Alex.Seueri Imp, [NOſe auncient lawyers, whoſe aunſwers,defini- 
Ro. pauloplus CC. tions,rules,and concluſions , are contained i in 
RAAAY | the digeſtes' > and who foriſhed nolefle then 
natum.Cagnol.in L, O 
raic.ſiquizius dice. [WO hundereth yeeres before Iuſtinian” . Which 
 Tuftinian 


* WS: a1#4 
: 


how many kindes of teflatnentes there be. 19 - _ 
Toſtinian did adde certaine other ſolemnitics; ,\c.,.4.1, raulaim 
without the which he ordained , that the teſta- verb.ſed his Inftir.de 


ment ſhould bevoide®. Itmuſt bee graunted **#-ordin. L. iubeny, 


SS , L.cum antiquitas C, 
therefore, that the definition being perfect, be- qereta. wir? 


fore thoſe newe ſolemnities were deuiſed, and 9)Eadem cnimrathd. 


al | . \.., Oppoliti in oppo- 
| agrecable to thoſe teſtamentes which had not 52, ac propoſin YN 
theſe ſolemnities,becauſeas yet they were not: propofito.Socin.con- 


ſonowethe ſame ſolemnities bceing taken a- -15-b.3.n.15. Eue- 


| TE rard.loc.a conirarijs. 
way, the definition comprehendeth thoſe te- p ) Nam Jifforteia ca 


ſtamentes, which haue them notat this pre- cf tantum ſecundum 


Eo. | «3.» maius & minus,ns c$0-. 
ſent,as it did thoſe other teſtaments which had j;..;cguerfas addon. 4 


them notatthe beginning”. So thatthef en. & fic nec diucrſas de- 
creaſing or decreaſing of the number of folem- finitiones.L. fin.defad, 


__ inſtruc.legar, Olde. - - 
nities,maketh not the teſtament to COME Nnecc- ge pr: s | 


rer,or departe further from the definition *. In- q)Si enim equuscxcus. -- 
*'N 


deede the preſence or abſence of folemnities 3 2 non 


- make the teſtamerſolemne, or vnſolemne, but eſſe equum, {ed n6 efle + 


r £quus ita vt CXCitas * ? 


12 they doc not make ita teſtament, or no teſta- 9culari,a fortioriteſts 


; Rig ment: inſolennitas, n& | 
ment*. ForTas an vnſolemne mariage is not cir tets.ns efſe teſts» 


therefore no mariage becauſe it is vnſolemne, yarn {ole- 
YR . : ne a fortiori ing quum 

(the baynes perhappes not being publiſhed,or cicuu6e defeiusin 

the mariage not being celebrated in the face of jure naturz,inſolenni- 


the church,but priuately in a chamber,or ſome *25 aurem defect” wris 


Ts . : : tantum ciuihs, Nam 
othet rite or ceremonie therofbeing omitted,) ;1, requiſira de quibus 


but is neucrtheles reputed for a truc mariage”*, in c.cdminhibirio de 


1 . : clan, deſponſ,ext.non 
both in the eccleſiaſtical courtes, in reſpect of {70 CEP.” 


the knot or eſſence of matrimonie'; and in &:niamarrimonij, 
| | vel legitttmationis 

prolis. ſed de ſolennitate rantum, & ad ipſius decorem introdyRa poſt Theolog. 8& Ca- 
| Noniſtas prodidir Grami{.confil. ciuil. 168, & hanc op.communi calcu/o receptam di- 

cit. lo. Lup.& Maſcard.de probac.yerb.filius.conclu.758,n 8,Erlicet hodic per concil, Trt- 

dentin, huiuſmodi mattimonia fant irrita, Nos ramen ſequimur antiquum 1us coe. 

tanquam non mutarum, Stat. H.8 an. 25.c.19. (r) c. $2 OI de cland.deſponſ. 

extr.s) Abb.in c.1.de cland.defpunſ. extr. Dec.conf1:,163.Couar. de ſponſal. ſecunda- 


part.c. 6.in principio,n,7. Lindwood.in c. Humana, de clandeſt, deſp. lib. 4. prouincial. 
\conſtitut.Cant. | 


temporall 


| Thefirſt part. 
)Perk. ric. Dower. fol. temporal courtes in reſpe& of the wines dow- 


ns", 19am er,and other legall effectes*: euen ſoan vnſo- 


no.Licerolimregnante lemne teſtament doeth ſtill remaine a teſta- 


H.z.&longe ante.cum ment, when theſe ſolemmnitics do rather apper- 
comrarium ius obti. 


nuit. Firzh.Nat.Bre. faine to the proofc,or apparaunce, then to the 


_ Ay | ſubſtanceofthe teſtament”. For itis not ſaid in 
yY ) VII ng.in »Y,1Ca CU WR FS. we . IS 
paulatim;Old.deAR: the definition; there muſt be this or that num- 


claſſ.z. inprin. Ripa. in. Her of ſolemnities in the teſtament , onely itis 
I Nemo.deleg.3.8 19. requifite,thatthere be atuſt number *,that is to 


Crot. in cand.L, col 6. , 
Quorum opinione hx {ayy{o many asthe lawe requireth , and if the 


| folennirares reſtamen- [awe require none, the definition requireth 


: E.: 'tariz non ad ſubltantia 
' ſedadprobacteſti.per- 


none;more then is ſufficient for a due proofe”. 
rinent: quzz quidem o- It an vnſolemne teſtament were no teſta- 
pinio fine difficulcare qqent, then teſkamentum militare, wereno telta- 


S. -ocedit hic in Anglia 64 4 
Po hinſmodi folegni. MENT: foritisan vnſolemne teſtament*: And 


rares omnino non ſunt yet teſfamentumT militare is both in name and 


4% 124k 6 ys) naturea teſtament*, Likewiſeif an vnſolemne 
commuois opinio lock tCſtament were no teſtament, then teſiamentuns 


ſibivendicarer.Bar.in z2ztex [zheros were no teſtament;being vnſolemn 
d.L.Nemo.Couar.in 


c.cumeſſes.deteſta, - and vnperfeRt®: But reſklamentum inter liberos 
_ extran.8, though vnſolemne,cuen properly, and by the 


pipe Ciuill lawe,is a teſtament*. Beſides this,f ifan 
| dereſta.ext.infia. Vnſolemne teſtament were no teſtament, then 


Soarez.ib.rec.Senten (41] the teſtamentes here in England being vn- 
verb.teſta.n.72.laſ.in 


L.cun&os de ſumma, {olemne,)we ſhould all dieinteſtate*: And dy- 


rri.C.n.39.  inginteſtate, then (marke whatan inconueni- 


z)Weſenb.in tit 'de te- , 
 OETEBaldint eg ENCe would followe, ) by the ſtatutes of this 


lij.C.famil. Herciſcun, realme,the adminiſtration of the g00des of C- 


9\Tit. Je reftar, ant g VET AN dying inteſtate, ought ta be commit- 
o I . - WR. - 
Inſtir.& C.Vaſquius de ted ro the widdowe,or next of kinne to the de- 


ſucceſLcrea.$.21.n.47, (b) L,Hac conſultiflima. $.ex imperfeRo. C. de teſta. (c)Grafl, 
Theſaur, com.op.$.rcſtam. q,11.n.2,vbi refert hanc op. eſſe com.ex Alex. Decio. Curtio 


Nat, Emanucle Coſta, Vaſquio. & alijs,'cont. glol. ind. $, eximperfeto, (d) Inſtir, 
de bxred.que abinteſtar in princ, Ol Sie WP | 
_ceaſed 


how many kindes of teflaments there be. 21 
ceaſed. But the contraric hath beene generally 
obſerued,that is to ſay,wherean executor hath 
beencappointed, able and willing to vnder- 
take the executorſhip; there the maker of this 
will, hath beene adiudged not to haue dyed in- 
teſtate,and ſo the adminiſtration ofthis goodes = 
hath notbeene committed to the widowe, or ©)149quod viridi obler- 

TG lo Ew | uac, ficri vbique 

next of kinne, according to the ſtatute , al- cogfpicimur, 2 
though the teſtament were vnſolemne,which £f)Bald.in L.cunQos 
adminiftation otherwiſe, ought to haue beene CC —_— 
comitted according to the ſaid ſtatute, as 1s 4- conſultiflima.$.cx im- 
forclaid * And therfotc by comon obſcruation Periecio.Geeefelta-n.s 
alſo,an vnſolemn teſtametis not no teſtament: cgm.op.$.cetag.rr.n.. 
but rathcr cuen propetly a teſtamet. For by the -.lul.Clar.$ refim.q; | _ 
7 opinion of the moſt & belt writers thatis co- 13 ur IIEE 
cluded to beproperlya teſtament, the authors) Andr. Gail lib. 2. 
wherof can not beſaid to dic inteſtat: & whoſe Protiic.obleruac. 


i : =, - 123 Soarez.lib.recep. 
cxccutortherin named, 1s toſucceede ex teta- LIES 


eto though it be butin reſpect of the lawes or 72-Bapriſt.Villabol. lib. 


| | - com, op.vetb. teſtin.n. 
cuſtoms of the place wher the teſtametis made , = fr lib.s, 


being cotented with fewer ſolemnities then are tit.dercſta.conc 4. 


requiſit in other places*.Which f effect our yn- V#!4-de fuccelkcrea.S. 
| 21.n.47.48. Pariſ.cofil. 


folemne teſtaments haue wherin an able & wil- 14.n.45.v0!.3.quorum 
ling executor is named: Forncithcr he is repu- opinio eſt proculdubio: 


s 0 NE | Ml | ic! | I; 
ted ro dieinteſtat, which appointeth ſuchan cx- Fg -n9 | 


ecutor®, but1s plaincly,cuen in laws of ſtrict in- imperfedo. 


terpretati6 (I meane theſtatuts of this realme) Hecnemo neſcir | 
qutycl mediocriter in 


carmeda teſtator':Nether is the adminiſtratio z}tcrutro foroverfartr, 
of his goods comitted to the widdow, or next'i)Srar. Ed, 3.an.4.c.7. 
ofkin,by the auoritie of the ordinarie: accor- jj 4305 % alijs 
ding to the ſtatute as in caſe of one dying inte- pert infiniris locis, 


ftats.But the ev 411190 hie an : 4 kyId quod non femel - 
executor deituing hisauctority fro 72.090 ſed & ſcpiys 


tactcſtator onely, doth ſucceed in theplace of <a gicendum. 


| " T he firſt part 
$ the dead man,by force ot the teſtament, accor- 
IUmMESInS | go the reſtators meaning and diſpotition'. 
oo red 1 Whereforcean vnlolemne teftament, is cuen 
execurores nolmes Properly ateſtament. Which concluſion being 
m_ executorcs true, thedefinitionis not more propcrto the 
gncrent & deuant 
probate del reſtament, one,then tothe other. | 
Carle probate neſt © Now fortheanſwering of the argumentes 
: <vri r79raghe obiccted.Firſtf where it is obiccted, thatal vn- 
lereſtaror fiſt, &c.Er fſolemneteſtamentes are yoide, although one 
; Ispojentexecureur gnely ſolemnitic were omitted. That is true 
anr. probate, &c, als b | 
©, onely bythe Ciuill lawe:Butitdoeth not ther- 
fore follow,that an vnſolemne teſtament is no 
FOrP | teſtament,in reſpe&t of his definition”, how ſo 
nude -—_— cuerit haue not theſameeffec, toall intentes 
- 6s hh in lawe. But ifit bee therefore a tcſtatnent, be- 
cauſe it taketh effect in lawe,then arcall our te- 
ſtamentes,(though vnſolemne,)good and ſut- 
ficient teſtamentes;becauſe they hane as much 
»)Soarez.lib.recep. force without thoſe ſolemnities, as if they had 
-0u9"77'4 115g them aland C.more".Secondly,where it is ob- 
- Clar.$reſtnq.tz, 1ected,that the definition dooth agree to their 
And.Gail. lb. z:pra, teſtamentes;and that their teſtaments and ours 
obſcr.c.1z3.Vaſq.de d - L he cheork Gdoaes Tank 
ſucceſſ.crea.$.11.n,g7, IOC NOtagree betwixt themſelues: Ianiwere, 
Sichard.in L.Haccon- that the definition is not of any ſpeciall teſta- 
[ - 51694 page ment,thart is to ſay, itis not ofa ſolemne teſta- 
ET: ment alone, nor of an ynſolemne teſtament a- 
lone,nor ofa written teſtament alone, nor of 
an nuncupatiue teſtament alone,nor 1s conuer- 
tible with any ſpeciall kinde of teſtament,men- 
cloned inany part of the Ciuill lawe, from the 
which our teſtamentes made in England doo 
difter. For indeede if the definition were made 
of any ſpeciall teſtamentalone, mencioned um 
| me 


I9. 
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how many kiaes of tefaments there be, 21 0) Wodenim differt 4 1 


Celinito,differr a debi- 


the lawe, fromthe which our reſtamentes doe , ,_..\c ud non 
differ: Then could not our teſtamentes diffe- ett tomo,non ct ani- 


ring from the teſtamer.t defined, agree with na! rauonale,Euerard 
- | & Olden. loc, a defint- 


the definition”. Bur the definition1s of a teſta- tione. 1o. Calus Oxon, 

ment which is allo common to all thoſe, . or a- wen _— _ - 
4 | | FL p) Teſti. ſupermsdett- 

ny other kinde of teſtamenres, aſwell folemnc \,,, genus eſt ſubal- 


as vnſolemne,as appearcth before : and there- rernum:1d quod poteſt 
fore the teſtament ſo defined , although it bee << & ſpecies &genus 


DD 7 hu EE diuerfo tamen reipe- 
[pcciall in reſpec ofthe definition, yetis it ge- &u;nimirum es 1 
nerall in reſpecte of the ſcuerall kinde of teſta- re!p<ftu ſuperiorisyd 
mentes aboue recited®, and is verified of cuery en 

of them; ſolemne or vnſolemne,and ſo confe- eſt,paganici, & wilita- 
quentlieis common aſwel toourteſtaments as 7c: pO HRUAE MI 

: EE WEST RED | 2 ' tiu;ſfolennis,& injoles». _: 
to theirs,diſtributing both name'and nature to nis teſtawenti, Hujufs, | 
euecry ſpecaall teſtament, howeſo ener they modi auremreſtamen='/" 
differ amongeſt- them ſelues*. Tof conclude A CER berg 2 4 
therefore, weneede not to ſecke any tiewe de- tamenta,cuius ſupra., 3 
finition,but rather they themſelues;: by reaſon <tdcbvirio polita, ge» 

Fohal vl od . 3, _ nuseſt,quia przdica- 
king of the olde definition”. 202 rentibus you . 
Indeed we haue not theſe ſolemne teſtaments Ks -_ Bao 
of the Ciuill law,but that in reſpe& we are'the $6 Locoa an an. 
more happy,and our law the more godly? * -. *)Species namque per 
| | JT OY forwa diſcrepat a ſpe- 


| IE, ing cie.Conueniunt avtem 
 Ofa written teſtament. + - omnes ſpecies ſuſie 


1 What is awritten teflament, + -” CT 
2 teſtament nuncupatine is not made a written te- S)AIEi no C.ce | 
lament by after writing except in COrtnit Caſes, | facroſanceecclen.12, 
3 Some thinzes common” both to a written awd 'to a 
nuncupatine teſtament. 
4 Some thinges peculier to a written teſlament, 
5 Deniſe of landes,tenementes,or hereditamentes, is 
| 10t good without writing. Foe rae Fe yon , 


E 2 6 In 


nies Conia nd A NEFA Gi ee IE EEE ons. IRE. WP Oi ex 
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- The wy part.” 
6 Inamritten teſtement it is not neceſſarye that the 
witneſſes be priuy to the contentes. 
7 Cauſes whertfore tefaturs many times would "ow 
their willes ſecret. 
8 Inwhat manner the teſtament is to be made when 
. the witneſſes know not the contentes. 
9 The witheſſes muſt be learned ,, and muſt write 
their names on the teſtament , when they doc. not 
know the contentes thereof. 


L wa 


Teſtament! inſ crip- 

tis anfir alia ſpecies a 

teſto ſolenni exami. 

nau.ſupr.$.8. in mar- [AF 
ine. 


6, 
)Minſing. ins. ſed cl By which wordes , at the time > Fo 
En: te- 95-8 wie 4; : are excluded f fuch teſtaments 
asare afterwardes putin writing. For beeing 
made firſtby worde of mouth they doeſtill re- 
maine nuncupatiue,notwithſtanding the redu- 


 Minſing.in.fin.Inflr. cing thereofto writing*: Vnleſle the teſtament 


&reſta.ord,. being firſtmade by word,and afterward (Nt the 


life time of the teſtarar) being written, ,it were 
brought to the teſtator,and by him approqued 
for his teſtament: Or vnleſſe the teſtator, when 
he declared his teſtament,did wil that the ſame 
ſhouldbe written ,& that thereupon the ſame 
was written accordipgly, ;, duringhislife. For 
then it is-eftectuall, forthe deuile of landes, te- 
nementes,and herediraments ,AS if it had been 
d)Diecr.fol.72.& ita written at the firſt 0, 
fzpe audiui anon * A-yyritten f teſtament albeit it haue ſome 


vl nngely Anglz hin oes thereunto belonging. which alſo be- 
| long, 


how many kindes of teflaments there be. 23 
long to a nuncupatiue teſtament, and ſo com- 
mon to both; as the appointing of an execu- 
tor, (without the which there cantbe no telſta- 
mentatall,neither written nor nuncupatiue*,) 
andas thedeuiſing or diſpoſing of goodes or 
cattelles (which may be done indifferently cy- 

4 therby word orby writing: *) yet there bee Þ f)Supr.$.9. 
ſome thinges, which be proper and peculier to 
5 4 writen teſtament. One is the T deuiſe or | 
graunt of landes, tenementes, and heredita- 
mentes; which can not paſſe by a nuncupatiue 
teſtament,or will without writing® : As.doeth _ . 
. g )Stat.H.8.an.z2.c.tc 
afterwardes more fully appeare, where 1s alſo 
 ſhewed,wharlandes,and how much, may bee 
deuiſed by will*. An other thing peculier to a b)Inſ.z.par.$.4. 
written teſtament is this: In a written teſta- | 
4 mentf the teſtaror hath this benefit ; he maie 
conceale and keepe ſecreete the tenor or con- 
rentes of his wilLfrom the witnefles' : Which .. : | 
he cannot doe when he maketh a nuncupatiue (4; mee ervong 
. teſtament. And therfore if the teſtator be loath 
to haue his will knowne,' which thing happe- 
7 neth very oftenf,citherbecauſle the teſtator is 
afraid to offcnde ſuch perſones as doo gape 
for greater bequeſtes then either they haue de- 
ſerued,or the teſtator is willing to beſtowe vp- 
on them: (leaſt they peraduenture vnderſtan- 
ding thereof, would not ſuffer him toliuc in 
quiet, ) or elſe becauſe hee ſhould over much 
encourage others,to whom he meante to bee 
More beneficiall then they expected, (and fo 
g1ue them occaſion to be more negligent huſ- 


bandes,or ſtewards, abouttheir owne affaires, 
E's then 


e)Infr.parr.4.6.2. 


The firſt part. 
then otherwiſe they would haue beene, if they 
had not expected {uch a benefit at the teſtators 
hands) or for ſome othcr con{1derations. In 
theſe and like caſes,after the teſtator hath writ- 
ten his will with his owne hand, or procurcd 
ſome other to write theſame , he may clole vp 
the writing,without making the witneſles pri- 

1. uic to the contents thereof; and ſhewing the 
ET | .  fametothewitneſles , he may ſay vnto them: 
Authen.Eenonot. T P15 15 my laſt will and teftament, or herein 15 con- 
ſeruato.C.d:tcſta.& tained my wil: and this is ſufficient*. Neither is 
_PDabidem. the teſtament therfore theleſſe auailable, be- 

©... cauſe the witneſſes doo not know what 1s 
I)Minfing.in $.ſ{ed cli SEES nt 

paulacim.Inftit.dere- -CONtained in the ſame !, in caſe Tthe witheſles 

ta.ord.Cuiacczdir beable to proouc the Identity of the Writing; 

Kling. cund. UN'S. thatisto ſay, that the writing noweſhewed, 

is the very ſame writinge which the teſtator 

S - in his lifetime, afhrmed betore them to bee 

' m)DD.ind.L.Haccs- his will, or to containe his will”. Other- 


gn An En wicthe will can take no effe&t, through the 
Couar.in c.cumtibi, defect of ſufficient proofe” . And theretore f 9 


cteſta.extr.n.5.% Jeaſtthe will ſhould periſhe for wante of due 
120% mpevel oofe, when the teſtator would not hauc th 

n)Bar. & aljin L:G ira PrLoOfe, when the teſtator woutd not hauc the 

ſcriplero.ff.de cond. contents knowne, itis not onely requiſite that 


46 phe gk the witneſſes be learned, bur expedient alſo 
o)Specul, de !nſtc. Edi. that they write their names, on the backſide, 
S.compendioſc.n.0. or ſgmec part of the teſtament”, orvie ſome 0- 
Kling.in tit de reita, or- | 

dio. loft.n.&.%, therlike mcancs, that they may beable to de- 
a abt) poſe and rcſtifie vndoubtedly, that the ſame is 
P dfne.Cderetta, NC VCTY Writingitſclte,which tac teſtator athr- 
Couar.in c.cumtibi med to be his will,or to containe his will?, 
=o: 1-293 W | *  Whethera'tcitament may be written with 
7 "apy i © Notes or figures, and wacther it may be mo 
3 uUCca. 
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how many kindes of teſtamentes &+c. 24 
ued without witneſſes, by the hand and ſeale 
ofthe teſtator,with other like queſtions, is de- 
clared afterward®. 7 YViairput.q. $25, 


Ofa Nuncupatiue Teſtament, 


1 What is a nnncupatine teſtament. 
2 Whereforettis called nuncupatiue. 

3 Of the force and efficacie of a nuncupatine teſla- 
Went. 

4 At what time commonly nuncupatine teſtamentes 
are made,and what is the reaſon. 

5 Teſtamentes fauorablie expounded. 

6 A nuncupatine teſtament made diners waies. 


d.X1j. 


A Nuncupatine teſtamentf is , when 


TEA the teſtator withoutany writinge, 
al docth declare his will, before aſuf- 

E's BY fcientnumber of witneſles *. And a5.Fin.toftir.derefia; * 

m— -. . . . \ . 

it 15 called nuncupatiue Þ 4 «cy. 9rdin. L. Hzredes pas | 
. . . b lam.ft.de teſta. 3 
pando i. nominando,of naming *. Becauſe, when 1)jngng.ind $.60.% 
aman maketh a nuncupatiue teſtament, hee Kling.in d.cir. dereſtas 
muſt name his exccutor,and declare hiswhole 940-11: 

z minde before witneſles*: Andf anuncupatiue 
teſtament, is of as great force and effecacie, 
(except forhis landes,tenements , and heredi- q)L.Hac conſultilima | 
taments, ) as is awritten teſtamenz*, This kind S-per nuncupationeni. 

+ f eſt . [ d h th C.de teſta.d.$.fhn.In- 

4 F ot teltament 15 commonly made, WNEN tNe q.. 4. tefa.ordin. 
teſtator is now very {icke, weake , and paſt all 

? hope ot r ENIITNE. + For] (as one rep orterh ) c)Termes of law,verb. 
It 15 recetued for an opinion amongſt the ruder geuile, 


E 4: and 


c)Minſing.ind.$.fin, 


T he fir#t part. | 
and more ignorant people,that ifa man ſhould 
chance to beſo wiſe, as to make his will in his 
good health , when heeis ſtrong and of good 
memorie,hauing time andleafure, and might 
aske counſel] (it any doubt were) of the lear- 
ned:;that chen ſurely he ſhould notliuelong aft- 
cr. And therfore they deter it yntill ſack rume, _ 
whe it were more conuentent to applye them- 
| ſeluesto the diſpoling of their ſoules, then of 

their landes and goodes*. And f in conſide- 5 
ration hereof it 1s,that teſtaments are ſo much 
fauored which bemade in ſuch perilous times; 
namely,tor that the teſtator then cannot con- 
ucnicntly ſtay to aske counſel of ſuch pointes 
as be doubtfull in lawe®. 


At nuncupatiue teſtament may bee P= 6 


$)Ibidemr: 


2) Infr.part.4 &.4. 


not onely by the proper motion ofthe ſſta- 
tor; butalſoat the Interrogation of anothet, as 


&) fafr.garr.4.5.2%. 15 hereafter declared * 


Of Priuiſeged Teſtaments. 


1 What is a priutleged teſtament. | 
' 2 Wherefore they be called Prinileged. 
3 Diuerſeſortes of prinileged teſtamentes. ,. 


E |-: $i. 


7 | rs Rinleged teſtamentes are thoſe, f x 
'' 


i [XE=r, whichare enriched with ſome ſpe- 
# / &)Mantic.de conic, | of ; | clall ftreedome orbenefit, contra- 
Wh vol-bb.tumg7..nk. HS Far rieto the common courſe of law *. 

[E1 | They bee tearmed f priuileged 4 2 


how many Linder of teftamentes,g&c. 25 
prinitegio quaſi 74 prinata lege*. For a priuiledge b)Suns Hollient | 
docth ſignific apriuatelawe.For as much ther- TTTPIeg prin. 
foreas by a priuate or ſpecialllawe, ſome teſta- 
mentes be diſcharged or disburdened, from 
the viuall orders,or obſeruations of common 
or general lawe: | in that relpedt they are called 
privileged. 

3 Otffpriutledged eftamentss there are three 
fortes.,T EG militare, teflamentum inter li- 
beros , teftamentum ad pias tanſas, a teſtament 
made by a Souldier, a teſtament made by a ta- 
theramongeſt his children, and a teſtament 
made for good and godly ves. And although 
there be ſome other priuiledged reſtamentes, DU. _—_— 
yet their priuiledges are but ſmall in compari-  ——— 


{on of theſe three*. huiuſmodi,de quibus 
| _ Ripa.intraQt.de pe- 


fie.c.2, 


OfaMilitaric Teſtament. 


1 Thecau ſes wherefore Souldiers enioy ſuch Pring- 
 "leges in makine their teſtamentes. 

2 Wieds Souldiers are priaileged concerning the 
making of their teſtamentes. 

3 Souldiers priuiteged in reſpect of their owne per- 
ſons and of others alſo. 

4 Soulaters priuileged in reſpett of ſolemmnities teſla- 
mentarice. 

5 Souldiers priuileged in reſpect of the ſubſtance ang 
forme of a teſtament. 

6 Thyee ſortes of men called Souldters. | 

7 Whether all armed ſouldiers enioye theſe prinile- 

es. | © 
8 Whether doctors of the lawt , and clergie men en- 
z0y 


The firſt part 


toy theſe prinileges. | 

o The fruite which the common wealth reapeth by 
the ſtudie and practiſe of lawe. 

wo What benefite doeth redounde wnto ws by the 
Cleargie. _ | | 

11 Whether the ſouldier or the lawyer are more ho- 
norable. 

12 YVhat manner teflamentarie privileges Dt« 
wines and Lawyers doe enioy. 

13 AU Dottors and Diuines be not priuilezed. 


d.X111). 


= Oras much f as Souldiers being bet- ! 
#1 tcr acquainted with weapons then 
Jl bookcs , are preſumed to haue ſo 
| =2 much the leſſe knowledge in the 
JLAnS.Cde inrede. lawes of peace,by how much they are the more 
I» in fin. Vigli & Min CXPCTt in the lawes ofarmes *. Foras much al- 
fing.in tir.deteſta, fo as noble warriors, in the defence of their 
mil.[aftir, .* ws 4 
countrie, doe often times vndertake perilous 
Þb)L.quanquamC.de enterpriſes, wherein they looſe their liues or 
reſta.mil.&ibidE. Dee. their limmes ; and ſeldome eſcape without 
c)inſtir,dc mil.teſta. - - | ; 
inp:inc. And. Gail.ib. WOUndes or bodily hurt*: As well therfore in 
-prathc.ovleruac. . regard of their {mall skill,in our peaceablelaws 
C 119, 3 4 4 : 
d)Dec.ind.L.quan. ON the one f1de*; as inrecompence of their 
guamC.de mul.ceſt, great perilles and hurtes in furious and crucll 
« 5.52 : ugh b uttailes, on the other ſide": They enioy ma- 
fterior finals,Gal,, NIC notable priuiledges, and benefittes in the 
vol ſup,” makingof ther teſtamentes, (eſpecially by the 
poo Er Ciuillla vhichare not allowed vnto 0 
reloluc.lib,2,$.20.vbi WC, ) V ic & OWEad VINO O- 
cenum-rat Lexx.priule- thcrs *. if 
G 0 Hy Þ+- ' Ss | 
mono inIos of theft priuiledges,fome doe reſpeathe / 
5 Bo: perſon 


p - "7 
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perſon of the teſtator, ſome reſpect the perſon 

of the executor,or legatarie, ſome reſpecte the. 

ſolemnities about the making of the teſtament, 

and ſome reſpecte the ſubſtaunce or forme of 

the teſtament made *. Concerning the firſt | 
kind of priutledge , whereas f there bee mante &r,,eque enim tf de 
which be diſabled to make their teſtament, (as mil.reft,& ibi Bar.Si- 
afterwardes doeth-appeare ) * : Yeta Souldier oro 1nRubdeteſta, 

is notdifabled by any of theſe impedimentes, ie&.vlc.vol.lib. 6. tic.r, 
vnleſle it be by reaſon of furor, orlacke of rea- 8/)lufi.z part, 

ſon,or forſome other cauſes, whe he is diſabled me. 
Inre gentium x Concerning the perſon of the i Glee es RED 
executor or legatarie : Whereas there bee dy- mil.ceſta.lniticinprin,. , | 
uers which be prohibited to be executors, or | 
legataries, to other perſons; yet theyarenot 

to be prohibited to bee executores or legata- 


ries to a Soldier ( except in ſome fewecaſes'.) .._ 
1)Bar.in d. L.neque ce- 


4 Concerning Þ the ſolemnities of the Ciuill jj," infr.parcfe 
lawe, to bee obſcrued in the makinge of teſta- 
mentes : ſouldiers are clearely acquited from 

' the obſcruation thereof*: Sauing that in the 
opinion of diuers, Souldicrs when they make ,;,\& tc mind, 


_w 


their teſtamentes, ought to require the witnet- tit. 


k)L.Diumrs de teſta. ' 


\ : ES ISS 
1) Quorum opinin c9- 


ſes to be preſent*.But for as much as no ſubiect '/ <7 ops 
: . Regs : k munis ſt, vt jcfrtTul, 

of this land,is ſtrictly tyed to this obſcruation Cl:.s,totnc. 45. 
of requiring the witneſles,in the making of his 9)Supr.S j in prin. 
teſtamente®, (thole onely ſolemnities beeing © TH em 
neceſſary which be Iris gentinms”:) Theretore ,vgy 6 AY 
that opinion is notto take place here in Eng- 

land;otherwiſe this abſurdity would followe, 

that Souldiers ſhould be tyed to more ſtrickt_.... 

: of o) Vide quz ſuperius 
obſeruation,then men of greater skill; and en- g;&: funt,$.x,n.s. cum; 
toyeleſle libertic , then they of leſle deferte®. notixmarg. =, 

Con- 


T he firſt part. ; ; 
Concerning f militarie priuileges which re- 5 
| ſpecte,the forme and ſubſtaunce of the teſta- 
ment made : Firſt, whereas no other perſon, 
can dic with two teſtamentes ; yet a Souldier 
may , and both teſtamentes ſhall bee deemed 
DL.Querebatur f., 890d,according to the wil and meaning of the 
demu.celta | teſtator*. And whereasan other perſon, can 
Es nofram de 111 ie partely teſtate and partly inteſtate; (at 


reg.uur. tft. 


1)L. Miles C.deteſta. leaſt by the Ciuill lawe®) yet a Souldier may". 
wi. And therefore it a ſouldicr make his teſtament, 


$)4.L.Milcs. 


and therein appoint an executor for goods in 
one place, the next of kinne ſhall haue admini- 
{tration of goods in an other place *. But this 
hy ' _ _- priuiledgedoorhalfo belong to euery ſubiect 
(00093894 $340 of this realme*. Other priuileges there bee, 
4-$.17.8$.18, . burit were to long to repeate them all". | 
vVide(viplaceat) 0 Aﬀter we haue viewed what priuiledges doe 
Valq de ſucceſ{;reſo- | : k ©. 
luc. lb.2.$.20.vbi nu. DElong to Souldiers, it ſhall be expedient to 
nnrre piuyieg's, ſhewe what manner of Souldiers they bceto. 
cry whom theſe priuileges are graunted. Where- 
.. fore we are to vnderſtand, that there T be three 6 
ſortes of men, which be tearmed in law by the 
name of Souldiers.The firſt be zz/;tes armati.at- 
med Souldiers : (ſuch as are aboue deſcribed ) 
the ſecond be milites literary, lettered Souldi- 
ers,as Doors of the lawe: the third ſorte are 
milites celeſtes, celeſtiall or heauenly Souldiers, 
as cleargy men and diuines : for ſo thelawe 
doeth tearme them *, Concerning the firſt ſort 
f cyther they beſuch as lic ſafely in ſome caſtle 7 
or place of detence,, not beſieged by the eni- 
mie,onely in readineſle to be imployed,in caſe 
of inuaſton or rebcllion,and then they doe not 
| | cnioy 


x)Minſing.in Rub.Je 
4cK2.gul.1n tir. 
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 enioy theſe militarie priuileges”: Or elſethey 
" | —_— . ; 1 - 
beſuchasare in expedition or actuall ſeruice ?/mieinge Ravionae . 


of warres., and ſuch are priuileged*, at leaſt lires.de quibus Viglius, 
during the time of their expedition *, whe. * poſtcum Minkng. | 
O in F.lis autem.Inſtir, 


ther they be employed by landeor by water ®, qerefta.mil.& lul. 


and whether they be horſemen or fooremen ', Clar-S.reſtin.q-15..n 

Concerningthe other two ſorts of Souldicrs, ,,. "7 -oeans ary 
many are of this opinion, that they doe not Zafio in L. Miles, ff.de 
enioy the forcfaid priuiledges4, becauſe that 7<4u6-n-5.alteram e 
| | / : Decio'in Rub, ce teſta, 
they are not ſouldiers properly fo 'called, but mil.c.n.z. 


metaphorically * .Othersare of a contrary opi- )L-Pen.C.de reſts, 
n11], Mantic. de coniec, 


9 nion;athrmingTrthatthe great paines, and ſtu- ,j,* 117 ue nas. 


dious trauell of learned lawyers , ( cſpecially a)s.Sed haftenus.ln- +; 
_ doctors of lawe and ſuch like, )are no lefſe be- fr.demil.reſt.Clar, | 
S. Teſta.qu15.n.4.And, * 


_ neficiall to their countrie, then the hardy ad- Gail.q obſeruac.118. 


uenturers, of thoſe armed {ouldicrs. For that Þ)Michae!.Graff. Thee 
X {aur,com. op, $. tcſtm. 


without lawes no common wealth can be go- 7, 7.f a Lmiles. 
uemed: And in that reſpece deferue as great tdereiud.n.s.in fn. 


- » 2 F | c)Dec.in Rub.deteſta. - 
priutledges as they, MuchT more then(by all nila $Ripink. A 


19 probabilities ) are thoſe ſpiricuall fouldiers centurio.fi,ec yulg. 


worthy of all priuiledges by whoſe praiers and fub.n.:r. 
Progr S 4 F d )Sichard.in Rub. 


intcrceſſions, the wrath of God is appealed, .,,i1c6 09.121 
and victory many times obtaincd,and without Ripa.& aly in L.cen- 
whoſe miniſtery chriſtianity would quickly be *#119:nde vuig, ſub-fi 
: Land Chiao; quo1 t op. com. eſt.vt 
ruinated and IUNDUENteu®, _ _retert, Vaſq.de ſuccel. 


 Andyet doubtleſle, it is more doubtfullin cre BOINaK: A 
_ lawe, whether theſe militarie priniledges doe Ws; 1 nga ens 


appertaine to'teſtaments made by cleargy men, i)Michacl.Grafl, The- 


then if PEG z were? Th _ faur.com.op. $.teftiin. 
hen if they weremade by lan Yers The rea q-4.Alex in d.L.cep. 


lon may be, becauſe howlocner deuines be wioquictamen ats 


worthy : yet they bee otherwiſe rewarded, findamentis nitirur. 
g)Alex.ind.L.centy- 


though not in this', which reaſon notwith- 8/7 
hJRipa.ind, L. centurio,ff.de vulg ſub.n,rg. poſt Socin. Iaſon. Claud, & alios ibidemn. 
& Mathefiila.not,s1 .Grafl, Theſaur.com.op.$.cclin.q..(1) Vaſq.de ſuccefi.cre a.'$.24,n, 
32.in in, . ſtan» = 


The firſt part. 
ſtanding dooth not{o fullic fatisfie. For if doc- 

' tors and pleaders of the lawe be therefore pri- 
bo © uleged, becauſe they be compared to ſouldi- - 
- 1 nbooh #7 FR ers *; for that like valiant champions , by force. 

' tionem autem feci ns Of learning , ſtrength of witte, and mightye 
folum dedottoribus, power of eloquence,they defend their clients 
ſedde alijs ctiam cau- ' Tae ) 
flicis,proprereaquod CAU{CS, againlt the ſubrilties, and .inturics of 
licenciati ratione ex» . their aduerfaries: how much more ought our 
ercity priunegysmilt- Jeargie men diuines, our captaines in the ſpi- 
raribus fruuntur, Te- © oe: 
eRipaind,L cen- Fitttall warfare of this lite, by:meanes of whoſe 

- rurio.n18, — . ſacred miniſteric and vertue of whoſe god- 
 lye inſtruction, and might. of preaching that 
powerfull and inuincible woorde : not our 
purſcs, nor our bodies, but euen our ſoules 
are defended andin fafetie, againſt the cruell 
_ aſſaultes of that bloudy and mortall enemie 
of man kinde , ( who ſeeketh by all makci- 
ous meanes,like a roaring lion whom hce may 
deuoure) and againſt his huge hoaſt of wicked 
ſpirites,who neuer reſt day nor night, nor mi- 

.nuteofan hower , but ſtill ſtrive with might 

and maine tg ouerthrow vs, and to bring vs all 

-1} tocuerlaſting deſtruction : how much more,I 
DArg4min,adma. ' {ay,are theſe our captaines in theſe ſo terrible 

| conflicts,to be gratified and dignified, with all 

manner of military priuiledges . Wherefore if 

the matter reſt ypon the iſſue of defert & wor- 

thinefſe, without doubt of theſe three forena- 

med ſouldiers ; the diuine is not the laſt , but 

the foremoſt, Concerning the other two, (the 

lawyer I meaneand the fouldier) whether of 

_ them deſerueth better of the common wealth, 

' and whetheris to bee preferred before the 0- 

| ther 
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how many kindes of teftamentes there be. 28 
ther, is a queſtion ſo incidentto this contro- 
uerlte, and cleaueth ſo cloſe thereunto, that 
therc bee fewe writers which handle the one. 
but they alſo touch the other ®. In the determi- *- 
nation whereof, if the interpreters of the lawe wg rr pr 
: x . | ..centurto.Vaſq.de 
may be judges in their owne caule, then the Fae 0 hg NR 
ſentence muſt needes he,cedarnt arma tore”. Vdc 
Compart{ons be odious. For mine own part, 1al.inL.pen.C.de 
 ifyou will giue me leaue,I will tell you a tale p2Qi5.n 4-Angel. Are. | 
DSS ns 2, 4X in $.hn.Inſtit de mil. 
out of Zaſius*,writing vpon this Q.which ſhal- [44 atex.ind. Licen- 
beas trueasany is in Zſops fables. A certaine turion.14.& Ripa. ibi- 
. ſaith h 'no by his d demn.15.Panor.& 
\ painter(ſaith hee, ) meaning by hisarte to de- 7 __ 
| ſcribetheſtrength ofman,did painta little man qo de magiſtr.extr.o. | 
riding vpon a huge lion,as if a man were ſtron- 3-Fclj.in Rub. de ma- 


gerthenalion. Alion paſſing by, demaunded TIS 
of the painter , wherefore he made ſuch a pic- re.iud.fn.s. 

ture. Becauſe(quoth the painter ) my man 1s a- 

ble totame any lion,as eaſily as a horſe or an 

aſſe. Wellfirfaid the lion, if we could painte, 

thou ſhouldeſtſcea lion deuouring a painter. 

Eloquent menare as painters, valiant ſouldi- 

ers as lions: hither to in 1eſt : Butnowe in car- 

neſt,yet without offence. It is notthe golden 

chaine,nor the plume of fethers,nor the bigge 

lookes, nor the proud bragges , which makea p)zaſ.ind.1 miles.n.s 
right ſouldier”.Neither is itthe long gown nor 
the graue beard, nor the ſtatcly geſture which 
make a good lawyer*. The counterfeit of cither 
- deſerueth no honour : be hee ncuerſo brave, © 
neucrſo graue.Ifboth beas they ſhould, the © RY 
prxeminencein matters of warrc is the ſouldL r)zal.in d.L.centmio. 
ers; in matters of peace it is the lawycrs*. In o- 220 Alexinemd.L, 


: Ge .Gal.lib.2.pratte 
ther matters, heis the more honorable, which 7 ee? 


I 


; obſer,1! $.,n.16, 
docth : 


The of part. 


docth more honour the other. Toreturne to 
the former queſtion, whether theſe ſouldier 
like Iawyers may challenge theſe former tefta- 
mentarie priutleges : we are to diſtinguiſh be- 
twixt priuileges graunted to ſouldiers, ({o pro- 
 perly called)in reſpect of their want of skill and 
12noraunce in matters of that qualitie , (for 
ſuch doenot belong to the learned, ) and pri- 
uileges of prerogatiue or delerte. 'For theſe 
kinds of priuilcges belong alſo to doftors and 
| 44 97 FOB &* clergiemen*: butf with this reſtrition; thatas 13 
Michacl Graff.Theſau. they belong notto cuery ſouldier,but onely ro 
com.op.$.teftin.q-5. ſuchasarein aCtion:ſo they belong notto doc- 
Graf 19.5.Viglius tors vtterly non proficient,ot clarkes vnlawfullie 
ind.$5. Inſti, dereſto, 77077 reſident , but ſuch as painefully attend their 
Rs. profeſſion ,and diligently labour in their voca- 


$.6 quis vero,C.dc 
codicil.no.s. | tion *. 


&, 


- 


Of the teſtament of the fatheramongeſt 
_ his Children. 


1 Whatis4 teſtament amoneeff children. 
2 T hat teſlament is preſumed laſt which is made _in 
fauonr of children. 


3 Tftwo teſtamentes be found, ht; it doenot appeare 
which is firſt or laſt neither is good. 


4 Theteſtament made in fanour of children, is not 

ſoeaſuly renoked as an other teffament. 

5 What manner mention is to be made in the lattey 
teſtament,to take away the former made in _ 
of children. 

HG Certaine caſes wherein the teſlament made in ; ft. 


wour of children,may be taken away by the ſecond, 
without 


4 - ; , 4 a Ts 5 2 
A = el bs $3. "ict 4 8 * 
Y * bs 


how many kinds of teftaments there be. 2g 


without any mention of the former. - 
7 Whether a teſtament may bee prooued which hath 
' nowitneſſes of the making thereof. 
8 Theprinilege of proofe without witneſſes, whether. 
#t be peculiar to one kind of teftament? 


5 Heſecond kinde of priuileged teſta- 


|| ments 1s , teſtamentum inter liberos ; a 


[PE=WATY | . . gee I 0 

; =—=—=to9 ſay, wherin the father nameth his vit-vol.lib.r.tir;y,in five 
lawfull and naturall children his executors, gi- ] 

uing to them thereſidue ofthis goodes®, vnto b)L.ex hac conſultifſi- 


which kinde of teftament diuers priuileges doe m3-S.cximperfedto.C, 
_ de teſta.& ibi DD, 


2 appertaine'. The firſt priuilege 1s this , if TtWO <q, 6.0 imperfeto.& 


teſtaments bee found after the death of the te- Li Cons Hercif- 
D +. - |  cun. Mantic.de conie6 
ſtator,of diuers tenores, and it dooth notap- "11.6 tr, 


peare which of them is the latter teſtament, in PT 
this doubte that teſtament is preſumed the lat- Th: 
ter, and ſo ſhalbpreuaile, which is made in fa- TY 


3 uour of the children *. Whereas iff neither be ) Bar.in L.j.S.j.de 
on,poll.ſecudii tab, 


in fauour of the children, nor otherwiſe priui- #clar.s ieſtm.q. 100. 
_ leged,neither teſtamentſhall preuaile,but both . | 
| ae og # e)L.tin.de hzred.Inſti, 
are voyd, the one deſtroymg the-other*: Vn- 7ius noftrum:de reg. 
lefle the teſtaments be made by a ſouldicr, for iur.& Cagnol.ibidem. 


then it ſeemeth that both teſtaments ſhall pre- * *321d-% CaſtrinL, 
| cum qui.de acquir, 


uatle, becauſe hee may., (it he will ) die with ber. 


two teſtamentesf. t ) L.quercbatur de 
reita mil. FBar.in d. L, 


+ Anotherpriuilege is this, the f teſtament ;,<: 4. p0p.po@lte- 
made in fauour of children , is not ſo eaſily re- cundum. tab. 
uoked as other teſtaments arc®, for whereas in $/3th.hocinrerhbes 

| = eps .__ ros,.C.dercſta.& gloſl, 

dther teſtaments, the former is rewoked or in- ;vigem, 


PE fringed 


| T he firſt part. 
h'$ poſteriore.Inſtir. fringed bythe latter, and that zþſo zure* ; with- 
quivus mod.tetta.ioar. urany expreſſe reuocation of the former, and 
without any kinde of mencion of the former 
teſtament either generall or ſpeciall' ( certaine 
cauſes excepted). YetT by the ciuill lawe,if the 5 
\ father haue once made a teſtament, wherein 
he hath preferred his children as before, the 
ſame is notrenoked by a latter teſtament,wher- 
in ſtraunger are preferred(whether the former 
be a written teſtament or nuncupatiue,)vnleſle 
BP 1nthelatterteſtament there be {peciall menci-_ 
£)d.Auruhocintert- gn ofthe former*, ſo f thatit is not ſufficient 
eros. Alex,laſ. Sichar, | p | 8G: 
ibidem.quorum opinio for the teſtator,to make generall mention , ſay- 
7 coor eu - ing,l make this my laſt will, notwithſtanding a- 
Thefaur.com.op$, te. DIE former teſtament, but he muſt make ſpect- 
ftm.q.86.n.rr, — allmention,as notwithſtanding any tormer te- 
1)Mantic.de conic. ſftament made amongeſt my children ', orvn- 


vl. yol lib.6, cit, 2.n.19. . 
& Sichard.in d.Awurh,  lefle the ſecond teſtament be made ad pias cau- 


CH | 
}Inf.part.7.E,14. 


| Hocintr, {45": Orelſeſomegreat diſpleaſure, or enmity 
£3 tb have happened, betwixt the father -and the 
n)Graff. Thefaur.com. Children,” or ſome like cauſe haue come to 
op.S.ceſtm.,q.8*, n. 11. paſſe, whereby it may.appearec thatthe father 


| 0 ATM did repenthim of the making of his ſaid will. 


An other priuiledge graunted by the ciuill 
law, to fathers teſtaments amongſt his chil- 
dren is this,that the f ſame may take effect,albe- 
it therebe nowitneſles to prooue the ſame; as 
when thereisa teſtament found in ſome chiſt, 
or like place, written or ſubſcribed with the te- 

> )Bald.Paul.decafir, {fators hand, or by him procured to be written 

&laſin Aurthqued Þ by ſomeother*, Howbcit I doo ſuppoſe that 
ine C.dereſta, by t the generall cuſtome of this realme of g 
FT 4 England,theſe two priuileges be not proper or | 

| peculier 


*. 


| how many kindes of teſtaments there be. 30 

peculier to fathers teſtaments alone , but that 

the ſameare common toal other Engliſh mens 

teſtaments, and 'namely the latter priuilege: 

when it dooth appeare vndoubtedly, to bee 

written or ſubſcribed with the teſtators owne 

hand,or is prooued that the teſtator cauſed the 

ſame to bee written by another. Howe this 

proofe is to be made,that the teſtament is writ- 

ten or ſubſcribed with the teſtators own hand, 

is declared in another place 1. : q)lofr.part.4.S. xxv- | 

Other priuileges there be,wherby theſe kinds 
of teſtamentes are free, from ſundry obſerua- 

tions and ſolemnities, wherewith other teſta- 

mentes are charged . But becauſe they are al- 

{ſo common toall our teſtaments here in Eng- 
*Jand;zit were improper to repeate them in this 

place vnder the title of priuileges. 


Ofa teſtament a4 pras cauſas. 


1 CA teſtament ad pias caulas may be ſo tearmed 
either in reſpedt of perſons or places. 

2 A teſtanient ad pias cauſas may bee made by 

ſtraung and vnaccuftomed notes. 

3 4 teſlament ad pias cauſas being found cancelled, 
is not preſumed to bee aduiſedly cancelled by the 
teſtator. SE | 

4 1na teſtament ad pias cauſas whether the condi- 
tron ought to be obſerued ira 

5 Ateſtament ad pias cauſas is not voyde by reaſon 
of vncertaintye. | | 

| F 2 1 hether 


_*an.,& im lib.s.tit.3, 


_ Thefirſt part. | 
6 Whether all priuileges which belong to a mil;tarye 
teſtament,or to a teſtament amongſt the teſtators 
children,doe alſo belong to a teſtament ad. ptas 
cauſas? 
7 What if there appeare twoprinileged teitaments, 
and it doeth not appeare which is later whether 


 ſhalbe proares. 


$-xv) 


2 Hethird kind of ofiviteged teſta. 
a)Mantic.de conic, [2 Ex |ments,is thar teſtament ad pias cau- 
wicyol.lib,r.tt,7.in Sh el as*: Which' is ſo-tearmed + not 
> GO 1 onely in reſpecte of perſons , (as 
when the teſtator_ willeth his 
$869 to bediſtributed to younge Orphanes, 
widdowes,ſtraungers,priſoners,lame, and dil- 
eaſcd perſons , ſo that they be poore and nee- 
DLindw. inc. iraquo- C1C,{UCh as thelaw tearmeth myſerable perſons:) 
zundam verb. pias  butalſo in reſpect of places': as when the ſame 
9 corey 62.9.3 islefteto hoſpitalles,to churches , to repairing 
Cant,&lariflim? 1i- . of high waies,bridges,walles ofa towne or ci- 
raquel.cract.depriul- tje when the ſame bee decaied, and ſtand in 
leg.pir cauſz.in pix- 
 Eainla, neede to' be repaired®, and ſucha teſtament 


e)Tiraquel.ind.cratt. hath very many pri uileges 
wt 7 91S cute, Onepriuilege is,that frhiskind of teſtament 
quarum ramen longe May be Written with ſtraung & vnaccuſtomed 


maxima pars cowpe- Characters,or notes; asin ſteed of A.the firſt fi- 


tir fingulis Aoglorum 
reftamotis,ctian6non QUIC 1-in ſteed of B. the ſecond heure 2.in ſteed” - 


| farcondira adpias of C. the third figure 3. or with ſome other 
caufas. more ſtraung deuiſed letters. Yetneuertheleſſe- 


the. 


how many hindsofteſtamentes there be. 71 
the ſame is as effectuall as if it hadde beene 
writtenafter the vſuall and accuſtomed man- | 
ner, Weng conic, 
3 An other priuilege is this, thatif the te- Tiraquel.ie priviles. 
ſtament ad pias fore found cancelled and it piz cauſz.c.12.yide 
isnot known, whether the teſtator did willing- !**P3"4:S 25- 
lic and wittingly cancell the ſame;the lay doth ne WM 
reſume it to bee cancelled vnadutſedly”, and Bp yo wan dba 64 
{o itis in effe&,as if it had not beene cancelled ucra.cenfil. 128. 1':ns 
at all, whereas in other teſtaments, the contra- *<-<< comett. it, vol. 
ED 6 . y 4D.12.tit.1.n.32, 
ricis preſumed : that is , that the teſtator did : 
wittingly and willingly , cancel] the ſame*: *, he cog ns. 
whereby they are made voyd, as afterwarde.;c&,yjyollib.ts, tice, 
is declared *®,  NUm.30, Oo : 
An other priuilege is, that for the obtaj- 8/7P3rt7: 
ning of any thinge lefte condicionallie ad pras 
$canſas, it f is ſufficient the condition bee ac- 
 compliſhed by other meanes, then according 
to the preciſe forme of the condition®:Wher- p1Ti-aquel.de priai- 
as in other teſtamentes or Jegacies, it is not leg: pix caulz, c,83, 
ſufficicnt,vnleſſe the condition bee preciſelye _ | 
obſerucd:. DL, Mevivs.F. qui ha 
5 An otherprinilegcis,that the f teſtament a/ CE hn 
pias cauſas is not voydin reſpect of vncertain- : 
tie, (as other tcſtamentes are:) and therefurec 
2» it rhe teſtator ſay, Imake the pooremy cxccn- 
»» tors, or I will that my goodes be Giftribured +- 
»» mongeſt the poore: ſuch manner of appoin- 
ting Executors or legacies 15 not voyd*. kJDar.&Taf.in L.j ©. - 
6 Generallie I ſuppoſe , that } whatſoeuer 4,709: ery. 
privilege dooth belong, eytherto @ Militaric fur qu. 
teſtament, or toa teſtament made; by the fa- 
+ 00. tct 


G.36, 


ly t)Mantic. de coniect, 


T he firſt parte. 
Nrure ciuilinonvalet ther amongeſt his children, in reſpette of the 


rein ad pias cauſas, 
ie Glenn itiba® ſolemnitics to bee obſerucd j in the making of 


conditum,tecusiure teſtamentes !, or the ſubſtance of teſtaments m, 
commodo adPeniT that the ſame doc allo appertaine to a reſta- 


ſolennicas turis g2att- 


un.&hzcelt comm MCNt ad pas canſas, ſauing in ſome caſes,and 
nis 9pm, Grail, Thz- namely,where the pripileges of both the for- 


2:1r,com:o07.S.tc{tin, 
* 5 pap ha bo .”, mer kindes of priuileges be contrarie, as where 


| 3-vndenon requiritur, FO teſtamentes beeextant , aadirdooth not 
IIEer une rogag en appeare which 1s former or latter. In which 


contection2t in ad 
pias eaſasychaver | Calc it ſeemeth, that if theybce militarte teſta- 


com:nunts opinio. | mentcs, that thes they are both good,othcr- 


-{ Gs . ar. . 
4 00975 whe in wiſe they are both voide": But it the one of 


extr.n.4.Tiraquel.de | them be ad pias cauſas , then that is preſumed 
EE ples, ig On Y ©3 laſtand fo auaileable, the other not being pri- 
| : m) c. cum tib1derteſta, uilegcd®. 


extr. Quid autem re- Butt what if both eflamaindes bee priuile- 7 


{peu pecionz teſtan- 
us?Dicyvrper lu-Clar, © gcd,the one being 7zter iberos,the other ad pras 


$.reſtin.q. 5. caſas , and irdooth not appeare , which is for- 
n Supr.$.14 .  mcror latter; which ſhall preuailc? Iſuppole 


4 o)lal.&Sichard,in L, 
- &.diedic.D.Adci. that which 1 Gy mnter lberos? , tor the childien 


m——_— c AIC to-ſucceede 1n caſe both the willes were 
p) Mantic.de coniect, ; q 
vol lb.6tic 30.39, YALE and ſo haucadouble helpe,the one of 


 q)BarinL,j.S. d:bon, the eeſtament, the other of proutſton of law*. 
_ / = FP oy” And it were harde to take the teſtators goodes 
r)Lvirum.S.v! de from his children , vnleſle it did plainelye ap- 
minor.Alcur deprz- pearethatthe other were the Jatter', How bee 
Oo « Fi zoning: it, it ſeemeth that if the teſtament were not in 
caqueſinquit)yult ex- fauour of his children, bur of ſome other of 
| "Ix 5p ku, rode His kinne; that then the teſtament 4d pias cau- 
acere cccletiam alium 
patronum querata 45, WEre to| bee preferred ; vnleſſe they did 
Auguitina c.vit,1 7.0.4 Droouc the teſtament made in thcir fauour to 


vic, vol libs 6k! b.? .N.43, be the latter” - 


of 


how many kindes of teſlamentes &&c. 32 
Ofteſtamentes vnpriuileged, 
I Fupriuileged teſlaments what they are. 


d.xVij. 


. FTE, = Npriuileged reſtamentes are they, 
Taxi which hauc notany freedome orbe- | 
y nefite contrarie tro the common 
E352 coutſe of ordinarie lawe,butareticd 
to ſuch oblcruations as thelaw requireth, and 
hath appointed regularly for all teſtaments. Of 
which tormes wee ſhall diſcourſe heercatter ; 


when oportunitic ſhall ſruc, 
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THE : SECOND PART 


OF THIS TESTAMEN- 
TARIE TREATISE: 


WHEREIN IS DECLARED 
what perſons may make a Teſtament,and who 
may notlo doc., 


The Paragraphs,or cad of the 
Tecond parte..: 


9 &) Hether eutry perſon may make 
[< a teſtament S I. 
D/fe > Of Chilarcn 
\ f madfolkes and Unc 


2 \ of ldiots and ! fooles 6.4 : | 
=> Y Of olac men 
is drunk 
dy Mme and villaines 

| Of Captines and priſoners 

| Of awoman couert 

| Of thoſe which be deafe and dumbe 
Of him that is blinds 

| Offratitours 
Of Felons 

\ Of Heretikes 


Ofan Apoſtata 


["O manife Y wſurers | 


Of inceituous perſons 

Of Sodomites 

Of alibeller 

Of him that killeth himſelfe 
Of him that is outlawed 

Of an excommunicate perſon 22. 
Of prodicall perſons "10.24. 
of him that hath ſwor 3eno' to ly a teſtament 


of him that is at the very point of | death 


of eccleſ1aſticall perſons 
Of Kinges 


- > A1 
% f AC f- 
—_—— i PO! 7 77 


ER EVERIE 


oY 


PERSON MAY MAKE A 
TESTAMENT. 


TT heſecond part. 


x Eerie perſon may make a Teſtament which is not 
forbidden. 

2 Diners perſons forbidden to make their teflaments: 

3 Some forbidden for want of diſcretion. 

4 Some forbidden for want of freedome. 

5 Some forbidden for want-of their principall ſences. 

6 Some forbidden by reaſon of ſome hainons crime. 


IC. SIN theſecond part of 
: Prot © VU this Teſtamentarie 
9Y WONT treatiſe,ſhalbe decla- 
; 2 jired ( God willing ) 
what perſon maye 
2 [makea teſtament , & 
who may not ſo do. 
Wherein it maye 
X joe ſet downe for a 
rule,thatT eyery per- 
{on 


= T he ſccond part. 
a)!aftir.Quibusnon ſon(both man and woman, Chriſtian & Tewe,. 


44 caps 5: \rrpeng ſound or ſicke;and gencrally of what ſtate- or | 
IN Prin. 0 S192. a . © hag | | 
*<rode Pretis dein- CONdition ſo cucr he;or ſhe be ) hath full pow- 


| 
i} { 3. : £ : . ws 
, | rer. yIt.yol.lib.z. inter. ef and liberty to make 4 teſtament Or Jaſt will ef 


4: 


ut 4 


{4 
$ 


” 
7 
' 
: 
| 


Ae 


x.ſol.4.Vaſq.de ſuccell, dt. 4 ws | 
progret[lib.1. $ j. Mi- and may therein dilpolc of his goods and cat- 


chael Graff Thelaur, 'telles®,fauing ſuch perſons onely as be prohibi- 
+ toes 1% hain ted by lay or by cuſtome*. h 

miſſam eſt tcſta:1 ciſ- Therefore it we thall diligentlye examine, 
dem,& codicillarizz yyhatperſons are forbidden by lawe or by cul- 
4.7 aP 2 IEA tome, it will caſely appcare who they are that 
n.s/Michael.Grafl, C41 make a teſtament, or diſpoſe of their goods 


; Taclaur.com.0p.5- | ang cattclles. And albeit] many perſons are ? 
| Codicil.n.2. . | | 
| c)Eft enim cditumde forbiddenby lawe,or cuſtome to make teſta- 


|. reſtamEcis phuvicorid -mentes*, yet they arc reduced of ſome vnto 


1 ſonar F | | > 
| Sfn$jtatic Qu. FOWCr Or hue fortes ©, Amongeſtthe firſt T are 3 
bus non eſt permulum Comprehended ſuch as wart diſcretion or indge- 


reſta.tac.Grall. Th2- - j1ent,as children ©,madde folkes*, and idiots®, 
faur.com.op. teltin q. NF | ; 
ply towhom alſo I may ioyne thoſe perſons who 


mes Budo iESi bc ſo very oldc, that they become childiſhe a- 
quzramus f1.dc teita, Es S OS ES Os 

Findo.in ccum viris $2100 2,and him thar is drunke*. 

de reſta.lib.3.prouinci- Amongeſt the ſecondT fort are comprehen- 4 


al conſtir,Cant. ded ſuch as lacke freedome,ey full liberty,as bond- 


e)Infr.cad.part.$.2. | bf 4 
- =" 20x97} M1 7IY flaue, {laucs,and villeines*, vato whome may 


. g)Infr.cad.part.$.4. beadded captiues and priſoners', and women 
h)Intr.ead.part.S.c, conert* | | | * 
: )Infr.cad.part.$.6, "1-7 | : = 
L)In7.cad.parr.s 7. In the third ſort are contained ſuch as /acke $ 


W , 


'P, 24785 & bhp ſome of their prencipall ſenſes, namely ſuch as bee 
T7 }INIT.CI2M.PAaItLY 9. ” , BER wt . T 
+090 þ. Wh $.:10. QGombcand dcate®,and bliade”®. 


o)Iafr.cad.part.$.11. = Among the fourth ſorte f areplaced ſuch as, 0 
od 4 ig iz, for ſome heraozs crime ,aredepriucd of abilitie, 
r )Intr.ead.part $.14, Of making of teftaments, as traitors*, felons ?, 


3) Mtr.cadpatS.15- heretikes, ,apoltatacs*, many others*, 
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part.$Z.1C,1 #1 8,19.20 | | And 
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who may make a teflament or not. .3$©O 


 Andlaſtof all,others t for other cauſes here- v)Inir.cad.parr $$. 23. 
7 24.cum ſequentibus, 


after ſpecified”. ; : vide Io. ab Imol. inc. 
qua ingredietid?, de te- 


ſtaqner vbi hzc ſunt carmina: Tefarinequeunt inipubesgreligioſus, Filius in ſacris, mor” 
damnatus,C obſes,  Crinune damnatus,cum vinto ſurdus,@ ille, Qs mateſiatem teſur, ſit cacus & * 


pe 
Of Children. 


1 Mt what agea teſlament may be made of Zander. 
2 At what age a teſtament may be made of goods. = 
3 Whatifthe minor be doli capax, or 4 JF water,or 
the teſtament be ad pias caulas. 
4 What if the teſlament be made with the audtiritic 
of the tutor. 
5 What if the teſlator doe line ontill he come to FE 
full age. 
6 Abi" wala I4. Jeeres , 4woman after 12 . maie 
make a teſtament of their goods. 
7 LVhat if the laſt day of the yeere ve not finiſhed. 
8 VV hat if the teſkament made during minority,bee 
approoued bythe "ow after he be offull yeeres.. 


d.11. 


ol F we wil vnderftand when achild 
Sz) may make his teſtament, we muſt 
FE diſtinguith whether thereſtament 
Ris; be of Tendes, or of goods. 
; y If ofldndex-tifh 1s prouided by 
the ſtatutes of this realme, that willes or teſta- 
- mentes made of any mannours, landes., tene- 
mentes,or other hereditaments, by any. perl on 
within the age of 21.yeexes, ſhall not bee taken 
to 


-* a)Star.H.8, an.3 34-5, 


b)DoR.& Stud.lib.j. 
C.21.tb.12 c.23, 


c)L.qua xtate.ff.de 

teſta, S. prxterea.Inſtir. 
quibus non ett permil- 
ſum.teſta.fac.Lihi fra- 
ter. C,qu teſta, fac.pol, 


4)DD. ind. E qua xta- 
re,quorum opinio C0- 
mun1s e!t,vt atunt 
Grall, Theſaur,com. 
op-$.teſtm.q. 20.8 Vi 
wus eod.lib.verb.pu- 
pilus.n.7. 
e)L.,vir.C.de reſts. mil, 
Grafſ.& Viuus. vbi ſu- 
- Pra.referentes hanc 
 op.efle com. 


f 


| f\laſin # frater qui 


telta.fac.poll. C,atque | 
hrc opinio communi 
calculo comprobarur. 


- lul.Clar.$,teſtm.q. 5.8 


Grafl.S.retrn qQI7. 
. g)laſcin d.L.ft frater.C. 


._ quireſta.fac. poll. 


hYS.pr.ctcrea, Int 

._ quibus non cft permiſ. 
- reſta facelift fliul fa- 
\miltas tf. quiteſta, fac. 


E1 Poll. 


Y oO. OO REI " Ts” = AE "as, - 
Ge ae : A 


T rhe ſecond part. 

tobe good or eftectuall inlaw*, for vntill that 
time,by the common laws of this realme ad 
beaccompted infantes®. = 

Iff ofgoodes we muſt Jifirieuidharberber ; 2 
te child bee man or woman. A boye cannot 
make his teſtament betore hee haue accompli- 
ſhed the age of 14.yecres, nora wench before 
ſhe haue accompliſhed theageof 12.yeeres.In 
ſo much that} if before thele foreſaide yeercs 3 
they were of that ripeneſſe of witte,, that they 
were dolj capaces,capable of deccite, or able to 
_ diſcerne betwixt good and euill, and betwixte 
rructh and falſchood ,yetcould they notmake 
any teſtament,nor diſpoſe of their goods*: or 
it the boy were of that ſtrength,tnat he were a 
{ouldiour,notwithſtanding thoſe great priuile- 
'ges which doebelong to ſouldiours in making 
of theirteſtamentes : yet could not hee make 
his teſtament betore he had accompliſhed his | 
age of 14.yeres *. Neither can a boy before hee 
haue accompliſhed 14. yeeres of age., nor a 
wench before ſhe haue accompliſhed 12. make 
ateſtament adpias cauſas*: Neither is the teſta- 4 
ment good, madeby the boy or wench before 
the ſaid ages , although the ſame ſhould bee 
made by the aucoritye or conſent of the tu- 
tor*: neither dooth f the teſtament become 
200d, being madeinthcir minorities reſpec- 
rively aforeſaid, albeit they ſhould afterwardes, 
. attaine. to their ſeuerall ages, wherein they 
might make their teſtaments®. 

Howbeit+ a boy after the age of 14. yeeres, 6 


anda wench after the age of 12. yeeres , mate 


make 


who may make 4 teſtament or not. 36 j)4.L.quagrtate ffde 
make a teſtament and diſpoſe of their goodes teſta.Perkins.tir.de- 
and cattelles\, and thatnotonely without the *<-t0:97.quamuis 
- ng : ; imprefli. fit victoſa.vz, 
auctoritie or conſent of their curator or fSar- licera(x)omiſsa,nam 
den*,butalſo without the auctoritie and con- lc 1 
6  qy *» T6 101 IT X11lls 
ſent of the father,if he haue any goodes of his Jn © EY 
owne'. Oriffheor ſhe have attained to the k) laſiinL.fi frater. 


EP AMES | 1 Qui teſta.fac.poſ].C. 
laſt day of 14.0r 12.yeres, the teſtamentby him | ernges, 


or her,in the very laſt day of their ſeucrall ages. quod iuie ciuti flu 


_ aforclaid isas goodand Jawfull , as if the ſame famibas reftarineque- 
g d , | ] d h . d m Lik Tit f if at ob 1am parriam, 
ay werealready then o__ . Likewiſe? if cv; cubilamms: porefin. 
atter they haue accompliſhed theſe yeres of 14. em. Ar ver6 in Anglia 
+ ccilat perampla nXc 
or 12.he orſhedoo expreſlieapprooue the te- ot ogati- 
ſtament made in their minoritie, the ſame by ya.rrac.de repub.Ang]. 


this new will, and declaration is made ftronge 1b3.c-7. &hc ceflante | 


n cauſa,ceſlar cfteus. 
and cffectuall”, _ m)d.L.qua zrate.& 


* 1b1 Bar, 


| Let n) Paul.de caſt.& alij 
Of madde folkes and lunaricke .  inL-6fraterquiteſts. 


_ per ſons. fac.poll.C, 


1 Maddeand Lunaticke perſons cannot make 4 te- 
[tament,and what is the reaſon. 
2 Whether the teſlament maac in the time of furour 
be good when the teſtator is come to himſelfe. 
3 A teſlament may be made by a Lunaticke perſon, 
betwixt his ſittes. 
4 Enery one is preſumed to be of perfect minde and 
 memorie,vntill the contrary be prooned. 6 
. 5 Hethat obiefteth inſanitie of minde muſt praoue 
the ſame. 
6 Whether it be ſufficient to prooue that the teſtator 
was madae before the making of the will. 0, 
7 Whether he that is once madde bee preſumed ſo to 
continue. 2X 


8 Inſanity 


o 
F ” 
le * > 84 Th RV I 


rome rye 


a” 


 a)$.Przterea.Inftir. 
”m noneſt permiſ= 
L 


im.;L.furioſum. C. qui 
teſta.fac.pofſ.L.nec 


codicillos C. de codi- 
cillis, 


- b)Bar.in L.j.C.de ſa- 


croſanc.eccle.n.16. 


- Dec.ind.L.furioſt.& 


The ſecond art. 

$ $ Inſanity of minde hard to be prooued. 

9 Witneſſes muſt yeelde a reaſgy if they will proone 4 
man to be made. 

10 cArenmentes of madnes. 

11 Whether a generall reaſon ſuffice to proone inſa- | 
 pitie of minae. 

12 Whether madnes may be prooued by ſinguler wit- 
neſſes. 

I3 /g witneſſes arc to be preferred, which depoſe 
that the teſtator was of ſound minde, 

14 What if the teſtament be made by a lunatike per- 
| ſon, and the time of the making vnknowen, whe. 
ther is the teſtament good or ng? | 

15 What if it cannot be prooucd that the teſtator had 
quiet intermiſſions. 

16 What if there be a mixture of wiſe —_ and j0- 
liſh in the reſtament. 


Sh. | 
Adfolkes t and Lunatickeperſons, 
82 during the time of their turor or. 
|1nſanitie of minde , cannot make 
>P%a teſtament, nor diſpoſe anie 


D thing by will No not ad pias Catt= 


_ s ihe tf reaſon 15 moſt forcible, becauſe they 2 


knowe not what they do*: for in making of te- 


ſtaments,the integrity or perfitnes of minde 8 


hzc opinio comuniter NOT health of the body is requiſite *, and there 


eſt recepta. ul. Clar, yy 


S.reſtn.q.5.Grafl.$, 
ant .q.17. 


Srall.d.$.reſtin,q: 


ir in prin, 


poaroſe that common clauſe,vſed! in cuery te- 


fam ent almoſt, ſick in body, but of perfit minde & 
memory*.Andfof ſtrong is this impediment of z 


'd)L.ſenwum. C.qui teſta.fac.pofl. (ec) Minſing. iN d. S.prxterea-Inſtic.quibus non cſtper- 
mill, quztamcn clauſula non ett adco necefſariajy t ſemper obſeruetur, 


In-” 


who may make 4 teſlament by #08. 37 
inſanitie of minde.that if the teſtator make his 
teſtament after this furor haue ouer taken him, 
and whiles as yet itdoeth poſlefle his minde, 
albeitthe furo-afterwardcs departing or cea- 
ſ1ng,the teſtator recoucr his former vnderſtan- 
ding: yet dooth not the teſtament made qdu- 
ring his former fit, recoucranyforce or ſtrength | 
thereby*. How be it f iftheſe madde or luna- f)d-L#uroſum.C.qui 
+ k lc h c| ] . Tee ecſta.fac.poſl.d.S.pra- 
tike perſons haue clcere or calme intermiſlt- ,c,ca qogir.quib” non 
ons,then during the time of ſuch their quiet- ctpermiſſum,&c. 
neflc and freedome of minde, they may make 
their teſtamentes, appointing cxecutors , and 
diſpoling of their goodes at their pleaſures *. 4 1. frioum. 84.8; 
So that ncither the furor going before,nor fol- proven DD. ibid, 
lowing the making of the teſtament, doth hin- gy Fes ey 
der the ſame teſtament begunne and finiſhed los.C.de codicil.Alciat 
in the mcane time *. in wi. _ 
| : LE  TCEUIAL PIEIUMP. 79, 

And here note, thatT euery perſon is preſu- Bar apy nes 
med to be of perfite minde and mcmorie , vn- citlos. Minſmg.ind.s. 
lefle the contrary be prooucd'. And therefore P=tcreaMantic.de 
hs conica.vit.yol.hb.z, 
if any perſon goe about to impugne or ouct- cir.s. 
throwe the teſtament by reaſon of inſanitic of 1-4 _— $.idE 
minde,or want of memorie, hee muſt prooue ,,\yar.gc ſucceſſ. pro- 
thatimpediment*. It it bee asked whercfore greſ.lib.r. $.j. vbicons 


; | - I tra Socin,% Boer. ſen- 
then is that viuall clauſe ( of perfit minde and icnteds wedallobinn 


memorie) fo ducke obſcrued in cuery. teſta- mentis ſanitatem re- 


ment, it he that doth preferre the will bee not »<tur eandemprobare, 
h d with the vroofe th C1 be non dubitat hanc opi- 
C argc i W! t IC PrOO C creo . may an- nionem indignam taſle 


{wered,that that which is notorious is to be al- tis viris affirmare. Ego 


A : . _ vero ſenrentiz Vaſquiz 
ledged not prooucd': Ando this beeing ac- [Fr mnt 


| compted notorious; ( becauſe where the con- teftarorem ance ſuiſſe 

. trarieappeareth not,the lawe preſumeth it ) it papa —— 
| } C,con ' 

 necde not beprooued”: and therefore I ſup- gh umum. =» 


” pole, 


wt SD wg tA. a+ 


Ava. IG anos 


dl 


& The ſecond part. 
poſe,that clauſe to be more vſuall then neceſla- 
| . . rie,and yetnot hurtfull". 
n)Immoprodeſt huiuſ. Tits : : 
modiclauſula,quoad SECINg then he whole intent1s grounded vpon 


{| > probationis adminicu- the madnefle & lunacic mult prooue the ſame, 


] Notario ſcripta. - : | | F 
Manic d- cone it ſhallnotbeamiſle,to ſerdown ſome obſerua- 


vol.lib.z cit.5.in fin. t1ONS CONCErning the manner of proofe therot. 


o/Glofl.in chn.delue- Firſt therforeit may be deliucred forarule, 
cel.ab inteſtar;extr. 


Lanfranc. inc.quonis That f 1t is ſufficient for the partie which plea- 
ba -4xE deth the inſanitic of the teitators minde , to 

verb tcſun. .&cſt- 4 
po > c prooue that the teſtator was beſides him clte, 


communis opinio,per- ' | | 
prepoſinc.dile&tus. before the making of the teſtament, although 
07 78a rays -,.:.2 Nedoo not prooucghe teſtators madneſlc, at 
elevol.hib,2.tit.5.Dec. ME VEry time of the making of the teſtament”, 


+= 154 26" the reaſon is: Itbeing t prooucd that the teſta- 
CIta, ac.,po : % 3-36 ; 
q)AldarActprofamp, (Or WAS ONCC mad, the lawe preſumeth him to 


reg.2.preſump.8. Continue ſtill in that caſe,vnlefle the contrarie 


r)c.ſemelmalus.de He prooued*. For like as the lawe preſumeth 
reg.tur,6, . | | | 


s)Panor.lo.And.& By. CUCIY man to be an honeſt man , Vnlefle the 
rr.inc.cum diletus de contraric be prooued?, and beeing proouecd, 


{uccef}.ab inteſtar. ext. Xp : Nyc hytnps. Ego 
quorum op.com.eſſe then he which 1s cuill to be euill ſti} : So con- 


mulris reſtimonijs pro- CErning furor ; the lawe preſumeth cuery man 


"bar, Maſcard. de pv4c. rg hane the vie of reaſon and vnderſtanding 


yerb.furioſum.concl. FT : 
825.15, vnleſle the contrarie be prooucd, which being 


1)Bar.inL.z.debon. prooued accordingly, then hee 1s preſumed in 


Linfan.&furioſ.de- . Lat £4 
B97 ng 11-2 OG oF law to continue ſtill void of the vie of reaſon & 


vicvol.lib.zcit.<.n.7, Vnderſtanding *, vnleſle the tcſtator were be- 


rerb.ſed tamen. ſides him ſelfe but for a ſhort time,and in ſome. 
v)Are.in L.2,tf.de te- 


ſta.Couar.intea&. de. PECUliar ations,and not continually fora long 


pol. &miion.2.parte. ſpace,as for a moneth or more *, or vnleſle the 


C.2.n.6, Mitic, vbi (tip. - | ; OE . 
"6g Pry teſtator fell into ſome frenzic vpon ſome acci 


x)Bald.& alijinT..fu- dentall cauſe,which cauſe is afterwardes taken ' 
50 166g "2c: away ”,orvnleſſe it bealong time ſince the te- 

© l o1 6%q 414i. : o > ' 8. 
bo ſtator was aſſaulted with the maladie*, forin 
_ theſe 


8 


IO 


neſſes to yeclde, although they be not interro- 


8 CAMS. 7- J S HED n F 1 4 _ 
Y oj _—_ cc. - L ES TS. en '- T "ey 0 - "bt 
y » 6; 
V 


who may make 4 teſtament or not. 38 
theſe caſes the teſtator is not preſumed to con- | 
tinue in his former turor orfrenſic”. 7)Pauldecafir. in 6k, 
. NE! - + | turtoſum. & Mal- 
An other obſeruation is this, T that it 83 06 probac.yerb, 
hard and difficulte point, to proouca man not turvius.concl.82y, 


. | 7 )Bald.in d.L.turio- 
to haue the vic or vnderſtanding of reaſon;and EC rats 


g therefore it is not ſufficient for the witnefles probac.yerb.furioſus. 


to depoſe that the teſtator was madde , or be- PD x 
. . re . HA a 0, dec. 4s 
!ides his wittes,vnleſle they render or yeelde a {om poer.beall 


ſnficient reaſon *, to proue this their depoſitis , 23-Mantic,de comet, 
as that they did {ce him to doo ſuch things or Res anne pong 
heard ſpeake ſuch wordes,as a man hauing wit MiuGng.in $.przrerea 
or rcaſon, would not haue doone or ſpoken *: }tir.qubus nonelt 


= gi ge _ Permifſum,&c. 
namely, Þ they did ſce him throwe ſtones a D)Bald.in L.. Diuus.ff. 


eainſt the windowes ®,er did ſee him vſually to « ofi-.prafig.g1dM. & 


ſpit in mens faccs*, or bcing asked a queſtion 2Þ.inL.geumdors. 
he did ſe hi hife lik o l 1 + lvke $. {in autemgSol. mat?- 24 
r CY l CC um L C l CAag00 C Or al Cc ) C Adhibe micam fſalis, vt 
a dogge"; or play (ach other parts as madfolks per Mantic. d.tit.5.n. | 


vie to doo. This or the like reaſon ( whereby 5p ogy” ped 


the tudge'may be induced to eſteeme the teſta- 4 Mantic, d. rit.5.n.r2. 
tornot tobe ſound of minde,) oughtthe wit- Malcard.deprobac, ** 

concl.$826.n.29, | 
JUSU d)Maſcard.d.concl, 
gated of the cauſe of their knowledge®. And 8:8.n.28.Mantic.ybi 


II ſome there be which holde this for a ſuffici- PS Corne.conſ.zrg. 


22 


; MEET , c)Paul.de caſtr, ind.L. 
ent reaſon in this caſe, if the witneſſes doo ſay, firofum.C.quiteſta. 


Iknowe he was mad, for I did ſee him mad,al- ca vbi 

L . 4 = L UDP, ocr QCC! -23.N, 
though he.doo not expreſſeanie particular aCt , \1ycurqdeprobac.- 
whereby ſu&h madnefſe may be collected*. Fur- conc! 827.0.4. 


12 thermore this furor or madnes , may be pro- {/<,inEvie.s.virft | 


; : ; . ce vcerb.ob.Bocr, deci 
ued by ſtnguler witneſle*®; ſo that the witneſles 24.2 14.460 dan 3. 


bee not ſingular in time(for if one witneſfle de- m_ gc om 
poſe, of the madnes ofthe teſtatopat onetime, 7c mean £5. 
and an other witnefſe of his madneſle at an o- ci 2.n.43.poſt Alex. 


ther time , this dooth not ſufficientlye prooue 7 3{PccSalivs bi 
EC > | that BOININALOS, 


bun ” xd ee faith hd 7" »4 . 
s EE bf. 2 Es A Wax £ $ 
x; | wo 
t; ; . 


% 


CN |t-  Theſecondpart. EY 
h)Quod procedir,bue that the teſtator was. mad*® : - ) But when the 
agupe cs ray 3 oi witneſſes agreeing intime,one depoſcth ofone 
, genere. vbi rempuseſt madde pranke , an other witnefle of an other 
deſubſtantia atus.  1addeacte at the ſame time, theſe prooue that 
Ruin,conlil.c7,vol.1. = | E 
Maſcard de probac, the teſtator was then madde, though they doo 
concl.827.n9,  notboth depoſe of one and the ſame madde 
pa agg kun. act. It ſome witneſſes doct depoſethatthete- ; 
ſtator was of perfit minde and memorie, and 
others depoſe the contrarie , their teſtimo- 
IP nY - nies to be preferred, which depoſe that he was 
k)Gavnetibr.com, offound memorie*, aſivell for that their refti- 
concl.4.n.19.vbiad monietenderh to the fauour and valditie of 
hunc inemcirat laſ* the teſtament, as for that the ſame is more a- 
Corne. Socin, Dec, ; oO i 
GrauerBoer.& alios, grecable to the diſpoſition of nature ”, for cue- 
wbus adde Maſcard. rje man 1s 4 creature reaſonable, 
-oan raphy i The laſte obſeruation is this,if Ta Lunatike 
Incer.ylt.yol.bb.z. ſolu, Perſon,or one thatis beſides him ſelfe at ſome 1+ 
ay 12 etngs, MES but not continually, make his teſtament, 
'—_**-* _anditisnotknowne , whether the ſame were 
made whiles he was of ſound minde and me- 
n)Michael Graf.The- MOorie or no : then in caſc the teſtament beſo 
Jaur.com.op. $. teſti. conceiued,as thereby noargument of frenſy or 
"ay = follie can begathered,itis to bepreſumed that 
ſuccellprogrefſ.lib.z, the ſame was made during the tine of his calm 
$-n-90.Viuslid.  g- cleer intermifſions:and fo the reſtament ſhal- 
com.0p.yerb.teitin. | | n 
9) Hanc epinionem c6- DE adiudged for 2 good teſtament", YeaTal- 15 
muniter zecepram elſe though it can not be prooued, thatthe teſtator 
| ne vſeth to haue any cleer & quiet intermifſions at 
23.n.4.:demBozr, al, yctneucrthelesT ſuppoſe, thatif the teſtamer 
qz3.n.38.yerioxemett- He yiſely and orderly framed , the ſame ought 
am & mazis cow.affic- | | DO : ©... 
mar loſeph Ludo.de- tO be accepted for a lawfull teſtament*, Bur if 
ef. 1.n.13.Qninimo jn the teſtament there be mixture of wiſedome 


7008 6,59 oWER and folic , itis to bee preſumed that the ſame 
| | WAS. 


fupras. 


: FN 
bye 
; oh T4 
£3 

art SL 


who may make a teſtament or not. 


was made during the teſtators frenſie*,; in ſo 


. much that if there be but one worde ſounding 
co follie, itis preſumed that the teſtator was 
notoffounde minde and memorie when hee 
madetheſame . And. therefore in this caſe is 


the teſtament voide*, vnleſſe that it may bee gem ange!.in cad& 


prooued , thatthere was intermiſſion of furor 
the ſame time. ; 
Of Idiots. 


I What perſons deemed an 1diote. 
2 An Idiatecan not make a teſtament. 
3 Hethat is of a meane capacitie, or indifferent be. 
iwixt awiſe man & 4 foole,may make a teflament. 
4 Although a man be not an Idiote,yet if hee bee ſa 
very ſumple,that there is but ſmall oades betwixte 
him and anaturall foole , ſuch a perſon can 108 
make a teſlament. 
s What if an Idiote ſhould make his teffament wiſelie 
and reſonably to the ſhewe , whether were that te- 
ſtament good or not. 
6 A pleaſant teſt of a very foole,which gaue a verie 
wiſe ſentence. = 
7 Another ieſt of a fooliſh maziſtrate. 
*3 4 naturall foole dooth not underſtande what hee 
ſaith, although he ſecme to ſpeake wiſely. 
9 A foole>teſtament wiſelye conceined is ſometimes 
good in law. \ 


C ij. 


== N Idiote*,or a naturall foole is he, 
ET who notwithſtanding he bce of lazv- 
SN tull age,yet he is ſo witlefle,that hee 

= G 3 can 


p)Bald.8: Angel.inT, 
furioſum.C.quiteſta 
fac.poſl, | 


L.turioſum. 


SZ 


a)[diota apud Ciceros. * » 
acm & 2lios,mdoQii, 
ſeu 1!],reratum plerzns 
que ſignificats ,- - © 


= 
F ”- 
* 


{+ "3 ” af : þ w 
_ ———n—— Witt oder « 


. de Telemacho,inſigns 


b)Firzherberr NaBre? The ſecond part. 
de 1diota inquirendo. CAN NOt number to twentie » NOT Can tell what 


<)Quid?eſtne ftatim 100 heisof ,norknoweth who is his father,or 
fatuus quiſquis non : z 
poreſt dembnſtrarce Mother,nor isable to an{wer to any ſuch cafie 


- patrem? Abſit, Nam,vt queſtion. Whereby it may plainclye appeare 


concedam filium illum AR | 
mctiafacacemi ch CACHE hath not reaſon to dilcerne whatis to 


fuumquinouir parrE: His profite or damage,though it be notorious, 


certe iconcluderem gy jg apt tobe informed or inſtructed by anie 
rel1quos omnes clle | 


+ fatuos,vercor,ne exe other*. Such fan Idiotecannot make any te- 2 


cludgrem pauces. No- {tament nor may diſpoſe cither of his lands *,or 
cum cſt, quod cecinit | 


Homerus: - £x4{na-.{tanding (neither of the wiſe, ſorte nor of the 


| emma medst. fooliſh) but indifferct,as it were betwixta wiſe 


At :p[e | ; . 
Neſton ecyron quis MAN & a foole, yea though he rather incline to 


pi ſmeparenten? the foolifh ſorte, ſo that for his dull capacity he 

_ Quodtgitur ſcriprum 
_reliquit Firzherbert, l ; Abs 0 
3» Que riel perſon dulpate or a dunſe,fuch an one is. not prohiÞ:- 
FY (era dittot &'10e- ted to makeateſtament®: Vnleſſe he T bee yer 4 


might worthily bee tearmed Groſſum caput , a 


"9 «.xat-Sapad moorefoolith,and ſo verv {1mple and ſotriſhe, 
&,,pereou mere,&c. thathe may caſilic be made to belcene thinges 
; 4m mp " incredible or impoſiible,as thatan afle can flic, 
quis appellatur ipius Or that in olde time trees did iwalke,beaſtes and 
F Eaherbere 1:5,» Dirdes could ſpeake;as it is in Fſops fables: For 
e)Star.A.$.an. 34. C5. he thatis lo tooliſh,cannot makea teftament”, 
f)Sichard.in Rub.qui becauſc he hath not ſo much witte as a childe 
OY - wg * of tenne or cleuen yeeres olde, who is there- 
zerp.vit.yol.liv, 2.dub, fOrcinteſtable(as rhetext witncfleth) namelis, 


1 101.4. tor want of iudgement{'. 


\Simo de Prxtis.vbi 3g : 
La? MidGag-in $.ptz; But what? if an Idiot or natural foole ſhould 5 


er-a.loſtie.quibusnon Make his teſtament ſo well and wiſely(in appa- 


et permifl &c, 5 ! A | 
b\&mo4e Pretis de TAUNCC,)thart tho ſame may ſceme rather to be 


_ interp.yK,vol.lib.z, Made bya reaſonable man,then by one voyde 


du>.1.fol.4.7.27. - of diſcretion, whether is this teſtament goodin 
t)Fext..nd $.pratcrea | 


pumiliciia fac, ES pinion, 


o00des*. Buti ifaman be of a mcane vnder- 3 


A 


bY; F ky R ? 
© IN 

» n 
bets, 


 who.may make a teffamtnt or not, » 49 


pinon,that ſucha teſtament is good and auail- k)ſtafuiffe decifumia 
Senatu Romano come 


able in lawe*, becauſe almightye God dooth \jemoranc ls. And. 


ſometimes lo illuminate the minds of the foo- And.Barba,cum alijs, 
in c.ad nfam de: con 
. . : ſuerud.extr, 

6 much inferior to the wiſe' . Andf to this pur: 1)6!oſf.in d.c. niam. 


poſe diuers credible writers doe remember a w)I> And. Panor.Bar- 
ba. & ali).ind.c.ad 


mery accident, which(if they ſay trucly)wasno ,zam.Hyero. Franc.in 


fable , butanwndoubred fate ”,and this itis, T.furiofi.deregJur. 
- Af.Boer.decil.23.n.78, 


liſh, that for that preſent in that caſe they arenot 


At Paris one morning a hungrie poore man” 


atthelaſt eſpie verye good cheereata cookes;, - 
houſe: whereat by and by his teeth beganneto:;, 
water, and the ſpurre of his empticand egar ,, 
ſtomacke pricking him forwardes, hee madeas ,, 
much haſt towardes the place as his feeble feer ,, 
would giue him leaue,where he was no ſooner ,, 
. come, bur the pleaſaunt ſmell partlye of the ,, 
meate partlie of the ſauce , did catch ſuch ſure ,, 
hold of the poore mans noſe,that (as if he had ,, 


been faſt holden with a paire of pinſers)he had ,, 


no power to paſſe from thence,yntlhe had(to ,, 
ſtay the furie of his raging appetite ) eaten a ,, 
peece of bread, which hec had of charitie got- ,, 
ten inan other place. In the eating whereof ,, 
| his ſence was ſo delighted with the freſh ſmell ,, 
of the cookes cates, thatalbeit he did notlaye ,, 
his lippes to any morſell thereof:yetinthe end ,, 


his ſtomacke was ſo well ſatisfied with the one- RY 


ly ſmell thereof, thathe plainly acknowledged ,, 
-himſelte thereby to haue gotten as good a ,, 
breakefaſt,as ifhe had in deede there eaten his ,, 


belly tull of the beſt cheere. Which when the,, 
cooke had heard,being an egregious wrangler ,, 


G 4 and 


: : | >: Mantic.de comeQt.vits | 
begging his almes from doore to doore, did yol,ub.z.ur.5.n.v 


. g&3 ſucondp art. 


ec tka an impuden companion,what dooth hee 


« bur all haſtily ſteppes foorth tothe poore fcl- | 
« lowc,laies fait hand vpon him, and ina whore 

< cholericke moode bids him pay tor his breake- 
« faſt. The honeſt poore man halte amazed at 
* this ſtraung demaunde,. wiſt notwell what to 
« ſay:butthe cooke was fo much the more fierce 
& 64 carnelt, by ioive much hee pcrcciued the 
« 000d manto be abathed athis boldneſle, and 
« did ſo cunningly. cloke the matter, that in the 


* ende the poore man was contented to reterre 


«* the deciding of the controucrhic to what{ocucr 
« perſon ſhould next paſſe by that way , & with- 
* out any more adoc to abide his iudgement. 

« Which thing was no ſooner concluded,but by 


« and by commeth vnte the place, avery hamical 


« foole and ſuch an notorious idiote. as in all 
& Prishis like was not to be found. All the bet- 
< ter for me rhought the cooke , for more hee 
& doubted the ſentence of a wiſe man then ofa 
« foole. Wellfir,to this toreſaid iudge they re- 
« hearſed the whole fact the cooke cruelly COm- 
« plaining,and the other patiently confelling as 
<« before. "Agreat multitude of people were ga- 


 & theredabout them,no letfſe deſirous to, knowe 


*« ivhat would follow , then wonderinge at 
*« that which had gone before. To conclude, | 
«this naturall perceiving what monie the | 
b fooke exacted,cauſed tne poore man to put ſo 

much mony betwixt two baſons,and to ſhake 


*jrypanddoivncin the cookes hearing, which 


« doone, he did atbitrate and awarde, that as the 
'* poore man was fatisficd with the onely ſmell 
of 


; __ 


who may make a teſlament or not. 41 
of the cookes meate,, ſo the cooke ſhould bee ,, 
recompenſed with the only noiſe of the poore , 
mans monye. Which indgement was ſo com- ,, 
mended.that who ſo heard the ſame, thought, ,, 
it Cato or Salomon had bcene there to decide ,, 
the controucrlte,they could not haue giuena ,, 
more indiftcrent or iuſt jentence, 3; 2 

7 Thelikef cale is reportcd to haue happe- ANN ERERIN 
ned at Bononia".Therea certaine couctous man ,,c.q.s, oY 
loſte his purſe, with 21. ducates in it, which 
when hce coulde. not recouer with diligente ,, 
ſearch, hetared likea madde man, and in the 
ende was readye to haue hanged himſelfe for 
ſorrowe. An other honeſt man hauing founde 
jucha purſe, mooued with compaſſion came 
and deliuered the ſame to this couctous pcr- 
{on,who neuer thanking the bringer,tcll forth- 
with to telling of the monie, and finding bur 
20, ducates thercin,with great greedineſle he 
exacted the odde ducate : which becaulc the 
finder denied,he is brought before the magi- 
ſtrate,a man of very great wealth, but of very 
little wit ( butſach magiſtrates are many times 
elected, where the matter lieth in the moutkes 
of the multitude. ) The one partic fweareth, , 

_ thatthere were 21. ducats in the purſe waich , 
heloſt. The other partic ſweareth, that tacre ,, 
were but 20. ducates in the purſe which hce, 
tound. The magiſtrate althougha foole . 2i- 
ueth no fooliſh ſentence, for hee pronovnced , 
that the purſe which was found , was not tha 
purſe which was loſt,and therfore condemned 
the couctous pcrion to reſtore the 20, ducates 

to 
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The Gand part. 


to the other partie, 


0YLat.% Dec.in L.fu- 
riofi.C.quiteſta.:ac, 
poil, Cl 
> ma rIm.part.$.3. 
yctb. net 


q)Dec.iad. L.furios 


{um.C.qu teita.tac, 


ws 


\ 


poll.tum. 3. 
r)Num.c,22:verſ.28. 
2.P6.c,3.v6rhc.10, 


' By thele reaſons and examples, therefore it 
may be reaſonablic interred,thatif a foole doe 


makea wile and reaſonable eeſtamcnt, the ſame 


ought to be allowed as lawfull. 
Neuerthcleſle this is the truer Opinion, that 
ſuch ateſtament is not goodinlawe”®, the rea- 


ſonis,becauſea teſtament isanactro be perfor- 


med with diſcretion and iudgement *. But a 8 
naturall foole by the enerall preſumption of 
lawe,dooth not vnderſtand whathe ſpeaketh, 

though hee ſeeme to {peake reaſonably 4, no 
more then did Balams afle*,when hee reaſoned 
with his maiſter, or dooth a Parret ſpeaking to 
the paſſengers. And alrhough almightyc God 
do ſometimes {0 IHuminate the minds of verie 


- naturall fooles and idiotes. that they doe well 


$)Dec in 4 L.furich. 
$11 Ln aegorie de 
res. auret | 


DDec.in d.L. In nego- 


| wJS,& in Hi -ro. Franc, 


in d.L.furivfi.de rez. 


lur.}, 


perceiue,and vnderſtand what they ſpeake:yet 
becauſe. this thinge happeneth but verye {el- 
 dome., thelawe dooth not preſume the ſame 
x by occaſion of wordes onely*. And therefore 
vnleſſe further proofe bee made thereof, by 
other circumſtances , the lawe dooth not ap- 
prooue ſuch teſtamentes. 

In deede ifit f may appeareby ſufficient con- 9 


icctures,that they had the. vie of reaſon or vn- 


derſtanding atſuchtime,as they did make their 
teſtamentes , then dooth the former opinion 
take place,'that ſuch reſtarnentes are g00d In 


lawe *. 
Of o'de men, 


Py 


i Age alone ooth nenerdeprine a man ofthe power 


who. may makea teſtament or not. 42 

of making a Teſtament. . 

2 He that by extreame olde aze is become a childein 
his vnderſtanding,cannot make a Teſtament. 

3 Hethat hath loſt his memorie,cannot make a T &- 
flament. 


dv. 


1 Lbeitf olde age alone doeth not 

Fj|depriue a man ofqauthoritic and 

| power of making a teſtament”, (for a)L.ſenium.C.qui te 

2 241a man may freely make his Teſta-t>tac-poll 

= ment how oldeſocuer hebe, forit | / 
is not the integtitie of the bodice, bur of the / / a 

2 minde, that is requiſitein teſtaments*: ) yet if )4.L.ſenium. F/ 
a man in his oldeage , do becomea very childe | | EY 
azaine in his vnderſtanding*, whic thing £/5im0 ner ogre® I 
docth happen to diuers perſons , being, as it ..oluc.4.n.22, Wit 

. were, worneaway with extreame age ,and de 
priued,not onely ofthe vie of reaſon , but of #)Ibidem, 
{ence alſo almoſt : ſucha perſon can no mole | 

'  makea teſtament, thena childe*. | 

'23 Soitts,fifa man,either by reaſon ofage, or 

ſomcotherinfirmitie, become 16 forgetful, that 

hc hath forgottC his own name*, (which thing )L.fia.C.de bzred, | 4 

alſo hath happened to diuers wiſe andlearned '=*: | 

men, becauſe for any acte whichis to bee pet-5g,14;m 41.6. 

formed with diſcretion, he1s no more fit then Manuc.de conic. vis; 

a foolcor an idiote*,of whom we hauc ſpoken vol. Þb.2.tit.15.n.16, 


already. 
Ofhim that is drunke, 


"ny 


1 Whether hs that is drunke may make a teflament. 


Et: Juc.4:;9.22; 


dlgdeh. Vaq &Simo and vnderſtanding. Otherwiſe,it hee bee not 


T he ſecond part. | 
d. vj. 


FE ESA Eef that 1s overcome with 
X with diinke 


: [/; during the time ofhis drunkennefle, 
ASSO compared to amadde man , and 

=== theretorcit hee make his teſtament 
>.2.$.13.requſ7.n.s atthattimCc,It 1s voide in lawe *:waich is to bee 
Simo dePrevs.deincer. mdiificod when hec is ſo exccſsively drunke, 
vie. rolib.2.dub. 1.19 hathe is vtterly depriucd of the vic of reaſon 


_a) Vaſq.de ſucceſſcrea. | 


Ge Prauis.vhcluprd. |  cleahe (pcnt , albeir his vnderſtanding be ob- 
 ſcuredand his memorie troubled, yet may he 
make his reſtament being | in thatcaſe®, 


Of Naues and villeines. 


1 Of all men the flauc is in greateſ} ſubjetton 
2 What 15 aſlaue. 
» 3 A flaue hath neither landes nor 200ds, for both are 
his lords. 

4 Whether the children of bonde parentes, be [abjett 
to ſeruitude. 

5 By the cinill lawe the childe is free if the mother be 

free,notwithſlanding the bondaze of the father. 

6 By the Lawes of this realme the childe is freeborne 
whoſe father is free,thouzh the mother be a bonde 
woman, 

7 No baitard is borne a ſlaue though the father bee 4 

RP bend-man; _ | 
' 8 Abond-mancannot make a teſtament. 


o Of the d:{jerence 'e betwixt a bond-ſlaue and a wil. 
teive, 


10 AF 


þ9 * 


_ uerhe poſſeſſecth,all is his Lordes”: Not onely fenr in captiuos, e6taz 


10 A wvilleine like unto him which is called in the 


meanes*: Butf euen his children alſo are in- E inde a ſeruando, 


=. 


avho may makea teſtament or not. 43 


cinll lawe Aſcriptitius Glebx. 

11 Whether a villeine may make a teſtament... 

12 The Lord may take from his villeine, whatſoeuer 
he hath life excepted. 

13 Theteſlament of the willeine is not worde , but 
voiaable, k, 

I4 Sometimes the Lord can not make woide the te- 

 ſlament of his villeine. 

15 The Prince may at any time make voide the alt- 
enation or gifte of his villeine , and conſequenthie 
his teſtament. — 

16 What manner villeines be here ment? 

17 Awvilleine executor may make a teſtament. 

18 Awvilleine executor may maintain action againſt 
his Lord. 

19 Thercaſon of the former concluſion. 


Cv1j. 
47 F allf men which be deſtitute of li- Toa I 
. © a)$.Seruitus.Inſtit, de 
| bertic Or treedome , the ſhaue 1s in jureperſonart Erdici- : 
A grcatcit ſubiectio,for a filaueis that y wy pen : 
perſon which is in ſeruitude or bon- Ps es + I 
dage to an other,cuen againſt nature*. Neither uandi non oriedi ſung 


f hath he any thing of his owne, but whatſoe- 3 4ominis. Nameum 
antiquitas, multi ſeuije 


landes,goodes, and cattelles , and generallic »<caffent, prohibizum 


id fuir, conſtirgramgz 


whatſoeuer hegettcth, eitherby his owne in- ,, Cen A 
duſtrie,orby the gifte of other,or by any other quimoccidereotur.. ** ; 


nome mutuarunt ſerut, 
$.ſerui aurem.Inſtir, de iure perſonarum. (b) F. in poreſtate, Inſti. de his/qui ſui yel alie, 


| fected 


zur, (c) $.erum. Inſtit. per quas pcrionas, 
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red.L.\:zruus, Comm.de 


T Jy ſecond part... 


i)Bradton. de legib.& fected with the Leproſic of his fathers bon- 
conlu, Ang.hb, 1:6 daged. 


principall grounds. O 
tol.4q. | And although by f the Ciuill lawe the wiſe 


being a free woman, the childre nare likewiſe 
\& C LA re 
©)$.deifufted tree, Oniapartns ſequitur ventrem ©; inſo much 
ol thatifthe mother be free,cither atthe concep- 
ton or arthe birth of the child Orin the meanc 
time by the ſame ciuill lawe, that child ſhall be 
free, notwithſtandinge the bondage of the fa- 
F)Eod.$ {cd cri, ther: YetitT is otherwiſe by thelawes of the 
_. realme.tor the childe dooth follow the ſtate & 
conflition of the father, and therefore in Eng- 
land the father being a bondman,the child ſhal 
| bc 11 bondage, without diſtintion whether 
£g)Bracton.de legib.& 
conf.Ang.lby.c.s, MEemother be bond or tree*: So thatthe childe 
be begotten or borne in lawtull matrimonye. 
Lc. Butf a a baſtard6 ſhall not be bound though the 
h)raCton, vi ſupr. 
principall grounds.fol. father were a bond-ſlaue® , becauſe the lawe 
44+ dooth notacknowledge any fathcr in this caſc, 
tor by the lawe a baſtartd i is ſometimes called. 
5c Z lins aullins,the lonne of no man: ſomerimes f. 
#)Cut pater eſt popu}, 1{0- 
pater ef: fibi nulſus,& lins wulzi,the ſonne of cuery man'. Bur howlſo 
omnis, Cui pater ct CUCT the ciuill lawe and the laws of this realme 
© 908 ina nhavet | differ in this,wherter the bondage of the fa- 
ſe patrem, gloſl.in 
$.pen. Inſt.de nuptijs, ther or of the mother, doo make the childe 
bonde : Yet in t. this they doo agrce,thata 
&)L.liber,de petic.h»- bond-man can not make a fintaent*. | 


fuccef.C.Vaſg.de ſuc- A villeineFhowſocuer he may ſeeme like vn- 


ſeſſprogrefl.lib.1.8.j. to aflaue,yect his bondage is not ſo,great , for 
— 47) pom ue whatſocuer a bond- lauc octteth , by and by it 
I) $.trem nobts In- is his Lords; albeitienoraunt and v nwillinge', 

" 1}tit, per quas peifonas, not onely 1 mn \ reſpect of proper ty K brit alio1 in _ 
ipec of poſlcthion : for whatlocucg a bond- 


{laue 


3 


8 


9. 


_ %. 4 


who may make a teſlament or not. | 44 m)Eod.$.Iremibi,non | 
{laue aooth poſleſſe,he doth alſo poſlcflc it for Edina Gtleth 
bis Lord”. Butitis not ſo witha villeine, for f0].5.Brooke Abridg. 
the Lord hath no title to the goodes of his vil. Ya 
lcine before ſeafin; nor any title to his landes o)Dod.& Stud-d.e. * 


before entrie,nor anie title to any rent, reuerſt- 43-ibz. 
| head 6 ofa oth p)Aſcriptitius Glebx, 
on,common,or the aduowſement of a church, 4g .ifcripuspre- 


belonging to the villeine,butby clame”. And dio.Spieg. Lexicon, 
ſo the velleine in the meane time hath perfecte VUemadmodume: 


Nig F-. -.7 mmAſcriptiti? vere ſer 
lo propertie thercin *. And therefore Þ a villeine 18 uus non ct, ſedſeruili 


more like vnto him, which in the ciuill lawe is a—_ Fong on. 
. kh ' . - [IN LC rC- 
called Aſcriptitins Glebe®,(thatis to ſay,onc that ,,E 4c tb cautarg 


is aſcribed or afſigncd to a ground or farme, for ficur.qui alcribirurgle- 

A 11; _ \ronk 4 ) be,ſcu predio perpe- | 
the pcrpetuall tiling or manuring thereof *, ) **: coltilio/nonguans 
then to aſlauc. inde recedere debetz 


11 Ityouwilltvnderſtand whether a villcine, vel ft autugiar ad andi- | 
12 mavetoltcinfoms ; tf _. quos penates,nempe ; 
12 may make his teſtament ornot: we muſt T note 4; uu eiredirees- 
_ thatwhatſoencr villeines haue of their owne. pellinuLamepe>dr 0 
_ ericul.cenſit.liv.11, C, | 
bc 1t landes or goodes, the lorde may by en- EOOnE —_— 
tric or ſealing takeand enioye the ſameas his ;6;,quos rilleins appel- 


owne', onely he may notfſlay or maine his vil Jar FRE} non | 

. | - . 0 1uUnt Propric 1Crul; Pers 

13 Icine', And thereforef if the villeine make any ,ccuz ramenpredijy 
deuiſc of landes or goodes , the Lord may be- culture aſtringuneur 
fore the approbation of the will, or apprehen- 242quam incerecel: 


| {uriinuito vel ignorate | 
{10n of the goodes, by the executor, enter tO qomino.Quod h au- 


thoſe landes and ſcaſe thoſe goodes or ſome fugiunt.conceditur _ 
- REST ſtatim breue,quod di-' 
parcel thereot,in the name of the waole, and (;.,.; 1. natiuobas 


by that meancs make voide the gifte or deuiſe bendo.Firzh.Nat.Bres 


w474 - . .* = o \ D, | : wy. 
ED : pO oh 1,Brooke Abridg.tir. = 
of the villeine*, The will is alſo voyd, though "lenage. Petkinaane ll 


the Lord doc not really ſeafe any goods of his Graunts.fol.6.Litleron 


villeine,in caſc he did claime the villeine in his OE ng 
ad » : . © Of JAWzVETD. LNEM, + - 
lifetime, and by wordes onely dtd feaſe his ,ojqrenys.crvillen. 


oodes, for then the executor ſhall not haue yDo&.& Stud.lib.z. 
| > ar laces? C.47, | 
chem but the lord of the villeine *, " irvoke, tie;rillineyd 


But n.59, $2 


|  b)lbidem, 


T he ſecond parte. 


Butiff the will be prooued before the ordi- x 


naric,and by him approoued ; and the execu- 
tors(by vertue of the ſame will or deuiſe ) en- 
tote or poſleſſe the ſame landes or goodes, ac- 
| cordingly, then I ſuppoſe the lord may not en- 
| x ) Brooke eodem FCr,to {uch landes or ſcaſe thoſe goodev;ho en- 


ricu.num.73.Do&.& tric,tealing or claime heine made before *: for 
Stud.lib.z. c. 43. Add | 


ed pcs ” i it a villeine purchaſe landes and alieneth the 


teſtreſtyfacere, Spec. ſame to an other, before his lorde center , then 
de Inſtr. edi.$.compe- the Jord may notenter afterwardes, but it ſhall 
dioſe.Lindw.inc.ſatu-, ._ F , | 

ts, verb. Aſcriptitiorg, ÞE 1Mputed to his owne follie, that hee entre d 


_dereſta.lib.z.prouin- not when the lands was in the villetnes hands”; 
cial.conſtit.Canr. 


v) Lideron.titville- And ſoitis of other goodes , which it the vil- 


— \lcineſell or giue toan other before the Lorde 


z )lbidem. doe ſcale the m, the ſale orgitt is good,and the 


| lord can notafterwardes haue theſame*. 


4 


Neuerthelefle if the f prince. haue ante vil- 15 


Icine, which purchaſeth lands,and alieneth the 
ſame before the prince doo cnter, yet maie the 
prince atany time after enter vnto the landes 
to whomſo cuer the ſame doe come *. And 
| LIkewile, if theprinces villeine ſell or giue any 
yes , yet may theprince at any time after 

| feaſethoſe goods in whoſe hands ſoeuer they 
doo remaine*®,for the prince is not preiudized 


z)Litleron, ybi ſupr, 


by any courſe of time. And thereforcI doe col. 


lect,that ifthe princes villeine ſhould by tcſta- 
ment diſpoſe either landes or goodes, the 
prince ( notwithſtanding the approbation of 
the. ſame teſtament, and execution thereof ) 
' OAre.3 contraft.ad Might enter to the lands and ſeaſe the goods 
vlr.yol.dequo Olden. ſo deuiſed,or diſpoſed,in whoſe hands ſo euer 


Y \ Topic, Legal, locoa e171] 
I: comet. theſame were*®. 


Note 


Tt 


who may make 4 teflament or not. 45 
16 Notethatf whatTI haue here ſpoken of vil- 
leines, is not to bevnderſtood of ſuch perſons 
as onely holde lands in villenage , being them- 
ſelues no bond-men but free ( for divers per- 
ſons holde by tenure in villenage,and yet be 4)Brooke,Litrleron, 
no villeines themſelues*) but of ſuch as bothe — _ 
hold by villenageand are villeines alſo : For 
theſe are they whole teſtaments or laſt willes 
are voidable, ſauingas betore,where the will 
is prooued and the executor or legatary poſlel- 
ſed of the thinges deuiſed: And ſauing where 
17 T thevilleine is executor to an other perſon;for 
being executor himſclte he may appointan 0- 
ther executor, who ſhall hane thoſe goodes 
which rhe villeine had as executor , and not - 
18 the Lordofthevilleine*. For ifthe f villeine c)Brooke tic.villenage. 
himſelfe were liuing the Lord could not take "73 TY 
from him ſuch goodes,as hee hath as executor 
toan other man, & ifhe did, his villeine might 
bring an action againſt him for the ſame, and 
recouer both the goods and dammages*: the fBrooke.d.r.ville- 
19 t reaſon is, becauſe that which the villeine 22ge-0.68. 
hath as executor,hee hath it not to his. owne _— 
vie*, but is tobe imployedin thebchalfe of 8/* ar RIINY 4 
the teſtator,as to the paiment ofhis debtes and cjal.couftirac.Cant, | © 
legacies,and to other godlye vles : as appea- &infr.part.6.$y, 


reth more at large in the office of an Execu- Phy a 
tor *®. | 


Of captiues and priſoners, 


x A captine during his captiuitie, can not make 4 te- 
ſtament. EE. 
H 2 If 


 Theſecond part. 

2 If the captine eſcape whether the teſtament made 
during his captiuitie be good: 

3 Whatifthe teſtament were mane before heer were 
captine. 

4 What if the teſtator be taken captine,by ſome pirat, 
T urke,Infidle or chriſtian > when w WATTCIS not pre- 
E lamed. 4 I PID 
5s Whether he may make a teſt; ub whic, 
| as to perpetual prifan, © NS 15 

6 VV hat ifthe nan be np fre dre. 3 


LE Ga Ec f thati: A | chittie by the c- 
ol Pt kEnemic,during his captiuitie,can not 
:- dy Ji ST {makea reſtament®: Inſo much that 
Is 1 <=59Vig "0 in £ of ifafterwardes hee doo eſcape, yet 2 
| the po made whiles he was with the e- 
b)Ead.L.cius © nemiezis voyd®. But if F his teſtament were 3 
r _.__. madebetore his captiuitie ; then after his eſ- 
_ , ©)L.ratio ftde capti- cape, thereſtament1s of like force, asifhe had 
| uis.Grafl. Thelaur, cs. 
op.S.reſtin q.25.vbi hc not beene captiue*. Likewiſe if the teſtament 
opinionem communi- Were made before he were apprehended, and 
wer approvatam often- rheteſtator die in captiuitic , yetis the teſta- 
; mentallowed,and theexecutor by force ther- 
of, isto haue all his goodes here within this 
E  _ realmeof England , asif he had died the day 
rms i Cornelia ff. before his captiuitie , Likewiſef if any perſon 4 
 betakenas captiue by any Piratte, Turke , Inft- 
dell or Chriſtian, where warre is not procla- 
med, heethar is ſotaken remaineth ſtill a free 
man: and therefore if hee make his teſtament 


|  whiles heisſo dercined, the teſtament! is good 
Y Tok ang ” 2 


who may make 4 teſtament or not. 46 ©)L.qui 4 larronigus. | 
6 and lawfull*. Ifatlay man be condemned to *4<rta- 4 
$ y | f)Panor.in Rub.de 


perpetuall priſon for ſome offence, it ſeemeth rcf.extr.Graff. The- 3 


7 that he can not make a teſtament*: but if f any ur com.op-S.tefim, - 
. . | . . Q.28.CU1 tame Opinions ' } 
perſon be impriſoned for dette, ſuch impriſon- quanrumuis commu- * 


ment being ordained for ſafety not for puniſh- ni non acquicſcic Clar, 
the is not thereby diſabled to make his te- 34-23: 
TORE TRRSPSG; 1G TOO CONOTE " g)Bald.in L.1.C.f1 


ſtament*; ſauing that the teſtamet is not gocd, quis alig.ceſtari pro- 


when itis made in his fauour, at whoſe ſuite P:b-n-5. 
h)L,quicarcerem.ft. 


the teſtator is impriſoned , Of intent to extorte quoy me caul. Mantic, F 
the ſame ®. de conic.yit.yo}. ibs * 
.UCT MAL - 


O fayyoman couert, \-1 


| 
'1 4 maried woman cannot make her teſtament of 
lands. 
2 Eſpecially not to her husband,and wherefore. 
3 What if ſhe be not conſtrained,but docth deniſe the 
ſame freely of her awne accord. 
4 What if the teſtament be made before mariage. 
- 5 What ifthe teſlament beine made during mariaze, 
ſhe oner line her husband. 
6 Certain caſes wherin the deuiſe of lands is 200d, not 
withſtanding the conertare of the teſtatrix. 
7 Awifecannot make her teſtament of goods , with- 
out her husbands licence or conſent. 
$ The reaſon wherefore the wife cannot make her te- 
lament of goods,without the husbands licence or 
conſent. 
9 Whether it be neceſſarie that this licence or conſent 
ſhould goe before the making of the will,or concur, 
or may follow. 


120 Whether, and when the husband may reuoke the 
H 2 © licemce 


e 


The ſecond part. 
licence ginen to his wife. 


- 


- 11 Certaine caſes wherein the wife may mae her te- 


ament without her husbandes conſent. | 
12 Whether an Empereſſe or a Queene may make 4 
teſtament without the conſent of the King or Em- 
perour. | | ot 
13 Of that which is due tothe wife , whereaf the 
husband was newer poſſeſſed, ſhe may make her te- 
Hament without his conſent. 

14 A woman contracted in matrimony, if the mari- 
| agebe not ſolemnized, may make her teſtament. 
15 A wife being executrix, may make an executor 10 

the former teſtator without her husbands conſent. 


16 The reaſon of 0's anda poſition. 


17 Whether awife being executrix , may make her 
husband executor in her place. 

18 Awifeexecutrix may not gine away the teſtators 
goods by her will. | 


19 Amifeboth executrix and legatarie,cannot make 


a teſtament of that which ſhe did accept not as ex- 
ecutrix,but as legatarie. 

20 The reaſon wherefore an executor can not diſ- 
Poſe the teſtators goods by legacies. 

21 The reaſon wherefore a wife executrix and lega- 

tarie,may not make her teſtament of that which ſhe 

. did accept as legatarie. 

22 Whether ſhall thewife which is bothe executrix, 
and legatarie, bee deemed to haue accepted of the 
teftators 2004s as executris or legataric ? | 

23 Whether thewife being licenced to make her te- 
[tament may make any moe willes but one. 


A 


who may make 4 teſlament or not. 47 


d. 1X, 


= 
'p 


2 Maried f woman by the lawes and - 5 
ſtatutes of this realme, can not make EE 
Wl her teſtament of any manors, lands, 
EXZ2tenementes or hereditaments *, This ®)Stat18.an.34 c.y.. 
concluſion is diuerlly enlarged: And tirſt ſhee | es 
2 f cannotdeuiſe the fame to her husband®: the JBrooke Abricguite | 
deuiſc.n.z2.34 
equitie of which prohibition, (It I may beſo 
bolde with the good fauour of our temporall FE 
lawyers,to inſert the reaſon & conſideration of = | , 
the ciuill lawe)is not obſcure. For it this gappe 
werelefte open,fewe children ſhould ſucceede : 
in the mothers inhcritaunce' - But by howe c)L.r. 3.3. fdedonae, 
much the husband were more cruel,& the wife 9.x vx- ! 
more timerous, he crafty, ſhe credulous, by fo 
much the more were the lawtull heire in dager 
to be diſherited,and the cruel & deccitfullhu{- 
band in hope to be vnworthilye enriched and 
aduaunced. Wherefore if the wite ſhould de- + 
uiſe any her mannors,lands,tenements, or he- 
reditaments orany part therot to her husband, 
this deuiſe were voide, becauſe the ſame is pre- 
ſumed to haue beene made by conſtrainte of 
| thehusband,or other ſiniſter meanes *, Secod- d)Brooke.ybi fapra, 
| 4 !y,albeitTitdid appeareby due proofe , that 
the husband did not conſtraine his wite there- 
vnto; but that ſhe ofher owneaccorde orfree 
motion did make any ſuch deuite eitherto her RE IE 
husband , or to any other perſon by his con- epi runs. 
ſent : yetis not thedeuiſe good ©, as well be- iurilperitis,nen volga- 
cauſe the words of the ſtatute are generall(and P24" iple velum 


A 


a 
2 | 

o 
ha, 


L'\ 
whe 


conſulas, 


H 3 where 


7 The ſiendpa art. 

+ where the lawe dooth not diſtinguiſh there 

| ©Lp.ecio.Fdepub- may not wediſtinguiſh®, ) as for diuers other 

PRs, | ons orounded in the common laws of this. 
realme. T hirdly,albeirf theteftament be made 4 

| beforethe mariage,yet ſhe being inteftable at 

thetime of her death, by realon her husband is 

hed « alio.Inftitu. thC liufng, the teſtamCt is voyd” :tor it 15 necc(- 

_ quib,mod.cetta-infic.  farie to the validity of a teſtament; that the teſta- 
torhaue ability to make a eſtamebrt, not onclie 
atthe time of the making thereof, when the te- 
ſtament receiucth his efjence or being:buralfo' 
-atthe time of the teſtators death, when the te- 

35 POR i ſtamentreceiueth bis ſtrength and confirmaty- 
carte FR abr 90; On", Foutthly,albeitf the wite doo oucrliue 
reſta.1infr.L.1.S.cxignt. the husband,yer thc teſtament] made duringe 
ang pb poſl.tecundii the mariageis not good': the reaſdn is yeclded, 

{eb Pere 09,07 before,becauſo ſhe was it tthe time of 

quad, & dia. the will making*.Buriff the teſtament beeing © 


$) c. Non firmatur de 144 JG during the coucrture,ſhe doo approouc 
reg.iur,6,L,1.S j.cc 


leg.3. and confirmethe fame after the g 
k)Arg.S.przterea.In- hysband , inthis caſe the deuile 


q ? | 
TT bl. reaion of her new conſent, orney declaration 


nec adrem.Plowd.in of her will *. Whatif the teſtamentbe made be. 
_ inter Brct.XRige fore the matiage, and ſhce ouer live her huſ- 
en.fol.34: 

JL..85.de let.z.. & band,whetherin this calc 1s the teſtameEt good 
ibi Paul.de caftr.& alij- Ox not? By the ciuil law it is ofas great force.as 
— v2 y mae Þ it ſhe had not becne maried at all”: *and ſol am 
de wil.reſts, informed that it is by the lawes of this realme*®, 

| Soba yo ene Neuertheleſle Ithall willingly referre thee to 
att toen®'333 the learned profeſſors thereof. This much of 

the deniſe of lands. 

Off goods and cattelles the wife can not. 

make her teſtament , without the licence or 


con- 


who may make 4 teflament oy not. if | 
- conſentof her husband”, ( exceptin certaine o)Btaonde Jegib.8+ 
8 caſes hercafter ſpecified*) becauſe f by the laws COMMAS. 66A 


: Brooke.tit.deuiſe,n.34 
and cuſtomes of this realme,ſo ſoone as a man &incir.reſtawer.n.zr, 


anda woman be marricd, al the goodsand cat- LOS <p 
X of bp | . 2rOP7 £ 
cels perſonal thatthe wife had atthe time ofthe j1,.; 


: - lib.z.prouincial.con- | 
ſpoulals, or celebration of the mariage , or at- firuc. Cant, cuitamen. 


Pts” - *C] 1;,., hoc durum videtir. 
ter', and allo the cattclles reall ,.if he oucr liue \\Hhcwlib.o.27. 


his wite; belong to the husband , by reaſon of cmſequen. 

the ſaid mariage*: apd therfore with good rea- Jn —— 
ſon ſhe can not giue thataway which was hers rY pn ao. 
without the ſuſterance or graunt of the owner : 5)Doet.& Stuclib.1r.c.y 


| T 1-40 Vide lin - +. t)L.id quod noftrum, 
6 Notwithſtanding 1 vpo licence or coſentof the #7... !\; #c. fliusde F 


husband the wife may make her teſtament, reſa.cxtr, ; 
euen of his goods *. And albcit the nature of __ coca. 
alicenccisto goc betore the ate *,and the pro- fi bs ronineleh 
pcrtic of auctoritie,or auctorizable confent 1s conſtituc, Cant,Bratt, 


pH J | 1 \hb;/2.c.26, X01 
to concurre with theacte': yet by thelawes of d. MNS.CIG DEOOK I 


, ; detn'e N34. — 
this realme, 1t a wite makea teltament of her x)Phil.Fianc.inc.Ras 


husbands goods, the husband not vnderſtan-/*>ibitio.de reg.tur. 6, 
ding thereof,and after her death the executors J._. | 
Sk y)Tiraquel.de legib. . 
prooue the ſame, 1t rhe husband deliuer the &,,u.glo8.q.m prins 
g00ds deulſed in thewill tothe executor, ther- 
by he hath maderthe teſtament good,notwith- 
ſtanding hee were not priuie to the making 
thercof*;becauſe in this caſe the ſame Jaw pre- 7.)Perkin.tir.deuiſe.c; 
. ſumeth,thatthe husband gaue his coſentinthe $.tol. 97, Tiraquel.vbi 
beginning,atthe time of the will making, And ©" | 
therfore the ſame being proucd and the goods 
dcliucred accordingly,itis the too Jatefor him - 
to to reuoke the ſame *®, Albeit otherwiſe, if T the 2)Perkin,vbiſupr, * 
husband doo giuc licence to his witc, romake 
a wil of his goods, yet he may rcuoke the fame, 
not onely at the making of the wil, but after het 
H 4 death, 


The ſecond part. 


| Þ)Brook. Abridg.te; | ea atthelcaſtbetore the will be proucd®, 


qr |] Regi- | The t caſes wherein a wife may make a te- x L 


_n4,an&quidocxcpiz ſtament of goodesand cattelles , without her 


Knca legibus,velſtz= Hhyghandslicenceand conſent are theſe. Firſt I 
efitts,quibus catctur, 


ne vxorteſtamenmun |{ uppoſle that an Empereſle | ora Queene maie 12 


condere valear i; iT make her teſtament withoutthe licence of the 
yo 1 ound Emperor or King her husband,ſo that it be not 
| preclaroſuo tratatu 1N preiudice of herſzid husband*. The ſecond 
| dex-ftam-comnglid} cafe is whenany thingeis f due vnto the wite, 13 
= C26, 
wherot ſhe was not poſſeſſed during the mari- 
IBrook.Abridg.tit, | BE: For it ſeemeth that ſhe may make her teſta- 
reſtam.n. 11. Firzherb, ment thereof, and thatiſhe may make her huf- 
Abridg u.exccutors. band exccutor in that caie*. Thirdly,iff a man 
og anda woman be contracted together in ma- 13 
rrimonic,and the womandie betore cſpouſals 
or celebration of the mariage, albeit the lawe 
| dooth often call this woman thus betrothed 
| e)Couar. de ſpon(al. 2, and aſlured by the name of wite, becauſe of the 
) P 
fer Soy inc Pectius. Ccrtaine hope of mariage ſhortly to be ſolem- 
cone. 1 
eons tt nized;whereby ſhe ſhall becomea wite*: yetT 
£)P=rk ns tit, feoff.ncr. take it for a Sets cale,thatthe woman ſodying 
+ {260 1 xqabkel wy may make her eeſtament withour his agree- 
Cxterum arcentale- ment, to whom ſhe was contracted in matri- 
giſtarumopimoneco- ragnie*, Fourthlie f it the wife bee executrix r5 
nun ,f {tatuto cauea- L q Bf Q 
eur,NCc quid cont: uges tO aAnotner man, Ie may mare acer te ament 
inuicemrelinquers - without the licence of her husband® : the rea- 
Me baſs Preleins fon Þ is becauſe ſuch goods as ſhe hath a5 eXe- 16 
tra& dereſta.cormug. CUtrIX,are not her husbands, butarc to be diſtrj- 
| lb-4.crr.  * butcd forthe deade , a5 forthe paiment of his 
Tg Ficzhery. Abridz, q f Chi 11.8 f rel 
Prexec.nio Brook, dCNeS,performance of his wil;& for ſuch other 
ecd.tic nr. Pekins. good and godlye purpoſes® : and therefore if 
erin 75 25m5# P the executrix ſhould make no executor but dic 
anteſtate,adminiſtration might be obteined of 


the 


who may make a teſtament or not. 49 

the goods not adminiſtred by the next of kinne 

of the teſtaror deceaſed, ( tor wherean execu- 1. finite 

rordicth inteſtate, the teſtator from that tyme Greisbrook & Fox. 

1s eſteemed to dic inteſtare*,) ſo farre is itfrom *)Broos Abridg.tit. - 

the husband to haucany of thoſe goods wher- mm Batorndse 

of his wife is executrix ; much like vnto that 
lord whole villeine is executor, in which caſe 
he can not take from his villeine that which 
did belong to the teſtator , but his villeine may 
haue an action againſt him forthe ſame and 
may recouer bothe the goodes and damma- 
ges, (as hath beene ſaid before. ') Although o- 1)Supr.ead.part.$«viije 
therwiſe whatſoeuer dooth appertaine to the 
villeinc,the lord may take the ſame from him, 
and(as our common lawyers tearme 1t ) male 
77 euenrobbehis villeine” . Furthermore Þ it is m)Oldereoures.tie, 
not onely lawfull for the wife being evecutrix ''©2*5* 
to makea teſtament without her husbands li- 
cencc,burſhe may nameand appoint him ex<c- n)Brook Abridg.tix ; 

18 cutor”.Howbcit this poſitio f, that the wife be. <*<6.0.11- 
ing exccutrix,may make her wilof thoſe goods 
wherofſheis IS er husbands 
licece 1s reſtrained in two caſes: the one 1s whe 
thee dooth not make art cxccutor,, but be- 

queatheth the goods whereof ſhe is executrix, © _ 

I9 by deuiſc orlegacic”. The other is,when ſhe is Bo none 
not onely executriy,but legatary alſo,and hath wl.;:5 imonec cum 
accepted of the thing bequethed,not as execu- ©*nſenſu mariwporeſt 

. | by ..y Ic@arc teſtatoris bona. 
_ trix but as legatary *, In theſe two caſes the will ,\tngr.hociplo.$.n.21, 

-o 15 void, thef reaſon ofthe former of theſe two 
limitations 15, becauſe an executormay not dit- 
pole of the goods of the teſtator. , otherwiſe 
tzcnto the vic ofthe teſtator, as tothe paiment 

"x © of 


/ T he ſecond part. 
of his dettes performaunce of his will,and to 0- 


q)c.ſtarutum,lib.z. "ther charitable vies * ; and therefore may not 


©. prouincial.co.nſticuc, 


Cant Plowd.d.caſin. 211 Or deuie the ſame by legacie, for that were 
cr Bransby.& G:an- to dipole of theteſtators goods,as it they were 
tham.$ infr.s5 
- &$F.y, > ET r 
r)Plowden.ybi ſupr.fa- UCrt the fame to the priuate vie of the legatary”, 
eve. filus.deccita.ext. and notto the vic of the tcſtator. But whenan 
executor dooth onely make an other execu- 
tor,theſecond executor dooth ſtand chargea- 
| bleandaccomptablec for tlic diſtribution of the 
- = tuſtteſtators goods to the vie of the ſame teſta- 


tor,as did the former executor, and is by the 


B)Brovk Abridg.tit.ex- layves of this realme reputed for the executor, 


ecur.n.132.& 1nir, par, ; - I Tens c 
6.6.3.8] 6deu vide || OT of the executor, but of the former teſtator '; 


Baran L.ycluritftde fois nota legatarie.The reaſon Þ of the ſecond 2x 


| Petic. hr, 3b limitation is this , for that which one hath as 
: > - legatarie, hce hathitto his owne priuate vie", 
_ t)L legatum, deleg,2, © | k 
La Two defurtis. +. and not to the vic of the teſtator : and the wite 
_ being not onely executrix, but legatarie alſo; 
_ accepting of the thing bequeathed , not as 


exccutrix, butas legataric ; doth thereby make 


it her owne proper goods, & conſequently her 
husbandes: For thatwhich 1s the wiues , 15 by 

' reaſon of the mariage herhusbandes, and be- 
ing inueſtedin him” , ( as hath beene faide 

| betore: ) cannot bee giuen from him with. 

Lid baod notches) On his licence or conſent*. Great difference 
Wren dat © there isthertore betwixt theſe two caſes, of ac- 
y)3cook.utexcc,n.t', CEpting the thing bequethed as executrix,or as 
. alegataric,for in the one caſeitis not her huſ- 
bands,and {o ſhemay makea teſtament therof, 
by appointing an executor to diſtribut theſame 
to the vie of the firſt teſtator*:*andin the other 


y) TraQ.de repub.Ang 
lib.3.c, 6, 


party). the proper 200ds of the executor, and to.con-. 


caſe. 


a ki 


who may make a teſtament or not. FO 
| caſe itis her husbands;and fo ſhe can not make 
any teſtament of the ſame without his li- 
cence.»  - z )Supr.cod.F$. 
22 Butthereariſeth an other queſtion, what it 
it doo notappeare whether the wite did accept 
the thing bequcathed,as cxcecutrix or legatary: 
In whether name 1s ſhee preſumedin lawe to 
haue accepted the ſame?as executrix? or as 1c- 
eataric ? Someare of this opinion, that ſhe 1s 
c{tecmed to haue accepted the ſame as execu- 
trix,notas legatarie*, becauſe itis not lawfull f)Plowd.in cafinter 
">. - ; .. Paramor & Yardley, 
for legatarics to carueforthCſelues, taking their 1;þ,>.col.542. 
legacies at their own pleaſures *; but muſt haue g)l..1.Quorumlega.ft. 
them deliuercd by the executor® . And there- [m0 outromoe ge 
 foreitany ſhold determine to accept ſ\uch ale- 7:1. 94.b, | 
gacie, itbchoueth him by proteſtations or 0- 
ther atte anſwerable,to manifeſt the ſame. 


Others are of contrarie opinion , nameclie ;x qeceftario.deverb, 
that in this caſe ſhe-is reputed to haue accep- 62.Lprohuzredede 
- | . IL DP 
ted the thing bequeathed as legatarie , not *4Hnzreeds 
as executrixe® : Becauſe where any act may 2,0 59 4 oa7 
; g k)2lowe.ind.caf\, in 
be doone,orany thing taken or poſſeſſed by a Paramor Yardley, , 


double rieht, the party Is preſumed to doe that vb1 vans arg. lama it 


cer 


act,or to take and poſleſſe thatthinge by force Ws 
and vertue of thatright, which is more fauora- | 
bleand more beneficiall to the partic!. Nowe DAlciaedeprefimp,. 
itis more profitable for euerye one which is ofr.c., EY 
both executor and legatary to accept the thing $..de liv.c: poſt, F.ns * 
bequeathedas legararic, then as exccutor:be- 10. wy wy 
cauſe thelegataric hath full rightin the thinge cart.ra-t.4: provac, 
bequeathedand may diſpoſe therofat his plea- £22c.42.n.30. 
ſure” : Whereas an executor hath notany ſuch ,.-x 1... too 2, 
right,but muſt diſpoſe the*teſtators goodes to Li Two,de tur, f, 

= thc 


' . &.n iP lib, g. puincial. 


T he ſecond part. 
Ef, the only vie & for the onely behoofe of the te- 
n)c.ſtarursm de eſta, ſtator: ® And therefore vnletle by ſolemne pro- 
conſtituc.Cant. Magna : : 
charra,c.13.Perkin, that the executor did accept of the thinge be- 
rdeyietol ?7-:;; quethedas executor, the party ſhalbe deemed 
carry om n cle to haueaccepted the ſame as legatary,which 0- 
— dubiraruranex a = in 1n1on(itI doenoterre) 1s more 2grecable to 
mh; - 0-448 M2 © therulcs of the c1uill lawe®. As for the reaſon 
* #d:acquirhzred. of the other opinion,thata legatarie may not 
6: ta" nap 1þ jo taxC hs legacie of his owne auctoritic : that 
>)Ln toro wre.de I$true , when an other perſon is appointed cxe- 
reg-iur, ff. Naſcard, jk cutor, otherwiſe not?. 
3h cmege "cr Whatf ifthe caſe be ſuch,as the wife can not 
confil.197.0.4. make her teſtament without licence, and that 
EE held the husband dooth grauntlicenceto the wife, 
$3.&laſ.incad.L.lo.s tO Make her teſtament of a certaine portion of 
3. his goodes (as many times it hath happened 
and may againe fall out, by reaſon of bondes 
and couenauntes at or before the mariage)and 
that the wite fo licenced to makea teſtament, 


dooth firſt make one teſtament, and after- 


wardcsan other , and peraduenture the third, 


| or fourth, whether ſhall the licence bee cxten- 

ded tothelaſt reſtament, or ſhallitbee vnder- 

ſtood of the firſt teſtament onely © For that te- 

ſtamentis to bee approouedby the ordinaric 

for the makinge whereofthe wifes licenſed. 

Dtuers and thoſe of great auctority,arc of opt- 
__n10n4thatthelicence is to be vnderſtoode of 
nSocin.confil.89.y0).; Ne firſt teſtament, and not tobe extended to 


1 prom & 4. 0 other teſtament”. Others are ofthis iudg- 
's)Sarm enrus,'rict.4e 1 : | FP 
Ao p it ment, that the licence is to bee extended to the 


£:4s laſt teſtament*:;otherwiſe the former teſtament 
2D ; | ſhould 


teſtations®, or other meancs it maye appeare 


23 
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' who may make a teſtament o or not. GI 
ſhould be voyde, becauſe itis reuoked by the 
latter *,and the latter teſtament ſhould be voyd *)S-poſteriore. tn 
= quib. mod. teſta.inhr. 
tor wantoftthe husbands licence :" and fo no y\1 ;nqw.inc.ftaturum 
teſtament at all ſhould take place; or if the for- virb.propriorum vz.de 
mer teſtament were not reuoked by the latter, jw Ps. ID 
as being vulawtull, then itmuſt bee graunted 4 
thata teſtament may take place not onely with- = 
out the will, but cuen againſt the will of the te- 
ſtator * whereas i it ought to be directed and ru- =o _ valde 
led according to the will of the teſtator, from — one Ngo 
whence it hath his life & being”. And although fir, vrquis decedar 
it be ſo.that when licence 1s oraunted ro anie inceſtarus,quim vere. 
{tamentum contra vo- _ 
to docan itcrable acte, otherwiſe againſt lawe, junarem treftaroris ſus 
it ought to be reſtrained to the firſt acte onely., L_ evvagh de: 2 
wherof ahidreth inſtaces might be brought*: "Si PEE wn as 
et that rule is to be vnderſtood., when the firſt 7)L. Boues, $.hoc ſer- 
acte dooth or may take effectin the life time of Mone-devero.ig. 

(7 h fach qd» a) [ iraquel.inreper,d, ® 
the perſon to whom ſuch licence1s graunted®. g1,eſermone. 
Butin our caſc theacte, thatis to ſay, the teſta- agen .vbi wt 
ment is of no force before the death of the te- Co as 
ſtator*, and therefore that ought notto mini- 4)c.non praſtar. de. 
{ter an impediment, which 1s without effetin re 


lawe*®. 


Of thoſe vvhich be Deafe and 
 Dumbe. 


1 Some perſons are both deafe and dumbe., others 
aeafe but not dumbe ;, and others againe  dannbe 
but not deafe. 

2 Whether he which is bothe deafe and dumbe maie 
make a teſtament, 

3 Whether he may _—_ teſtament which is wy 

Kt 


bf : 


Y 
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HR n 


Ly 


- Tiraquel.de priuileg. 
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The ſecond part 


but not dumbe, | J 
4 Whether he may. make a teſtament which is dumbe 


aB a. Hcre itis ſaid, that ſome perſons can 
IV A not make a teſtament by reaſon of 
BWzzimhe defect of ſome of their principall 
=m=ſences*, that wee may the better vn- 
J=þ derſtand who thoſe be ; weeare to note that 
b)Minfing.in $.Ttem atone bankie; We h thats: o. 
Erdubinfiicquh.con perſons can'neither heare nor ſpeake; © 
eſt permiſl.ceſta,fac, thers can ſpeake but not heare;ſome againe can 
heare and not ſpeake*. Touching the firſt forte 
SY Boa  F, thatistoſfay,thoſe which are both deafeand 
x79 j667npv FAR dumbc,ifany beſo by nature,then can heenot 
ana ada (i make any. kinde of teſtament or laſt will*; vn- 
permiſſ.ceſta.fac. lefſe it doo appeare by ſufficient argumentes , 
thathe vnderſtandeth what a teſtament mea- 
neth,and thathe hath a deffre to make a teſta- 
ment,forif he haue ſuch vnderſtanding, and 
deſire , then hee may by ſignes and tokens de- 


clare his teſtament?,if he be not deafe 8& dumbe 


a)Supr.cad.part.$.j, 


d)Dec.ind.L.diſcretis. 


2 


pix cauſz c.9. Hocici- by nature . But beeing once able to heare and 


CL oofbuiilees, ra by ſome accidentafterwardes he loo- 
rorum Anglicoram f{cth both his hearing and the vſe of his tongue, 


ſufticiar probario iuris then jn caſe hebe learned and be able to write, 
apr toy quod non 


© femeldiriſed & fps NE May with his owne hand. write his teſta. 


1/0 CUP 1c ry Mentor laſt will, and fo by arte ſupplic the de- 
- nos cer des fect ofnature*. But if he be not ableto write, 
maiſſ.tefta fac. then1s hein the ſame caſe that they are, which 
. .____bebothdeafeand dumbeby nature , that is to 

fay,it he haue vnderſtiding he may make his te- 


— 
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ſtament by ſignes,otherwiſe notatall *. f)Dec.ind.L..difcreris 
3 Suchfascan ſpeake and can notheare,they LEED NP -0 

may make their teſtamentes, as if they coulde 

both ſpeake,& heare:neither skilleth itwhether 

that defect came by nature,or otherwiſe*. Bur 

there 15 none found ſo deafe,but that he is able 

ro heare ſomewhat, if not the crying voice of 

a man, yet the loude voice of ſome inſtrument, 

as ofa horne,ora trumpet, ora gunne ®*: andif Ho = caftr.8 Taſ. 

he can ſpeake, itis certaine that hee could once 7 oOeet: 

heare,otherwiſe if he could ncuer hauec heard, 

he could neuer haue ſpoken,for howe coulde 

he bee inſtructed to ſpeake,if hee could neuer 

heare - | DD. ind. L. diſcrens 
4 Such f asbee ſpeechleſle onely, and not &ind.S Item furdus. 

voyde of hearing, if they be learned , may very 

wel make their teſtamentes themſclues by wri- 

ting,or beeing vnlearned, may alſo make their 

teſtamentes by ſignes, ſo thatthe ſameſignes 


be ſufficient, well knowen to ſuch as then bet)DB inL.diſcretis. 
preſent*.. | 


Of ablinde man. 


2)Minfiog.in d.$. item 
lurdus, 


1 A blinae man may make 4 nuncupatine reftament. 
2 Whether a blinde man may make a written teſta- 
ment. | 


0X1. 


y E thatT is blinde may make a nuncu- 
A patiue teſtament, by declaring his 
z=®Xil will before a ſufficient number of 
£& YAY dS h Wit- 


- Ti: T he ſecond part. 

OT okra 6 prh witneſſes *:But f he cannot make his teſtament + 
in $ 5 ® . @® . 

udla in L.hac con- 11 Writing vnleſle the ſame be:reade before the 


ſulrifſima. C. quiteſta. witneſles,in their preſence,and acknowledged 


fac.poll.& videtureas . by 
 adhiberidebere.quia . OY Fheteſtator for his laſt will. And: therefore 


communi Dotorum 1ta writing were deliuered to the teſtator, and 

opinion, lolenniras he acknowledged the ſame for his will, this 

huius L.adhibenda eſt, | S . # 

velinteſtamentoad WCre not ſufhciet;for it may be thar if he ſhold 

_ 1:0 90d Wa heare the ſame reade hee would not acknow- 
ita;nec alias quicqua | - col? b. 

Ne Graf Thi, ledge the ſamefor his will”. 


com.op.$.teſtm.q 31. ; 

Ego vero adhzreo Alex. Iaf. Decio. Sichardo,& alijs in ead. L, haccooſultiſſima. & Tira- 

_ qui putaruot hanc folennitatem non. efle necefſariam in huiuſmodi reſtamento, 
ed ſufficere probationcm juris gentium , & hanc opinionem recepit generalis reSni no- 

fri conſuerudo, (b) DD,ind.L. hac conſultiflima.C.qui teſta,tac.poll, 


Of T raitours. 


1 Trattours looſe both their liuts , landes and goods, 
and conſequentlie,are inteſtable. 

2 T rattours are inteſtable not onely from the time of 
their conuiction, but from the time of the crime 
committed. 

3 Atrattour pardoned and reſtored , may make his 
teſtament, 


d.X1j. 


Zo) F thoſe who are prohibited to 


vs. 
i. . 
" 
P. 
- 
i s, 
i*\\ 
% 


make their teſtaments as malefac- 
tors (who now are to make their 
MA appearance and to ſhew theſelues 


þ 4a 


SS&-5) in the courſe of this treatiſe ) trai- 
tours,becaulſe they are moſt pernicious to the 
7  com- 


who may make 4 teflament or not. 53 
common wealth , are moſt worthic the firſt 
place in puniſhments. LS 

1 Vnderſtandf therefore, that whoſoever is 
lawtully conuicted of high treaſon, by verditre, 
conkeli 5,outlawric or preſentment, befides the 
loſfe of his life,ſhall forteite to the prince all his 
goods and cartelles,and all fuch, landes, tcne- 
ments and hereditameats;as he thalhaue in his 
owneright,vic or poſlefſion,of any eſtate or 1n- 
heritance at the time of ſuch treaſon commit- 
ted,orat any time after*, and fo: conicquentlic ,c... 4G an. 5eurr, | 

2 1s inteſtable®:in 10 much f that traitours are not b)L.quitquis.$.1.©,ad | 
onely depriucd of makingany teſtament, or o- {-1n-maek rs fi quis 
ther kinde of laſt will , from the time of their pro ae leg.r.Vaſqs | 
conuiction,but alſo the teſtament before made de fuccell: progrelſ.libs 
dooth by realon of the ſame conuidtion be. 1$9,0, 0am nn as 

come voide,both in reſpect of gaodes, andal- ornar. 


ſoin reſpectof lands, tenements and heredita- c)Srat.Ed.6.an.5,c.TH. 
DD.in d.L,nemo.de 


ments ©. : \- Iegi ff &Valg.vbidſup | 

' 3 Neuertheleſſeif f any perſon being attain- 

ted of treaſon obraine the princes pardon, and 

be thereby reſtored to his former eſtate; then LG 
1quis.H quarenus 

may he make his teſtamEtas if he had. notbcen f'de imuſt.cupe.& irrit, 

.conuicted®: or if he made any beforchis con: «ita, 

uiction and condemnation, the ſameby rea- 

ſon of ſuch pardon recouereth his former 

grin ay effect, as hereafter is more fully de- «)tag.7. parts xvije 

Clared 


Of RES 


7 Felons looſe life and goods, and ſo be inteftable. 
2 W ho fhal haue Rs landes. 


2 YV he 


_ H 5 fan, RN ” _ 
C , . ' * 6 0 _ "IE 0 Sp. Ww_ 
= 


| 2 T he ſecond part. 

3 Whether hee that is onely indited of felonie maie 
HH make his teſtament. £ 
[ = 4 Whether he that ſtandeth mute may make kis te- 
ftament of his landes. '. 
| | 5 Whether a man after he is apprehended for felonie, 
 -. may make his teſtament. 
6. Felons goods not to be [eaſed before attainder. 
| _ 7 Theteſtament of a Felon conuitted is void thouth 
f |  hebenemer executed. 
| | $.x11j. 
24 Fany perſon t be condemned of 1 
S| telonic he oughtto ſufter death , 
MES and Tf the Prince ſhall hauec all his 2 
2») | goods, where ſo cuer they bee 
&<D tound*: and if het haueany free 3 


a)Star.Eliz.an.s, C14. $22Y 
Termes of Jaw,verb. {& 
_robberie, 


WITt a 
- 'V » » """y 4 b/ RP - -, _ 
x vg" To —_ ——_— Hs , 7 
, WEST ae Ps” . 
_. 


=... ces hands,and the Prince ſhall haue the profite 
z _ thereofby the ſpace ofa'yeere anda day , and 
© __ -alfowaſte*: and after the Prince hauec had it, 
- bon 19-o04-i6h the yeereand the day,and waſte, the land ſhall 
Zaan,5C.14 fl : q 
be reſtored to the cheete lord of the tee,except 
in certaine places,as in the countie of Gloceſter, 
=: where afterayeere'and a day the lands and te- 
| -_nements of felons, ſhal reuert to the next heire 
| . to whom it ought to haue deſcended, if-the fe- 
lonie had not beene committed*: Or in.Kert 
ePrerog.reg.c.16. in Gaelkind,whereas it dooth deſcend to althe 
heires males,cqually to be deuided , orto the 
daughters, where there be no ſons, to be deui-\ 
ded amongſtthe,for there it 1s ſaid, the father to 
the boughe.and the ſon tothe ploughe*®.Felons ther- 
forelawfully conuifted can not. make any tc- 


0)Eod.c.z6, * ſtaments,or other diſpoſitions of anie goods ri Mx 9 
lands - X 


LY 


who may »ake 4 teſtament Or 30t. e)Dupſlici ratione di- 
natus ad mortem,fit | 


Jandes, whereof (as wee ſee)the lawe hath dil- jnretabilis:nimirum, 


poſed already go | | bonorum publicatione 
& damnatione ad mor» : 


4 Butrftifany manbe indited onely of felony [Ou tem 
and die before he be conuicted or attainted, he ad mortem naturalem | 


may make his teſtament of his goods and alfo <ficitur feruus peene, | 
quod communi op1- 


5 ofthis lands*: oritfhebe indited at the Prin- \;,he giriur, aduerſus | 


ces ſuitc,and ſobeeing arraigned vpon that in- cos,qui exiſtimarunr 
ingenuum hodie non 


ditement willnot anſwer , butſtandeth mute 0 onghu | 
or dumbe, whereupon he 1s to receive paine iuſmodi damnationes 


(as it is tearmed) Forte & Dure,and bee preſſed {c4procedir prior opt- 
n10,fuc quis damna- 


to death *, In this caſe his goods onely be confif* i; gg undumius 


cate,butnot his lands®, and therefore in- this On etiam 
| > $-* - . ſecundum ſtaturum a- 
caſe I{uppole he may make his teſtament of his [15711 Char. 


Andes”. - $.reſhi1.q.2 1. Conar. in. | 


6 TIfafelonftbecindited, and afterwards at- Rub-dereſta-extr.. 
, Wo hs frh part.n,27.Michael, 
tainted by verdit or confeſſion, the time of the Gg;.gThefur com. * 


fact committed compriſed in the inditement,is op.$.ceſtin.q.26. ; 
t )Quia non condcem- Þ 


to be regarded in reſpect of his lands:butinre- ek 

ſpecte of his goodes, in the time of his iudge- prohibitus. vide tar. 

ment*. And therefore if before iudgement he wy mnmnne NR |» 
. doeſcll,giue,or otherwiſe alienate his goodes, Fibidem. NN oy 


ſuch ſaile,gift, oralienation is good'. Neither i) Quia viz.non phibe. | 


5 = 2 
| rur,q non condenarur. 
7 T may the Sherife or other perſon,take or ſeaſe - Porkdie.grance.fol.6 


the goods of any perſon arreſted and impriſo- 1)Perkins.vbi ſupr-c6- 


ned,before the fame perſon be conuicted or at- <ordarius ciuile.L, 
poſt contratum.ff.de 


tainted of felonie,according to the law,orthat {,n.c. cum diſtinfQio= 


the goods hee otherwiſe lawfullie forfeited ”. 2c ramen,veper Bar, 


Howebeit if hee make his teſtament before pale” 


the condemnation , for as much as the te- m)star.R.3.an.1.c.3. 
ſtament 15 not good before his death * , ſuch 1<-Maithe.de celebr; 


miſl.extr. 


diſpoſition beeing preuented by tudgement ,panor.inRub.de te- 
or condemnation, 1s made fruſtrate *, in ſo fta.exr.lul.Cla.S.ceſtr. 


1-3 . . q.21.Grafl.$.reſtr.q.26 
\$ much that if the f teſtator becing conuicted Valq de ſucceſreſol, 


\ I 2 Of lib1.6.6.0.18, 


FP age] Vn »— Baz. £5. 
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o 


\ x0)Panor.in Rub.de 
teſta.extr.[ul.Clar.$. 
reſtm.q.21.Grall.S.te- 
ftm.q.26,Vaſq.de ſuc- 
cefi.reloluc.hb.1.$.6, 
n.is, 

p)L f1quis.$.quatenus 
f.dc inuſt.teſto, 


' Theſerondpart. 

of felonie,be neuer executed , for thatperhaps 
he dicth in priſon,or eſcapeth out .of priſon & 
dieth naturally: yeris the teſtament voyde by 
force of the condemnation *, vnlefſe hee doo 
obtaine his pardon,and there withall full reſti- 
tution to his former eſtate?, | 


Of Heretikes. 


1 Ax heretike can not make a teſtament. 


2)Auth.credentes.C. 


dehzre. Lindw.inc.t. 


' dehzrer.Vaſq.de ſuc- 


2 Whether and when dooth an heretike forfeite his 
landes or goods. 

3 Whether is the teitament good, if the herctike were 
nener conuicted. * 

4 CA heretike may be condemned after his death. 

5s Whether an heretike hauing reclaimed his hereſic. 
may make a teſtament. 


Q.X111). 
Px N 7} heretike can not make a teſta- 1 


@xncment*. And albeit by the lawes 
"Jjand cuſtomes of this realme an Þ 2 


ceſlreſoluc lib.r-$.iiij. R549 2H herctike do not forfeite his lands; 


n.23.Simo de Prxtis, 
deinter.vit,vol.lib.z, 
dub.r.ſfoluc.4. 
b)DoR.& Stud. lib.z, 
C.2). 
c)Tbidem, 

d)Bar.ind. Auth.cre- 
dentes.Grafl'S teſtin). 
q.24.Clar.$ rcitm.q, 
24.Gabr.com.conc. 
lib.4.tit.deteſta, c.t, 
Quzretamen p ſtat. 2. 
FHcn.5,C. 7. 


Fl vnlcſſe beeing deliucred to laye 
mens handes, he be executed for his herelie®*; 
nor hisgoods,vnleſſe being couicted of here- 
ſiehebedeliuercd to lay-mens handes'*: Yetif 
hebe conuicted, and publikelic excommuni- 
cated,though not as yet deltuered, he can not 
make a teſtament of his goods or cattels*. 
If heT were neuer conuicted of herefte, and 3 
yetdic an vndoubred heretike , in this caſe it 
; may 


; 0 


=s 


who may make a teſtament or not. 55 
may ſceme that his teſtament is void,in reſpect c)c.Abolend.de ſen. 
of his goods; the rather by force of the excom- ©*<om-extr.Lindw.n 

of — ſaunas : . d.c.r.de hxretic.&inf. 
munication , into the which by reaſon of his ead.parr.s. 18. 
hereſic he did fall z/o facto *®, eſpecially if in his Ar non lufficit exco. 


: . | ; : | municatio,ctiam ob 
life time he were fo publikely denounced*:yea cen, quoetfcmur 


4 though he were notſo denounced, yet | fo 0- quisinteſtsbilis, ni fir 


dious1is the crime of herefie, that hee may bee PoÞlicara, f verum di 
: cat Simo de Prxtis; de 


condemned of herefie after hebee dead © : at inrerp.vlcyol.ib.z.tol, 
leaſt the exception of inteſtabilitie, may be op- 148-975. 


] _ 
poſed againſt the probate ofthe teſtament®*. If 7,7, 49m San” 


2 the reſtator reclaime his hereſic, the he is not de accu.L.Manichzos, 


C.de heret.c.,vrgentis 


inteſtable;although hee did not reclaune the 4 hid 


ſame before condemnation, ſo thathee doe it $.herchs.n.zr. #gid, 
beforehebe deliuered to the ſeculer power*. Bofkrratt. var.ur.de. 
age" hxrcuc.Bellam.dec, 
But how ſo cuerhe recouerabilitic to make a ;,, un. - 
reſtament, which reclaimeth his hereſte,yet the h)Percaquxhaber | 
teſtament made by an heretike , whiles he per- P<<inE1.de ſecundis 
6 hs nuptys.C.n,7.Cardi- 
ſiſtethin his hereſ1e,doth not recouerany force nal.inclem.cos de ſe- 
by ſuch recantarion *: and it he fall againe into UNE EDEICY 
| . part. Y.10, 
the hereſte,by ſuch relapſe hee deoth incurre. ;\140-erum iurequo 
all the puniſhments, whereunto he was ſubicct oos viimur,namiure 
before: neither is his recantation any more to © reclamans hzre> 
- | £6 ſim poſt ſententiam ſo- 
be accepted . | lum euitat pxnam mor 
| tis. Panor.in c.pen.de 
hxret.extr.Boer, decif, 244. Boſl. rraR. yar. tit.de hzrericis. (k) Simo de Przus.de ins 
tcrp.vIt.vol.lib.z, dub.,1.ſoluc.4. n,56. cuius rei ratiocſt, quiateſin ſuit ab inituo nullume.. 
(1Clar.Boſ.Carcrius, Grillandus,& alij de hreticis, | 


Otan Apoſtata. 


1 An Apoſtata can not make a teſtament. 

2 An Apoſiata woorſe then an heretike. 

3 Whois an Apoſlata. | 

4 Theſtate of the heretike and of the Apoſtata dam- 
I 3 


nable 


aa as tt... gs 9 tmay - » 
- by _ 


- "Rat. Cana tHodic! 


#$ chriſtianos, de hxre, 6. 


oor < owns 


— | Theſecond part. 
vable.” ; 
s Three kindes of Apoſtaſie. 
6 Ehery Apoſtatae is not inteſtable. 


0C.xv, 


== Hatf which hath beene ſpoken x 
=o of an hererike may alſo be veriti- 

ed ofan Apoſtara *.Forheis f as ; 
bad or rather worſe and more 
— execrable *. Forf an Apoſtata is 3 


a)lL.r,:,% 3.C.de apo» 
tir.de apoſtat.$.qua- 


hrer, 


, 
7 


b)Weenb.in cirgle be nd = whole ſtarte backe from the 


olt,C.L.vit,C.cod. 
apoſt.C.L,vlt,C,c Chriſtian faith , which once hee did profeſle 


and wherin hewas once baptized, and becom- 
meth in profeſſion a Iewe, ora Turke, or ſome 

-ea5e ro Hoſtel other intidel approouing their deteſtable rites, 
porefh.2.9.7.c. quidam and ſuperſtitions: wheras an heretike,albcit he 
deapoſt.:c.conra 409 obſtinately perſeuerin his error;yet he er- 
reth not wholy,but particularly i inſomepart of 
d)Summa Hoſtienſrir. cliriſtian religion"®.Both in truth are abhomina- 
«hzre.&dc ApoMz. leand thef ſtate of cither miſerable, and dam- 4 
nable.Butof the two the Apoſtarais more hor- 

' rible,and better were rt ncuer to haue knowne 
e)z.epiſto].Perr.c.2. the yay of trueth, then after the knowledge 
verlureepitt Paula”  thereofzto reie@tit orſtartaway from it*; wor- 
f)Panor.in c.1.deapo- thily therefore is the Apoltata to be as ſcucre- 

m_—_ lie puniſhed,as an heretike*. 

Theref be three kinds of Apoſtaſic: Perfidie, 5 

Inobedientie , Irreeularitatis, one of misbelecte, 
an other of -Giſobedicce, the third of irregulari- 
p)Summa Hoſtienſ.tir tic ®, Apoſtaſie of misbelecte is where 2 man 
hy pines oe P* dooth vtterlye forſake the chriſtian belcete, as 
; _ mention is made before : fo did Inl;an the A- 
| poſtata. 


who may make 4 teſlament or not. # rc 
oſtata.Apoſtaſie of diſobedience is, when the 
ſubic&retuſeth to obey the lawfull commaun- 
dement of his ordinary orſuperior”: and ſo do cumma Hoſticaſ 6, 
many Anabaptiſtes at this day. Apoſtaſic of it- ur.de apoſta.epift. ad 
regularity is,when he thathath entred into the Hebr. c.13.vert.17. 
miniſtery and taken holy orders, forſaketh his */<* 2925.6e apoſiz, 
ſpirituall profeſſion;and becommeth not in ha- k)Bar.in Rub.de apo- 
6 bite onely, bur inactionsalaieman': BurfI fa 
ſuppoſe that an Apoſtata from obedience, or 9 as Her 
from ſpirituall proteſhon, is not diſabled to ſtienſ.ſfumma eod.ir, 
mak2his teſtament*, though he bee worthulic 9c punianture 


ſubject to other greeuous puniſhments', 


Of Vlurers. 


1 CA manifeſt vſurcr can not make a teſtament. 

2 Emery vſurer is not inteſtable. 

3 Whois a manifeſt vſurer. 

4 Whether one atte may make an vſurer tobe mani- 
_ | | 

5 uo he be an vſurer which lendeth for gain, 
but dooth not receine any more then the principal. 

6 Anwſurer is not intefable in Enzland,wvnleſſe hee 
take aboue 10. in the 100. for a yeeres forbea- 
raunce,or after that rate. EE 

7 T he puniſhment for wſury in Eneland. | 

8 A manifeſt wſurer is not to bee buried in anie 
church or churchyard. 


Cxvj. 
&X 1 Manifeſt vſurer cannot makea te- 
y ſtament,and though he make one, 
Y itis voydin law concerning goods 
- I 4 and 


1 WP - [The Logs 
and cattelles,ynleſle he farisfie for the vſury, or 
Nequanquamde fur. PUCMN caution for ſatisfaction to be made *. 


hib.s.Clar.$.cett.q.26 - Where t is | ſa1d,a maniteſt vſurer,we are to 2 


Michael Graf: The ynote, that not euery vſurer is excluded from 
ſaur.com.op.$.tcſtrm. ' 


=794 | -- makingateſtament, buta manifeſt vſurer one- 
b)d.c.quanquam.& _ ]y*,thatistoſay, Tſ{uchan one as hath beene 
wig. &DD. Condemned foran vurer,or hath publikly con- 
telled that he hath taken vſurte, or is publikelic 
reputed and taken for a viurer amongeſt his 


| ©)Gemi. &Franc.ind. neighbours, whoare preſumed to know his life 


þ C.quanquain. | 


and conuecrſation*. And t albcit ſome are of 
this opinion, that a man can not be ſaid to be a 
manifeſt vfurer,vnleſle he haue diuers times ta- 


 4)Bar.inL. 3.dcfurtff Len yſurie 4,yet that opinion is not helde for 


ſound,amongſtthe writers ofthe ecclefiaſtical 
 Jaws;who thinke that a man may bea manifeſt 


| e)Card.inclem.cos de viurer,by occaſion of one onely ate the fame 


405g, 
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« Parent —_ 07 eat 
" >. X <a 3 
a” bl; 4 \ *, 

" 


a 


Sha 


OE IT: 10 
£. h - 2 FS 
Ry A ” , C 


go Om Oo ot reorean BS  plosg At A eG ee RO SER 5 Oy ore OY ot CA ns rb eels rae II THAI rr en 
"I , To tbr 3 
« 


itis not{ufficientin lawe to deprive a man of 
theauctority or libertic of making a teſtament, 
becauſe he hath lente his mony or goods to v- 


if fDom.& Francin q, {uric,vnlefle he haue taken encreaſe, oner and 
4 ©. quanquam de vſur, | aboue the principall* . Neither Þ is it ſuffici- 
| kb.6.Rpa.reſponi.116, ont to haue taken vſury , and that manifeſt- 


lie,ro the cffect of making the vſurer inteſtable; 
vnlefle he haue receiued abouc the ſumme of 


 g)Star.Eliz.an.r3.c%, To.pound for the lone or forbearing 100. poiid 
for one yeere orafterthatrare*. ForTalrhough + 


all vſury be worthily condemined by the lawes 


” Wd.Srat. . and ſtatutes .of this realme;,as vnlawtull and vn- 


godly : Yet neuertheleſle cuery kind of viury, 
1s not puniſhable with like penaltie: for if anie 


= pound 


doo receive viurie onely after the rate of 10. 


- 
K, 


FP 


| ſepul.qig, © being publike and manifeſt*. Neuertheleſſef $ 


G 


who may male a teflament or not. 57 
pound in the hundreth for a yeeres forbea- 
rance,or vnder that rate, he ſhall onely forteite 0 
ſo much as ſhal be reſerued or receined by way _ 
of vſurie aboue the principall': butit any ſhall 
receiueabouethat rate, hee dooth not onelie 
looſe his principall together with thc intereſt, 
butis alſo to be puniſhed and corrected accor- | 
$ ding to the lawes ecclefiaſticall* . By f the 6)Eoa.ftar,Eliz.an; 
which lawes eccleſiaſticall, ifany be a manifeſt 13-c.8. 
viurct,not onely his teſtament is voide,as is a- 
forcſaid, but his body afterhe bee dead is not 
to be buried amongſt the bodies of other chri- 
ſtian men,in any church or church-yard, vneill .. 
there be reſtitution or caution tendered accor- Nde.omtnerands 
ding tothe value of ſuch goods'. vlur.s, 


1)Ibidem, "A 


Of Inceſtuous perſons, 

1 Whether inceſtuous perſons may giue any thing by 
their teſtament and to whom. 

2 VVhat mariages be inceſtuous. RY 

3 VV hat degree of conſaneuinitie dooth hinder ma- 
riage. | 

4 Certaine caſes wherein the teſlators may bequeath 
ſome thing to their inceſtuous children. | 


XVI}. 


ZE ft which dooth contracte inceftu- 
ous mariage,is prohibited to diſpoſe 
G1 any goods or cattelles by his teſta- 
= ment orlaſt vill , either to his chil- 
egottenin ſuch inceſtuous mariage ,or 

L 5 to 


# 
H 
] 0 - 
 4Þ bag {+ 
$ 


_ dren 


28 TE þ | 
a)L.f quis.C.dein-. | ; +2 he ſecond part. : 
abs auis. Per libe- © 1y Other perſon ©, fauing ro his children be- 
ros auremintellige ns gOtten in lawtull mariage ( it he hauc any by a 


ſlum wiam &hlam, tyrmer wife) orto his parents, or to his bro- 


ſ:d n2potem, & nepte, "Wb" | : : 
& d-inceps alios vet ENCH,Or fiſter,or to his vncle or aunte*. By t in- * 


 u/quefxus delcentt- ceſtuous mariage in this place, I vnderitande 
TCeS: XPerPArentes, hy (Fn p > - | E 
folim patrem & ma. FCN MArIages as are folemnized or had be 
| trem, (ed etiamauum, twixta man anda woman, being of kinred or 
auian,&ato-alcen- a[{1nnce,the one tothe other, within thoſe de- 


dzentes. Accurl. Bald, & 


atj1nd.1..ſi quis. Simo 2ces Of confanguinitic orafhnitie, within the 
-dePreris.deinrerp, which itis not lawtull ro marrie*;that is to ſay, 


 vit.vol. li. 2.dub,1.1o- NY EO Tues 
luc. 4.n.92. within the leuiticall degrees , or the degrees 


c)Courr.d: {ponſ.& * prohibited by Gods lawe , For at Þ this pre- 
mart 2-part-6-©.5-%© {ent,by the ſtatutes of this rcalme it 1s declared 


: 4 162600 "" and cltabliſhed,to be lawtull forall perfons to 
d) 2 trapand yt marry,which be not prohibited by Gods law; 
Co toraL his * andthatnoprohibition(Gods lawe excepted) 
dub.1.ſoluc.4 n.9z. ſhall trouble or impeach any mariage, without 


F)c.cum inthubiuo.$.f the leyitical deorees*. And therfore whoſocucr 
quis.de cland.deſponl, « | 


ext. &ibi Panor.Brook, dOOLth Maric being prohibited by Gods lawe, 
rit.baſtardic.n.23.Fitz- or being within the leutticall degrees, can not 


| herbimt. batardie.n, 2, 


oboe epit. defodn- diſpoſeany thing by his tcſtament but to the 
ſal.2.parcc.3.$1.con= pcrlons abouc named, and cſpeciallye not to 
cram tenct®.99% his or her children begotten in ſuch inceſtu- | 
Sibipeun4emmterſa- OUS Mariages;vnleſſe T the parentes were igno- 4 
os calus,an.24Hen.s, raunt of the impediment of ſuch conſanguini- 
-tr1 copay; th nitic orathaitie*: In which caſe the mariage 
h)ltaditaue Can. being publikly folemnized;rhe children which 
on + prupegs 24% arc borne during ſuch their ignoraunce, or the 
locum har no {416 19nOrance of one of them are legitimatc{, albeit 
infpurs.ſcderiamin, the parentes afterwardes ſhould bediuorced *: 
i hot. 2 orvnleſſe ſo much onely. were lefte vnto their 
in parcia de prob.2xtr, {aid children, as would {eruefor their compe- 


 239-52>5412.6.942 tent ſuſtentation or noutiſhment® : orvnleſſe 
MEILCONCLIA.S,, © i PE the 


_ 


who may makea teſtament ornot. FS$ 


the children were appointed bare executors 6857 to 
: - UEN.Tefnz&ELMUMINAC 

without any other benefit : In which caſes the , ye..gmms.Sumo de 

rcſtamente 1s good' , as hcereatter more at Prztis.deinterp.vlt, 

laroe ® vol. 1b.s.fol.17.n.27, 
= k )Infc. patt. 5.5.7. 


Of a Sodomite. 


7 PYVhors 4 Sodomite, 


2 


oy 


3 


2 AM Sodomite can not make a teſtament. 
3 VV hat if he were neuer condemned of Sodomitrie. 


d.xV11j. 


W 2 < - i Sodomite, that is tO ſay,he OI ſhe a)Sodomia *Aitem di- | : 
XI that dooth committhat wicked & c_—_— ſolum illud 
- . nerangum peccatum 
TAKA] horrible finne againſt nature, as incerelinis God 
NN; didthe Sodomites, whereof men- tlagirium illud contra 
tio 1s made inthe holy ſcripture*, 2turam cum tzmina. 


©, | | ? Ethxc opinio commu- 
is f prohibited to make ateſtament},and to be- ni; c& contra Socin, 


queath his goods and cattelles; And albeirthee contendentemiſtiuſ- 
wereneuer conuicted , f or condemned there- 79 peccarum,non 


6 -*>" ſodomiam,ſed extra- 
ofin his life ermec, yet I ſuppoſe this CXCCPtON pordinariam quandam, - 


£ 


may be obiected againſt the probate of the te- P*utionemdici des | fo 
| 4 for that | inteſt he rr bere,quem DD.come * 7: 
ſtament*, tor that he was inteſtate at the time qunirer reprobant;ve = 


of the fact committed*, refert Viuius, lib. com. | 
I * op.verb.ſodomia. Dec. 2% 


in L.j.de ſccundis nup». : E 


ri1js.n.9.C.Card.inclem.1.de confing.&aff.q.13. (b) Gen.c.19g. (c)Spec.de Inftr.edit, * 3 
$. compendioſo.n.5.' (d) Dec.in L.1.de ſecundis nup.C.Simo de Przris.de interp.y]t.vol, 
Þb.z.dub.1.ſoluc.4. n.97. (e) S1mo de Pretis.& Dec,ybi ſupra, Adde Cardinak in clems - 

cos.dc ſepul. q 19. ns 


" Ofa Libeller. 


1 Y/hatis a famous Libell. 
2 A Libeller inteſtable. 
Q x1X, 


. The ſecond part. 


C.X1X. 


z) Famoſum quandaq; _ 
in malam partem ſus 
nu mulris exemplis | Y 
oftedir Petrus 4 Placa. [2 ; 
epir.deli&, c.z. 
b)Summa Angel.Sum- E 


ETFs F f Famous *Libell iS a Writing Made. 
to the infamie of any man,publiſhed 
I A abroad to that endc?: and he thatT is > 

2 condemned for deuiting,wiiting, or 
alt om prprpm 1 Ih publiſhing theſame,is thereby depriucd of the 
de eſta. L.vnic.defa. aDilitic of making a teſtament, or diſpoſing of 
mol.libel.C.Perr.a Pla. any his goods or catrelles 


epit.dehQtelib.t.c.3. 
Ofhindt that killeth himſelte, 


— 


d.XX, 


— 


=þ* any maidow iningly & willingly 


JL 1 quis filio,$.cius, F2 6D, 
deteſta.ff, — quire= NRIFSER |kil himſelf, his teſtamer,it he made 
Balax-poti-G 32 any,1s voyd both concerning the 
2114 
DValide facceffre. ppointment of the cxecutor,and 


foluc.bb.1.$.3.0.31. _ lo concerning the legacie or be- 
queſt ofany goods,tor thcy are confiſcate” : 


Of him thatis outlayyed. 


x An outlawed Perſon looſeth his goods and benefie 
of the lawe. 

2 VYhat ifthe ation be perſonal? 

3 VV hat ifthe attion be wniuſt? - 

4 YVYhether an outlawed perſon may make his teſta- 
ment? 

5 VV hat if the princegiue the goods to the executor, 
whether is he therefore chargeable with the pai- 
ment mo legacies; 


6 He 


TH 36, ie” Et 
TG PIES 


who may makea teſtament ornot. 59 

6 He that is outlawed dooth ſome time forfeite not 
2oods onely but lands alſo. HG 

7 An ontlawed perſon may make his teſtament of 
landes not forfeited. 

8 Anoutlawed perſon may aſsitne tutors teſlamenta- 
rie to his thildren. 

9 Certaine other caſes, wherein hee that is outlawed 
may make his teſtament. | 


d. XX]. 

1 | SEOPSP N t outlawed perſon is not onely. 
| ATY = 5 out of the ies. 9? the Prince, 
—I NF 6c out of the al of the laws of this 

ES K-53 rcalme*, but alſo all his goods and 


a)Firzher. Nat. Br, fol, 5 | 
; 161.Termes of law. + ..# 
cattelles be forfeitedto the Prince, verb.vtlegari. #4 


© by meanes of the outlawrie® , although t hee ?)PoR&Swuiba.cg 

were outlawed but in an action perſonall*, and c)Termes.ybi ſupr, 
; although alſo the action peraduenture were 
notiuſt: neucrthelefſe his goodes and catelles 
are forteited,by reaſon of his contempt in not 
appearing : forit i$4 maxim in the common 
lawes of this realme, that he that 1s outlawed 
docth forfeite all his goods andcattelles to the 
Prince;without diſtinction whether the action 14 
be iuſt or vniuſt*. And theretoreT irfolloweth, yDoa.& Stulib.z.c.y - 
thathe that is outlawed can not make his teſta- 
ment of his goodes ſo forfeited *. In ſo much </lul-ClarS.reſtin, 
5 thatt ifthe prince hauinge {eaſed the forfeited T7 
goods of the teſtator , ſhould giue the ſame a- 
gaincto the executor; neuertheleſſe the teſta- 
ment is voide in reſpect of ſuch goods;neither 
can the legatarie recouer the ſame at the m_ 
4 


Pay 


T he ſccond part. - 
f)Doc.&Sru.lib.r.c.6. of the executor *, for by the forfeiture and ſea- 


- ©5080 08 (Rai {1n the propertic thereof is altered, and fo cea- 


h)Termes of law,yerb. ſing to bee the goodes of the teſtator, doc not _ 


velegat.  chargetheexecutor,as aſlets®. 
1) Vide quz ſcquunrtur O | By: | 
boeS. litera L.quoctis It T the teftator be outlawed by an outlawric 


rendir quod ſcripferit for telonie, then he doth not onely forteite his 


=> 1: urs ig goods and cattelles,butalſo his landes and tc- 
fols. nementes, whether they be holden in fee ſim- 
be: "] . pleorftorterme of life*: And hee that is thus 


DIs enim gui noſtrati- 


bus diciturſtlegatus, Outlawcd, can neither make his teſtament of 


parumdiftertareleg2- thoſe goods nor of thoſe landes , forthey are 
ro:Cumrelcgatio({:cur { his: 6 
vtlcgatio)nihul aliud HOC D US. | | 

eſt,quim cxilum tem- Howbeit} I ſuppoſc that he that 1s outlaw- 
porarium Erelegattie edinan action pertonall , may make his teſta- 

- pxn.Quinimo& [2- > ly 7 nl. i 

legatiquandogque — Ment of his landes, for they are not fotfeited*. 
(proutertiam vilegati) OritT he doe afligne tutors to his children (as 


| eee ut within theprouince of Yorke and other places 


Jul.Clar.$.teſtin.q. 22. 
Atramen non amittic by cuſtome there vſcd parentes may doe*) the 


teltm.tationerelega- ſame afſignation is tobe confirmed ,by the or- 


| tus quoad bona, f1 qur 


Gnt non confiſcara.lul. ANaric to whom the probate of teſtaments ap- 


_ Clardd qzz.Quare,fi- pertaineth. OrT itthere be any error or diſcon- 


cut relegatus,ita etiam ,.- : : > 
vtlegarus reſtandi tinuaunce in the ſute,or PI oceſlc , by MCanes 


facultatem retinet:Si Whereof the outlawric is reuecrſed or anulled: 
_ luperfi non pro- Or if the partic outlawed were beyond the ſeas 
criptum,ſiue publica- . . GS» 
eum.Porrs bannitus At the time of'the outlawrie pronounced”,or it 
non eſt inceſtabilis, three proclarnations were not made according 


Slarqr7.Deniqznee 1g the ſtatute lately-made in that behalf,viz.one 


&Fcportarus ad pias 


cauſas.Graſſus.$xe-» In the open countie courte,an other at the ge- 
ſtim q.17.0.9.mults neral quarter ſeſſions,& the third at the church 
minus efficitur ytlegat? | | nn | 

inteſtabilis,quoad ea OT Chappell where the partie defendant dwel- 
quz non ſunt appli- [eth"; in reſpe& whereof the outlawrie is reucr- 


canda fiſco. ſed and voide:In theſe and like caſcs the teſta- 


m)Tcrmes of law.yerb, wa : s | ; 
vileg, _ + mentisgood,notwithſtanding ſuch outlawric: 


n)Stat.Eliz.,an.zt.c.3, And 


6 


” 
/ 


<v 


Ks %\ 


v 


who may make 4 teſfament or not. 60 
And ſo it is if pardon be obtained, and he ther-. oO 
by fullic reſtored 0, nus.de1niuſt.teft,F, 


Of an Excommunicate perſon. 


1 An Excommunicate perſon ay make a teſtament. 
2 Saung in certaine caſes. 


C.XxX1]. 


[T4 


: Reg ictherfan Excommunicate perſon 

[OY EA may make a teſtament or not 1s a :\Gabr.Rom.lib.4.c8, 
queſtion which hath many patrons, concl.tir.de teſta, 
both ofthe affirmatiue and negatiue concl.r.Grafl.The- 


ſaur.com.op.$.teſtmn. 


parte , howbcit the affirmative hath moe in ,,. per. Duen. tract 
number. And thoſe alſo greater in weight or reg.& fall. vbicirantur 
auKtority*: And this affirmatiue concluſion pro- OT” 
- ceedeth,although he be publikelie exommunt- ingniri, 
, cated”, vnleſſe he be f excommunicate for he- b)Srafl.& Duen.vbi 
rcl1e,or manifeſt yſury,or for ſome other cauſe, oa 0 RNS RES 
for the which heis prohibited to make any te- pus fir denunciatione; 
ſtament:orvnleſſe he be excommunicate with Pays 
that great curſe , which is called Anathema, 1, 5 13: - 
which 1s not to bee inflited but vpon great 4)Socin.rract.reg,& 


| ' , 5 II.verb, excommuni-= 
cauſc,with great deliberation and ſolemnitie*. {uo 


Of Prodigall perſons. 


i Diners perſcns inteſtable by the ciuill lawe, which 

 arenot prohibited by the lawes and caſtomes of 
this realme. a. 

| CxX11) 


'S 


—— LORE 


/ 


 a)Dequibus Vieelius 


_c)L. de ſtaty, de tc- 


Hoftienſ.rit.de ſepultu. m 
ris.$.an licieun.Ol- 


| The ſecond part. 


C.xXilij. 


i” ſua werhod.inr.ci- [FEE Thers t alſo for other cauſes are. for- 1 
uil.b9.c.5.&6.cum þ bidden to make their teſtaments, by 
ek lereta, PAP > the Ciutll lawe* , namely prodigall 
o Ge prodigh: Salk. perſons”, and ſuch as are doubttull 
quibus non eit permit]. of heir ſtare of freedome or bondage; the ſon 
Me allo,{o longas his father liued(in whole power 
d)L.quiin poreſtare.ff, he was) could notmakea teſtament , by the ci- 
& tclta, _. uilllawe*®. Butſccing the lawes of our realme 

are contrarie,I ſhal not necdeto enter into any 


diſcourſe oi fthar lawe about theſe perſons. 


Of him that hath Geka not to make 
A Teſtament. 


1 It is an olde queſtion,whether he that hath ſworne 
ot to make a teſlament,may notwithſtanding 
 makea teſtament. 

2 The greater parte holde the affirmatine. 

3 No cautele under the ſame whereby the libertie 
of making a teſtament ,may be taken away. 

4 Whether it be needefull that the teſtator doe ex- 
 preſlie reuoke his oath. 


a)De qua.q. Bar.inT.. 3.2} wv 


fi quis. .f de leg. 2.10, 
And.in c.quod ſemel, 
dereg.iur in6.Bald,in 
Auth. hoc inter.C.de 
reſta. Spec.de Inſtr.edi, | 
S.compendiolc.verſ. .|| 
quid f quis.Surmma 


2&1 isfanoldequeſtion,whetherhe , 
Zr that hath takey an oth not to make 
jateſtament, may notwithſtanding 
imakea teſtament*: and Falthough 
There were many which did hold, 
drad.conſ.i27, - | that 


who may make 4 teſtament or not. C3 - 
that in this caſe he could notmakea teſtamet*, Þ)Specul.Hoſtienf. Ol- 


- . - -* drad.& alij,ybi ſupras 
etthe greater niiberare of the contrarie opini- "99-09! BP 


ON ;eſteeming the othef notto be lawfull and c)Barin d.L.fiquis. 


conſequently not offorce to depriue a man of 1ul.Clar.s.reſtrn.q. 94. | 
q Fo of P Michael Grafl.$. LEN 


the libertic of making a teſtament”, And there- 4, <..c., lib.rec. 
fore ifa mi firſt make ateſtament,6: then ſwea- icnten.verb.ceſtra.n. 
reth neucr to reuoke the ſame, yet notwithſtan- 57: hc opinio pro- 


culdubio communis 


ding he may make another teſtament andther- e&,ceftimonio corun- 


3 byrcuoke the former*: for f there is no cautele dem Clar.Grall.Soa- 
vnder heauen,whereby the libertie of making 5g... vi pr.cui ac 


or reuoking his teſtament can bevtterly taken cedunt etiam Olden. 


4 away*, Howbeit iff the teſtator will make-his COONS 
teſtament contrarie to his othe , then it1SNe- gereſta.extr.2.part. . 
ceſſarie that he reuoke his othe alſo,for the for- c)Bar.Clar.Grafſ.vbi 


mer teſtament is not reuoked, vnleſle the othe War je ret 


| bealſo ſpecially or expreſlie reuoked®. conc].1.n.8.cuminfi- 
| nitis alijs. 
(f)Bar.& Olden.vbi ſupra. (g) Tul.Clar. $.reſtm. q.94. Soarez, hb, rec.fen.verbeteſtmin, 
67.Grafl.S.reſtm, q.87,vbi dicit hoc efle yalde norandum, . | 


Of him that 3s at the verie point of 
Death. 


1 He that is at the pointe of death cannot alwaies 
make his teſtament. 

2 V/V hat if it appeare that he is of perfite minde and 
memorie. 

3 VV hat if his words can ſcarcely be vnderſtood. 

4 YVhat if it bee doubted whether hee bee of perfite 
minde and memorie. 

5 Whether the teſtament made at the point of death 
by the motion of an other be good or not. 

6 What if the perſon be ſuſpefted which dooth aske 
the queſtion. 


x ÞB , rhy 


The ſecond parr. 


(7 They whit be extreamely ſicke doo eaſilie anſwer 


(yea ) to aniequeſtion. 
8 Theformcr teftament is not renoked by the ſecond, 
made by him that is readie to die at the interroga- 
tion of a ſuſpeted perſon. 


% 


o Whether the teſtament be good, which is made at 
the interrogation of a evils not ſuſpected. 
10 What if the ſicke mans meaning doo not appeare 
but by his bare anſwer. 


11 Whether that teſtament bee good which beeing 


« a)L.quoniam indig- 


” ,* num. C.de re- 


ſta. & DD.ibtidem. Mi- 
tic.de conieR.vlt,vol. 
Iib.z.tir.6.Simo de 
Pczris.de interp vt, 
yol.l;b.2.dub,vlr, 
ſoluc. 4. 

b)L.2.fﬀ.de teſta. L. fe- 
nium,C qui tcſta.fac, - 
> wolf 

',  ©)L4.dc adimen.leg.ft, 


written by the Kinsfolkes of the ſicke man,and af- 
terwardes reade unto him , and hee demaunded 
whether he be content to haue the ſame ſtande for 
his will, anſwereth( yea? ) 


$.xxv1, 


2A) Hether | he thatis at the very pointe 
Not dcath may make a teſtament,or 
NCB whether the teſtament made by him 
E=Iylenhec is haltc dead becgood or 
no, may beknowen by thcle caſes following. 
"The firſt caſe is, when a man becing ſo ex- 
treamely ſicke,that he is wel nic dead,yetFne- 
uertheles it appeareth vndoubtedly by his'ge- 
{tures & {{tble ſpeeches,that he is of good vn- 
derſtanding and ſounde memorie; in this 
caſe there is no queſtion, but he may make his 
teſtament *,for the integritie of the minde,and 
not of the bodie, is required inthe teſtator®, 
and the libertic of making a teſtament, dooth 
continue euen vntill the laſt gaſpe*.In ſo much 
that 7 it theggſtator beenotable to pronounce 
S200 , his 


= who may make ateſtament or not, 62 
his wordes ſo plainely and diſtinaly as hehad 
beene accuſtomed,but ſcarcelice and with great 
difficultie can be vnderſtood of ſuch as be pre- 
ſent, ( his tongue perhappes being ſwolne or 
become ſtiffe,and vnrulie, or otherwiſe diſtur- 
bed by meanes of his ſickneſle,) yet dooth not 
the teſtament therefore looſe his force or ver- <Þ 
tue*. | | | | d)d.L.quoniam indig» - - 
Theſecond caſe is, f when a man 1s at the num.Simode Pretis, 2 
_ pointe of death , but it dooth not appeare aps peek 3M 
© plainely whether hee bee of perfect minde and Alex.coofil.33.vol.z. © © 
memorie.In which caſe, ſomeare of opinion, *7- | ,3 
| thatneuerthelefle he is to be preſumed of per- c)Panor.in c.fin.de 
fe&t minde and memorie*© . Others are of the ſuccefi.abinceſtar, 
contrarie opinion, comparing him thatis in CO 
_ this caſe toadead man, partely through the in- 
 tollerable extremitic of the ſickneſſe,and partly 
through the cogitation of imminent death '.O-. f/Paulde Caftr.conkil, 
thers more indifferent do reconcile theſe con. 77 
trarie opinions,with this diſtin&tion: either the 
ſicke perſon dooth ſpeake fo diſtin&he as hee " 
may be vnderſtood,and then he is preſumed to | 
be of perfe& minde and memorie, and ſo to be 
in that caſe that he may make his teſtament: or 
elſc hee can notſpeake ſo diſtintly as hee may : 4 
be vnderſtood, and then hee is notin caſe to g)Dp. in L.iubemus. 
make his reſtament*. | | C.de teſta. Mantic.de |} 


; . . \.., conieR, vir, vol.lib.z _ -} 
. Thef third caſe is, when hee thatis atthe tir.6.n.«.Viglius.in 8, 


point of death and hardlie able to ſpcake, ſo as ſed cum paulatw.in- 
he may be vnderſtood, dooth not of his owne ftit.dereit ard. bi boc, | 

d k declare his teſt L diſtinQtionum ſcede-, **® ; 
accorde make or declare his teſtament , butat ,. ,,ciiariſtascon- .. 
the interrogation of ſome other, demaunding. rtrarias leges,nempe L,. ! 
of him whether he make this or thatperſon his Kg Indignum. & .: 


| .iubemus.C.detcſtas _ 
K 2 - EXCCUtor, | $ 


% 


| vir,.n,10.Socin. lun, 


| | tbidem, 


” 


T he ſecond part. 
_  executor,and whether he giue ſucha thing to - 
2 ſuch a perſon,anſfivereth yea, or I doo ſo . In 
which caſe itis a queſtion of ſome difhcultie, 
whether the teſtament be good or nor, neither 
h)De hac q.conſulas can it be anſwered ſ1mplie, either negatiuelic, 
velim Manuc.de con. ffirmatiuclic ., but diucrſlie in divers re- 
ie.vit.vollb.:z.unhs, 8 Rap : net ; 
& Gab.Row.liv.4.cs- [pets *,tor it fhe which doth aske the queſtion &g 
concluſcit.derelta. © of the teſtator,be a ſuſpected perſon*, or be im- 
-  concl.2, ybinon paticis h Uhm} "HP ay IP 
| contentus eſt diſtinQi- portunate LO auec t c teltator to Peake” , Or 
 - onibus. . make requeſt tohis owne commoditic! ; asif 


YPaul.de Caſtr.confil. pf, doe you make me your exccutor,or doe ® 


155,col. pen, vol.1 Zaſ. ; | 
CA vekt.n 256. you glue me this or that? And therupon the tc- 


797 pure ymeM Wh ſtator anſwer yea: inthis caſe, it is to bce preſu- 
2 . + 41 e ; = p - y 

"ne opefſemagis  Med,thatthe teſtator didanſwer, yea, ratherto 
com. dcliuer himſelte of the importunitic of the de- 


k)Zaſd.conſ.30.37. maundant, then vpon deuotion or intente to 
vol.1.vbi atreſtatur Ye Re ty Was HH x SD 
hanc <p.cfſe com. Make his will ”; becauſe it T1s for the moſt part 


YSocin.d.confil.133. painefull and greeuous to thoſe that be in that 


} yol.2.n.;g.Sichard.in YR hos 2 
| Lubemus C.deretta. CXEFCMiTIC , to ſpeake or bee demaunded a- 


| n.7infn. © nicqueſtion : and thereforeare readie to an- 
I <a mx >; fivere (yea,)toaniequeſtion® almoſt,that they 
| cum bumana.C.qui May bequiet:which aduantage,craftic and co- 
teſta.fac. poll, Mantic. yetous perſons knowing verie well , arethen 
deconiee.vit.vol.l1>,2 oft buſie , and doo labour with tootheand 
| confil.r44,vol.:.n. 49. Naile,to procure the ficke perlon to yeelde to 
- Sichard.ind.Liiube- their demaundes, when they perceiue he can- 


| Cretan7.. Notcaſilicreſiſt them, neither hath time to re- 


| eoniugllib.1.c.17, Uuokethe ſame afterwardes beeing then paſ- 
i em (onruer RN {ing to an other world*. And therforeworthi- 
| rer;ſca: exiamfiincerro. 11E and with great equitie and reaſon, is that to. 
puen=<7 be deemed,for no teſtament,when theſick per- 


erhominemon33- ſonanfivererh,yca, the interrogation beeinge 


W! vol.; 


o)d.Liubemus & DD, made by a{uſpected perſon; afivellin reſpec of 
bl LE _ preſump+ 


- 


who may wake a teſtament or not. 63 
preſumption ofdeceite in the one,as of defecte 
of meaning of making of a teſtament in the 0- 4 
3 ther? And this is true cſpeciallic,yvhen there p)Mantic.de conie&t. 
15 an other former teſtament, for thatis not to cps an 
| bereuoked by aſecond teſtament made atthe qdereſta.ext n,g. Peck? 
interrogation of an other, in maner aforeſaid ', 4.c.17.n.2. 
9 ButT it the perſon which maketh the motion be gener F 
be notanic waie ſuſpected *, and it dooth ap- n.41. Molineus in ad> 


a: *% 
Po 


peare withall by ſome conicetures, that the ſick — - 
perfon hada deſire ro make his will , as if the germare,Deciuw& a» 4 
!icke pcrion ſend tor his freend,who being co- ry wa ps "oi, 
men vnto him,asketh him whether hee make {7-? Hunt contulte = 

this or that man his executor;which otherwiſe 

were to haue the adminiſtration of his goodes 

it he dicd inteſtate; to who the ſtcke perſon an- 

{wereth;yea, orI doe make him my executor: _ 

In this caſe this teſtament is good*, albeit it *)Za£d-conbil.z.n.z7, 

; SE ocin Tun.d.corh},183 

were in preiudice of an other teſtament made \,,, couar.ind.c.cam 
x 0 before”. Butf what if it doe not appeare by any tbi.n.q. Peckius. d.c. | 

contecture,that the teſtator had a meaning to 99 og 

make his teſtament.,and yet no ſuſpition can be Socin.lun, confil, x44. 

concciued againſt the perſon which demaun- v92.944.47. 

dcth the queſtion , whedier is the teſtament 

g00d,1tthe teſtator doo onclie anſwer, year I 
ſuppole,that without-ſome coniecture of the 
_ teſtarors meaning,it is not{uthcient. OMantic.de covieR; 

171 Thefourth caſeis , when the T ficke mans yir.vol.ub.z.rir.6.n.9. 
kinsfolkes,orſome other perſons doo cauſe a Secin.lun. confi. 183. 
teſtament to be writtengafter their inditinge, 27 3<37* 

(the ficke man as yet neowinge thereot ) 
and then afterwardes the fame being read vn- 
to him,and he being demaunded, whether the : 


{ame ihall Rande for his teſtament, aunſwe-. 
K 3 | --- may 


Þ 


z 


L 
4 TD 
T he ſecond part. 
reth,yea,and ſhortlie after dicth : in this caſe 
v)Manric.de conic. the teſtament is not good ',vnleſle the teſtator 
+04 1-0 ommey PF" be had firſt vttered his meaning to the writer or 
wagis com.Couar.in inditer therot *, or had requeſted them to write 
decummnbing. his will”, orvnleſle the teſtator being of good 
- mus.C.dereſta.n.7. Minde & memorie,had by plaine and expreſle 
| Gabr.lb.4,com.con- wordes,or other apparant conicctures, confir- 
cluſ.rit. dereſta.conct 112d the ſame, then onelie by anfivering yea *. 


E 2.NI3.1t7. ; 


| y)Gabricl.vbi ſupr. But what if a wtll bee brought to the ſicke 


{ Z)Manric.deconiett. jap which becing reade ouer in his hearing, 
- vir. yol. lib, 2.tit-6.in fn. O 
F and hee demaunded whether the ſame ſhall 
ſtand for his laſt will and teſtament; anſ{wereth 
yea:and it doeth not appeare whether the ſame 
was written and prepared by the direion of 
the ficke man, or elſe of his kinsfolkes and ftrin- 
_ des, whether is it to be preſumed, to haue been 
7A OUR prepared by his direction or by theirs ? Ir ſec- 
P36 meth by the ſicke man , infauour of theteſta- 
concl.3.0:15. ment *;but when it appeareth indeede to haue 
beene made readic by others , then albeit the 
b)Manric.de conieft, teſtator beeing interrogated doe anſwere as 
wi volib2etit 6. 19: before ,, it is preſumed thatthe queſtion was 
made by the'ſuggeſtion or of the executor *, 
and ſo the GOT is not good,as is afore- 
faid. 


Of Eccleſiaſtical perſons, 


3 Two ſorts of Eccleſcaſticall perſons,regular,andſe- 
_ cular, Bs 

2 Who are meant by reeular perſons. 

3 Religions perſons compared to bond-men. 

4 Religions perſons compared to dead men. 


5 Who 


who may make 4 teſtament or not. 64 

5 Who be here meant by ſecular clerkes. | 

- 6 Fccleſuaſticall perſons are not ſimplie prohibited to 
wake their teſtementes. oo xo 

7 Eccleſraſticall perſons may make their teſkamentes 
of all goods, which they hauc not in right of their 
church. 

8 Eccleſiaſticall perſons can not make their teſta- 
mentes of thinges immoneable, which they poſſeſſe 
mn richt of their church. | 

9 An Eccleſiaſticall perſon may make his teſtamente 
of the glebe by him ſowen. 

10 Whether an eccleſ1aſticall perſon may make his 
teſtament of the fruttes not receined. 

11 All fruits which happen during the vacation, are 
due to the next incumbent. 

12 Whether an eccleſia#ticall perſon may make his 

 teſkament.of all moneable goodes, which hee hath 
in rieht of his church. | 

13 Somecaſes wherein ecckſiaſticall perſons cannot 


diſpoſe of their goods. 
$.xXV1J. 
7 JF t Eccleſiaſticall perſons there be 
| &Z)-$] two ſortes,the one Regular, the 0- 5 
2 [{-P} Ry ther Secular *, By Reeular | I doo a)c.duo.12.9.1.g!ofl. 


F2rRg vnderſtand Monkes, friers , and i2 Rub.de regularibus 
ISS other religious perſons® , where- eaderefacon i 
of becauſe we have none this day inthe church = Y 
of England.I ſhallnot neede to enterinto any 
diſcourſe concerning them: Onelie this by the 
waic, that theſe religious perſons in reſpecte of 
- their canonicall obeiſaunce, vowed vntotheir 


K 4; Abbots 


[<)Specul.de ftaru,Mo- tg. bond-men *,and Þ in reſpect of their vowe of 4 


| bis.legar Tul.Clar $. 
 reſhi.q 23,29,30.Mit- 


 Theſecond part. 

Abbots and prelates,are in lawe compared vn- 
mach. þ > Of ap ag Il PET - - 
4)Lideronzir.ville- cir perpetvall poucrtie, or renouncing the 
Nage.circa medium, world. 1CY Arc compared vnto dead men w S's 
e)Quod {i quis (ere 511 theſe reipectes they could not makea teſta- 
Cctupiat, an, X QUATe!NUSs 4 PF HT | 

Monachus fitreſtabi- IMENt*. Butifareligious man had madeateſta- 
ment betore his enteraunce into that profeſſi- 
chal Grall &.reſkig. 00 NCn Was the fame to hauc beene prooued 


| 34.8 Ferdinan.Valgq. and exccuted , as if hee had beenc naturallic 
| deſuccefl progrell, 


lib.1.6 5 dead* : and ifhe had made no teſtament, when 


f)Licleron,vbiſupr, he hadentred into religion, then the ordinarie 


| g)Ibidem, might haue comutted the adminiſtration of his 


g00ds,as of one thathad died inteſtate®. But ir 


* Þ)Panor.in Rub.de Was and is otherwite with ſecular clerkes, who 


| xegular,cxtr. albeit they be ſometimes comprehended vn- 
der the name of religious perfons®, yerthe law 
= —Mh pod an diſpoſcth otherwiſe concerning their teſta- 
x mentes , then of the teſtamentes of religious 
perſons. | A 
; 1, By i. Setwlar clerkes I vnderſtande Archbi- 
F &) Michael Graff. The- 


| "e- ſhops, Biſhops,Deanes, Archdeacons,Preben- 
# ſaur.com,op.S.reſtm. LP? TO. | : 

E q.34.-ul.Clar.s. reſt. daries, Parſons, Vicars,and other eccleſtaſticall 
G 9-27. miniſters or cleargie men ©. Theſe perſons f are g 


Jc.1.c.ci in officijs.c, ;.. TE, | : 
a lac regu #1 ſome reſpectes prohibited to make their te- 


 Efti.dereſta.extr.Co. ſaments, but they are not ſimplie, forbidden', 
© war.ind.c., 


Wherefore that we may the better know when 
they may make a teſtament, & when they may 
not,weare firſt to conſider whether the things 


whereof they make their teſtamenrtes, doe 


belong vnto them in anie other reſpe then in 


the rightof the church,or of their eccleſiaſtical 
an)Ita diſtinguiturin [jhn g Py | 


&crclauuogl.s, Forf of other thinges then ſuch as-are 
_ gotten 


I 


who may make a teſtament or not. 65 
gotten by right of the church , whether the 
{lame be lefte vnto them by their parentes, ot 
giuen by ſome friend, or whether they gortthe 
jamec by their owne induſtrie , cither by prea- 
ching of the goſpell or by tcaching of ichol Ei I 
lers,or other labour",of ſuch thinges they may <\.x.te refta.extr.flores 
treelie diſpoſe and make their teſtamentes, al- vit.vol:part.r.fol.4, 
well as late perſons®, althoughthe ſame be gi. M5 lieretaenn 
uen,or gotten afterthey be centred into the mt- rethin.q. 34. Perkins.rie, | 
niſteric,and alſo after they haue obrcincd ſuch &utes.c3inprne 
ſpirituall promotion”, ES Peri FIG 
 Ifanything doe appertaine,vnto.them 1n pis& Cler.Grall.d.. 
right of their church, then wee arc to conſider, ©4344 
' 8 whether the ſame be 2ozeable or not. For of f 
 immoncable thinges,as of houſes , or of demea- 
_ nes,or of glebe,and ſuch like,eccleſtaſticall per- 
ſons can notdiſpoſe by their teſtaments *, nor q\1..iubemus. C.de fa 
of the trees,or fruites, growing vpon the ſame crofan ecc/o.c, cumin 
g demeanes,or glebe*: Sauingf whetherthe in- Fe rv | 
cumbent before his death. hath cauſed anic of rir.deuiles.in princ. 
his glecbelandes to be manured and ſowen , ar Perkins voi pr Epte 
his proper coſtes and charges,with anie corne -- "aſeribinve, nu 
or graine,for in this caſe ſuch incitbent, maie /vereto an AbftraF, exe. 
makeand declarchis teſtament of all the pro. YH Hbana-c.iz, 
fits of the corne,growing vpon the ſame glebe *)Lindw.ine.nulſus | 
landes,fo manured and ſowen'. And although {{25-e contucmd. 
10T heretofore, as well by generall cuſtome of Airuc. Clans 
this realme*,as by ſpecial! conſtitution”, it was )<,<vm inter refores 
lawfull for parſons and vicars, after the feaſt of lt 100 
p | P » CONMLTUC, 
theanniiciatis of the bleſſed virgin*,& in ſome Evor. 
places after the feaſt of S.Marke”,to make their -—_ TER 
reſtaments of the fruires of their liuings, albeit res.lib.r.prouiciab 
notas yet receiued, but paiable that yeere or ©atut-Eborac: 


K5 harucit 


| CLI. 


| Theſecond Rc | - þ 
| harveſt following. Neuertheleſſe by the ſtatuts 
of this realme, { ach cultome and confutution 
is taken awaic by which ſtatut*T al fruits,tithes 

7)4.Stat. .8.20 28. gblations , and other emolumentes wharloe- 
uer belonging g to anie Archdeaconrie,denary, 
prebend, parlonage,vicarige, hoſpitall, warden- 
ſhip,prouoſt- ſhip, or other ſpirituall promoti- 
on,benctice, dignitic or office, ( chaunteries 
onclic excepted)growing, riſing or coming,du- 
ring thetimeof the yacation of the ſameſpiri- 
cual] promotion, belonge to the nextincum- 
bent,and to his executors towards the patment 
of the firſt truites. 

_ *a)Lindw.ind c.nullus. * Of ggods f moneable which an eccleſiaſtical! 

verb.legara. Do. & 

SIG. ac doh per "hls poſſeſſeth,albeit the ſame were gotten 

quodyerumquidem - 11 right of the church, orby meanes of his cc- 

067 hn eguprhu4- cleſiaſticall living, he may make his teſtament, 

ine hutus regni An- 

, ghz:ſedattcatojure like as of anic other his temporal goods * whe- 

+> og prceye tn therſuch ecclcſ1aſtical perſon be biſhop,deane, 

| xdlatum el,2.derefta, archdeacon,prebendarie,parſon, or vicar,or o- 

ere. | _ therwiſe tearmed or intituled ( certaine caſes 

4 pon 24 4 p54 onelic excepted)” viz.t of goodes which a bi- 

c)c.relatum.el.2.de ſhop hath common with a deane or chapiter*, 

reſta.extr.Pcrkins.tit. gr which a deanc or chapiter haue common 


deuiſes.in princ, D 

1 a) Ih. T <þ  tothemſelues?,or which a maiſter or brethren 
a! om Abridg.tit. of an hoſpitall or colledge haue allo amongeſ: 
Tenn Reis 

e)Perkins.Do&.8 Stu. themſclues,in the right of theirhouſe*® , or of 
vbi ſupra. goods which are dedicated to the ſeruice of 


f) Eciologia.eſt quia (God,as ornamentes of the church* , or of the 


huiuſmodt rerum nul. : : 
lumeſtcommercium. Ccclcftaſticall rightes,not recciucd or not que, 


$.nullius.Inſti:.derc- nor paiablein he time of the incumbencie of 


rum diuif. - 
e)d.Stac. 8.20.18. the teſtator , but reſerued to the next incum- 


ele {| |||  \bent* : Injwhich ales iti notlawfull for cc- 
cClefiaſtical! 


> . LY" 


. who may make a teſtament 07 Bot... - F2 h)Exceptio enim fir- 
cleſiaſtical perſons to make their teſtaments o xd Lt, 


ſuch goods ; which caſes excepted , itis Jaw- 
full for an eccleſiaſtical perſon to decks his 


will *,either of the goods them{lues,(ifthere-c.;.,Doa & $rud.lib.z; 


maine and arecxtant) or ofthe mony taken tor 
the ſame being folde or alienated'. 


Of Kinges- 


I Examples borrowed out of the olde teſtament, 
whereby it maie ſeeme lawfull for kinges to gine 
awaie their kingdomes. 

2 Certaine humane reaſons, tending to the ſame pur- 
oſe. 

3 : 5 examples taken out of prophane hiſtories of 
Kinees, which haue diſpoſed of their kingdames by 
their teſlamentes. 

4 By the ciuil and cannon lawes,a K ing can not gine 
awaie his kingdome. 

5s Whether by the lawes of this realme. a K King maic 
Zine awate his kingdowe. 

6 An vncertaine concluſion 10s 


d. XXVIL 


FE el may ſcemelawful fora king by his 
EO 34 teſtament,to make his heire whom- 


3 Wi ſocucr he ſhall thinke good , orto 


Tale leaue his kingdome to whome hee 


will,both by gods lawe and mans lawe. 
By gods law,becauſe f Mofesa man ,to whom 


_ Goddidſpeakeas it were face to face, lefte the 
prin- 


mat regulam in non 


de reg.iur.ff. | 
1Iſtud verum ture quo 
nos ytimur, artic. cler, 


FP 


c. 39.ſecus ture can, 
Panor. ind.c. relatumy, 
cl:2.n.3.Grail.d.F, 
teſtin.q 34.Tul,Clar, 
$.relhiinqR.27> 


Theſecond part. 
- |  principallitie or gouernement of the Iiralites 
a)Deurero.c. vle. verl. rg Toſz4 *,being of the tribe of Ephraim®,and not 
MGlin c Moſes) * TO anic of his owne tribe, which was the tribe 
8.4.1. | of Zeni*. King Davidlikewile, a man aftcr gods 
<)PalFrancinKuv.  ownc heart did beſtowe the kingdome on Salo- 

 gloiſind.c Mir | 207 ",hauing the lame time an clder fon, name- 
d)Lib, reg c.,verfic. ie, Adonzaht:theiame Salomon, the wilcſt man 
ane 14 arg pay in tat cuer was orthalbe*, whiles he raigned as 
ſequen. . kingdidgiue vnto Hyrarz king of Tyrns, twen- 


Ns or *- tie cittics of the kingdome of 7ſ74c/l,{1tuate in 
: Dolecorrdtlh 4. thelandeof Galze®. The holy Parriarke 7agob al- 


$&c- |. ſo,cuen he that wraſtled with an angell*,depri- 
\Geneſcc.g9.Paralip, VE DS eldeſt ſonne Ruben of his birth right, 
c-5.in princ, and gauetheſametothe ſonnes of 7oſeph*. 

#1 By mans lawe,becauſeT the voice and will , 


k)s.ſed 8:quod. Inftit. oF 1 Prince hath the force ofa lawe*: becauſe 
de 1ur.na.gen.& civil. 5 


DBald in$.przxterca, alſo Al king is {aid to be a mortal God and ther- 
de protub.alienac.. fore what he commaundeth ought to be obey- 


feud.per feder.n.14. : m 2 | 
ofal $-verſ.6. ed without refiſtaunce”, it it doe not repugne 


m)Bald.in auch.hoe . the lawe of God immortall”, To be ſhorte,it a 
ampli, C.dehdeicom. king might not diſpoſe ofhis owne kingdome 
n.:o.quem velim vis uh, ; 

lad at his owne pleaſure, then his ſtate were notſo 


FF ©)A&Apoſt.c.4.yerf. goodas the (tate of his ſubic*,for the meaneſt 


29.&c,5.vcrl.:2g. 
o)Oldrad.conſi1.94 in 


ſubicc may frecliediſpoſe of his own*.Belides 


fin, _ which vrgent reaſons, whereby appeareth the 


co partin yooteand life of this humainec lawe, there bee 


ſundric pregnant examples, which as branches 
ſpringing from thatliuclic roote , hauein ſun- 
drie ages and countrics brought foorth faire 
and goodlic fruite; whereby the force and effi- 
| cacieof that lawe hath beene made manifeſt to 
all the world, let theſe fewe ſuffice for a taſte. It 
is recorded that Arialusa king in Aſia the wy : 
* UW 


P [5 


= who m4) make a teſtament or not, 67 q)Florus lb, 2. Mow 
did in his teſtament inſtitute the Romare people roman. Illuttr.quaſt, 


DRY” . 1} C1, 
his heire, who by vertue of that teſtament did Oe-rovelh 


enioie the kingdome®: likewiſe that Alexander , ,orar.ahds liv.z. 
king of Aeypr,did bequeath vnto the ſame Ro- c-15. 


maine people the kingdomes of Alexanariaand ur EN 
ARzypt*,Ptolemenus the king of A gypt gaue away v)Corne!.Tacitus.lib, | 
the kingdome of the Cyrens*,YVnguinus was king 005 nt 
of the Gothes by the appointment iof Halda- ,)Quorummeminir 
aus*: To come neerer (I meane in reſpeRe of Genulis diſp.2.fol. 45, 


: ES y ) Bar. & Angel.in L. 
place not of time) we maie reade how Praſuta- bars piadlt 


gs, one of the kinges of this realme of Eng- quod viaurc}an.laſ. in 


land,a little after the death of Chriſt, did make L-4cbintorum C.depa= 
&is.Bald.in proem de 


thc Emperour Nero his heire *: And diucrs O- feudis.n.z2.Valg.de 
ther kinges haue doone the like *. So that it 1s ſucceſcrea$.26.lim.z. 


. | z )lnnocen.Cardinal, 
neitherneweor ſtraunge, that kinges haue by | Teen 


their teſtamentes giuen away theirkingdomes nan. & alij.in c.intel- 
from thoſe, who otherwiſe ſhould haue enioy- 


le&o.de tureiur.extr, + 
Felin.in c.dileti de @ 
ed the.ſame. £2 - F= _ major. & ob,extr, 
4+ . Notwithſtanding f aſwell by the ciuill law” Pages, 

| CO z - - .þ, denaiſe.n.s.tit.exccut. 
as bythe cannon lawe*, ( with the which © eo ent 


lawes the lawes of this our realme of England, pinionde pluis luſtices 


docin this point ſeeme to ioyne hands *: )It 1s & Pottors del cannon 
& ci] ley,afſembles in 


vnlawfull for a king to giue awaic his king- 1. ecchequer chambre, 
dome from his lawfull heires' , for the confir- quant Roy Henry 


mation whereof diuers writers vſe diucrs rea- 9.2 woruſt,fuirque 
| 1] puit fater teſt 8& 


ſons®. legacy des biens que il 


- o 4 . . 
But famongeſtall their reaſons,I ſeeno rea- aver, mez dez biens de 
Royalme,ceſt aſſauoy- 


ſon to induce me to aducnture anic further in- , ——_—C—s 
[uells i] ne puit-Eodem 
tendunt quz 4 Guilie!, Lamberto, viro doQflimo, trafcripra ſunr,ſub nac verbori ſeries 
Deber verd de jure rex omnes terras & honores , omres dignitates,& iura, & libertates 
Coronz regen! huius, in integrum cum omn1 intepritate,& fine diminurtione ſeruare, & 
defEdere,&c.lib.de priſcis Angl.legib. rir.de reg.offic, fol. 130.b)De hac .con{ulas Fiic. 
Hotro. inriſconſulrori omnif,quos iſta peperit. tas, celeberrima.lib.1,1 luſtr.quaRt. c. 


tO 


| T he ſecond part. _ 
to the examination of this deepe and dange- 

rous queſtion , much lefle to proceede to the 

concluſion;not onelie becauſe the ſame beeing 
ſo highan obiect, dooth farre exccede the flen- 
der capacitie of a meane ſubiee : buralſo for 
that this princehie controuerſie , as ithath {el- 
dome receiued ordinarie triall heretofore ; ſo 
hereafter if the caſe were tobe argued in vcrie 
deede,yverie likelic it is to bee vrged with more 
violent arguments and ſharpeſyllogiſmes,then 
by the vnbloodie blowes of bare words, or the 
weake weapons of inſtrumentes made of paper 
and parchment: And on the other fide to bee 
anſwered with flatte denials of greater force, 
and diſtinctions of greater efficacte , then can 
proceede from anielegall or ws engine; 
and in the end to be decided andruled by the 
dead ſtroke of vnciuill and martial cannons, ra- 
= then by anie rule of the ciuill or cannon 

awe. 


Videant quorum intereſt. 


THE THIRD PART 
' OF THIS TESTAMEN- 
TARIE TREATISE: 


WHEREIN IS EXAMINED 
what thinges may be deuiſed by will. 


_ The Paragraphes,or Chapters of the 
third parte. 2» 


> &) Hat thinges are examined in 
S this third part 0 Fo 
2 Landes.tenementes and here- 
ditamentes. can not paſſe by 
> will but in certaine caſes \.2. 
ACertaine caſes approoucd Cu- 
— Y ſlome,wherein it is lawfull to 
 bequeath, or > deuiſe LABS, tenementes and hereadi- 
tamentes. 3; 
Certain ca rh auftorized by the ſlatuts of this realme, 
whereby it is lawfull to deuiſe landes, tenementes, 
 . aud hereditamentes d.4« 
of the deniſe of goods and cattelles *; 
Diners kindes of goods and cattelles not deuiſable by 


will | 0.6. 
ofthe aſsi Sienine of tutors,and al i[poſt ne of chilarens 
ortions 


Of committing the tuition of children,and euſtodic of 


their portions within the prouince of Yorke \.8. 
Who 


Who may qpint tutor d.9. 


Who may be appornted tutor IO. 
Towhom a tutor may be appointed  & ix. 
 Ofthe manner of appomnting tutors d.12. 
Of the office and auttoritie of a tutor $.13. 
By what meanes the tutor-ſhip is ended C1 4. 


What quamtitie of landes may be deniſcd C.15 
What quantitie of goods or cattelles may be dent "2 
0.16. 
if the teflator dot in fact bequeath more then he may 
by lawe which legacie is to be preferred,or what 0- 
can conſe is to be JO $17. 


' | VVHAT 


VVHAT THINGES 


ARE EXAMINED IN YN 
THE THIRD PART. 


 Thethird pare. 


| 1 The thirde principall parte denided into tne 
members. | 


2 The firſt member three-foulde. 
"A 


N the third parte of 
8 olthis 'Tcſtamentarie 
ad WP ONLIS | treatiſe ; there is to 
; FKYAEH || bee ſhewed , firſte 
SEEN what thinges, & then 


CI FF et [tor mate diſpoſe, or 
JI (Ro deuiſe by: his teſta- 
lo > Ye > *O% \: | ment. | 
% Concerning the 
former of thelt,itſhallnot bea miſleto ſpeake 
firſt of the bequeathing or deuiſing of lanats, 
tenementes,and hereditaments*. Iekeed per $5.2; 
Secondlie of the R—_ or _—_— 3146 
O 


c)Infr. cad. part. $S.7, 
8,QC« 


The third part. 


b)Infr.ead. par. $5.5,6. of goods and cattelles*, and thirdlie of the com- 


mitting of the tuition of children, and cuſtodic of 
their portions and rights, during theirminori- 
t1es*. | | ph 


Ot the deviſe of landes. 


1 Therule ofthe deniſe of landesis veeatine, 
2 The exceptions of this rule are of two ſortes. 
0.1). 

@2|Rucitis, thatthis matter of the de- 
#21uic of landes,tenementes and here- 
E@Iditamentes,which in this realme of 
: =Englande with all queſtions inci- | 
dent thereunto,is to be determined according 
to the lawes temporall of this'realme ; and is 
notſubicce to the rules and deciſions of the 
fawes ciuill or eccleſtaſticall:leſt therefore whi- 
leſt I would ſeeme a meere profeflor of the c1- 
uill lawe,I might ſeeme altogether to neglecte 
both lawe and ciuilitie, by thruſting my fickle 
into an others harueſt, and ſetting my foote in 
an others pofleſfions without licence firſt ob- 
tained: for the anoiding of this offence,betore 
I goany further, I am to craue this fauour(lear- 
ned profeſſors and ſerious ftudents of the laws 
temporal of this realm,)that for as much as this 
your fielde, wherein groweth all theſe queſtt- 
ons concerning the deuiſe of landes,dooth lic 
ſo iuſt betwixtme and thoſe other groundes, 
wherein the marke whereat I aume,is _ 

| al 


what thinges may be deuiſed by will, #70 
and wherein the fruite which I would gladlie 
vtter is planted: fo thatI can not ( as nowe my 
journey lieth ) haue readie accefle vnto the 
one but through the other : It would there- 
fore pleaſe you giue meea little leaue to walke 
througha corner of your large dominions,vn., 
to thole forefaid places,more proper to them 

_ of mine own proteſſ10. (Your territories I con- 
feſle are verie fertile,and ful of hidden treaſure, 
the fruite alſo of that ſoile, I meane the golden 
caſes much like the golden fleece of Colchos: 
the growing very pleaſant & profitable: How- 
beit you neede not beafraid of any pretudice, 
for neither wil I diſturbe your quiet poſſeſhon 
with any long abode: neither cal if Iwold,co- 
ucigh away the riches you ſhould reape,by dif- 
cioling of the myſteries of your gainetularte to 
me vnknown , vnles I wouldſceme to be more 


bold then blinde baiarde, more arrogant then 
the ignoraunt Cobler, who for his ſaucineſle 
recciued this admonition: Ne ſutor vitra crept- 
dam.) And further that as a poore paſlenger, 
I maie bee allowed to take a taſte of thoſe 


ges which you haueſetabroacheto all the 
world, and which by your ſundrie bookes you 
haue made common toall trauellers,the rather 
for thatI am prepared in ſome ſorte to requite 
theſame. This onelieI defire,,and this I hope 
you will not denie,to the purpoſe therefore. 
Touching the bequeſt or deuiſe of landes, 
tenementes and:hereditamentes , this:appea- ;)c.imperialis. de pro- * * 
reth to be a truepoſition; and:gronnd agreea- bib.feud.alien.lib.z, 
ble to the ciuill lawe*, andalfo the laws of this TOO —__ 
| ucceſi, feuds 
LS realme®, 


thino 


" Y | Thethird part. | | 
< bjSta3.an-27,c.0. realme®,thatlandes, tenementes: or heredita- 


in princ, Doc. & Stud, | | . HE - 
Ib i.c.8.Po 2 © mentes,can not be difpoſed:or deuiſed by will, 


7+. © 
bl 
S 


7 pI butin certaine caſes,of which fame are appro- 
C )inir. -Prox, , - C . . > 
&)lof.cad. par.$.4. ued by force of CCrtaine caftomes 5 within this 


realme; and {ome by force of certaine flatutes”.. 


| Cettaine caſes approoued by cuſtome, 
_ whereiniitis lawfull to deuiſe landes,te- 
nementes,or hereditaments, 


I. Gauelkinde landes may be deuiſed by will. 
2 Thecauſe wherefore the cuſtome of Gauelkinde did 
continue. | 7 | 
3 Bureage lande deniſeable by will, 
4 Towhom and after what manner Rurzage landes 
be deuiſeable. | 
s Whether anie other perſon maie dcuiſe Bureage 
landes but a citizen. | 
' 6 Burgage tenure a kinde of tenure in $occage. 
- 7 Whether linerieor ſeaſin bee needefull, 5: 2 bur- 
gage land is deniſed. | 
8. Whether the Taintenaunt may bequeath his part of 
Burgaze land otherwiſe denuiſeable. 
9. Of landes deuiſed to certaine wſes. 
' 10 The cuſtome of deuiſing landes to feoffes refor- 
med. fp F- 
11 The cauſes of this reformation. 
12 Theſtatute or afte 7 reformation.. 
. &.tit; 
FRA Hefirt caſe wherein by cuſtome of. 
AUGLAILIRY . . mY of» 
= this realme of England, JIt-is lawfull 
fora man by his laſte- will or teſta- 


500"; 

'P j md > \£ 

L101! | He : 

SS: E ment; to deuile or bequeath landes, 
' teNE= 


GG ——__ —— -— 


' whatthingsmaybedenifedby will. 7t 
tenementsorhereditamtts,is this,namely,whe 
hands, tenements or hereditaments,araholden 

x1 in Gauel-kind:for ſuch Þ landes, tenements or 
hereditamentsby ancient cuſtome, mate be gt- 
uen ordeuiſed by wil *,(theſame otherwiſe be- 

- ing duelic madc.)For 7 after that Willans duke ,) Dyer.fol.r53 verd. | 
of Normandie, had inuaded and conquered all deuile. Termes of law. | 
England, Kent onelie excepted, arlaſt alſo the !*P-Graveinade 
kentiſh-men yeelded, but vpon condition that ncaa huius —_ 
they might enioy their auncient cuſtomes of 'vrilperitis. 
Gauelkind,which was graunted vnto thein, & i 
ſince hath continued * : amongeſt which cuſ- qi 0eL Afr 
romes,bcing verielargeand benificiall , this is. Me — 

one;that they which holde landes in Gauel- 

kinde, may giue and ſell the ſame, without li- 

cence asked of their lordes : ſauing vnto the 

lordes, the rentes and ſeruices due out of the | 
ſametenementes*. 's Ton anon rv 

pans : upr.Lambert,'ybi [upr, 

Chef ſecond cauſe is, when the lands or te- 6.416. \ 
nementes be holden in Burgage tenure*. For 4)Fuzherd.Nar.Bre, 
itis the cuſtome of diuers Cities and, Bor. 75a Tieren-in 
roughes ofthis land, ( as in London, Yorke, hb.z.c.7.&10. 
Oxtord,&c.)thatſuchperſons as are feaſed of 

landes,renementes,or hercditamentes, lyinge | 
and being in ſuch cities or boroughes', and roo. Avridgrit:. © | 
hold che ſame in-burgage tenure, maie by their deuif.1. 22.51.Firzber * » 
teſtamentes orlaſt willes,giue orbequeath the '&3r-exgrauquer = 
ſame to whom they will*, to helde in feeſim- MC. 
ple,orin fee taile,or fox life or yeeres,or other- fatur.dereſtam.lib3, 
wiſe, and ſuch bequeſtor deuile is good*, the fjomnenmconimucs 
will being lawfullic made,and prooued before zudine.verblaicalis + * 
the ordinarie,as touching thegoodes and car- ations 
: ich --, f)Firzherb. ind. Breui 

telles bequeathed inthe _ , and was Sgraui querela, 

3 ore- 


LETT : "v: Tabevhinapart. LT EA LET 
*S)Firzher.in d.Bre. before the maiorot.thefaid citie or borouph®, 
exgrauiquerel=  Fowbdit;itis not alivaies neceflarie, 'thar the 
_ teſtament beprouedbeforethe ordinary;or in- - 
rolled, wherein landes onelie, and no goodes 
h)Brook Abridgtit. . and cattelles are bequeathed: Forinſomepla-' 
| Ecuilen43- _.' , cesbythecuſtamethere vied,thedeuiſte maie 
enter tothe landes deutſed of his ownerauRo- 
ritie, withoutany probation or inrolment pre- 
Sore eſo. cedent , and in'other places heeis to bee put 
| Urburgaze.tol4z, an ſealinorpaſſeſſion by the Balife*. And itſce- 
Ry meth not to be needetul.to the validitic of the 
deuiſein this caſe,thatthe teſtator ſhould be'a' 
citizeh ;or burgeſle of thatcitie or boroughe, 
EE: {-- where the landes or tenementes deuiſed doo 
| BBrookrizdeuiſe.ne22 1. . Lytir is ſufficient, if thelandes and tene- 
mentes be holden in burgages:. For that not he 
onclie:is ſaid toholde in burgage , whois a 
citizen or burgcſle of the placewhere the ſands 
or tenementes be,and holdeth of the kinge, or 
other lorde landes or tenementes lying in the 
citieor borough, yeclding therfore to his ſaid 
. Jordacertaine yeerelic rent: but he alſo-that is 
_nocitizenor burgeſſe, which holdeth- of anie 
 YOld.tenures.verb, lord landes or tenementes in burgage-, yeel- 
 burgage. ding'vnto hima certaine rente by the yeere', 
| m)Litieton.tit,bure Se 0G Y- CEE 7 4 
\papcuinpring, Which tenorin burgage is but a kind of tenure 
| inſoccage”, Howbeitthere is' this difference 
_ betwixtcitizens, butgefſes and freemen; and 
thoſe which be nor citizens, burgefles or free- 
j men.,taat isto ſaie, citizens, burgeſſes and free- 
-n)Brook Abridg.tit. men , maie bequeath their burgage landes to 
 tphemeny £07379. Mortmain, which others cannordoe”, Andin 
| -$wd.lib.x.c.10. ſome borough by the cuſtome thereof ,,aman 
ET may 


- 
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may deuiſe-by his teſtament lawfullie: made, 
hislandes:and tenementes, Which hee hath if 
fee-ſimplewithin the ſame borougharthetime 
of his death, and by.forcethereof the debiſee, 
after the death of the teſtator , 'maic eater into 
the tenementes to hitn:deuiſed, to-hawe and to 
holdeto-himafter the forme andeeffe&t of the 
deuiſe, without anie libertie of ſeafin thereof to - 
be made vnto him. Bur if there be two iointe 
tenauntesin fee-fimple , within one borough, 

where the landes and tenementes within the 
{ame be deuifableby-teſtament-+; if one of the 
ſaidiointe- tenauntes deuiſe that which to'him 
belongerh, by teſtamentand die, this deuife or 
 legacteis voide”: Thereaſon is; for thatno de- 

uiſe cantake effect till-after the death ofthe te- 
ſtator,whodid bequeath aid deuiſethe ſame, 

butby his dfath all the lande dooth incon te 
nenthebyrhelawe of this realme, come to the 


o)Litleton.tir. burgage 


© brag crounds, 
fol,20.0 J 


ſurutuor, who neither claimeth nor hath anie_. 


thing by-deuiſe but of his owne. right by the 


ſuruiucir according tothecourſe of the lawe of - 


thislande ;; and: for this cane: ſuch deuiſe 1s 

— 
An'other caſc here'y was allo tet ighes V- 

ſedand practiſed,of deuiſing lands,tenements, 


&1 20 b, 


q) Principal! groundagh 


, and hereditamentes by willes: to certaine vies, 
intentes and truſtes: which willes or teſtamen- - 


res.of landes,tenementes and hereditamentes 
in feoffees handes were for the time accomp- 
red and taken for good”. 

Bur this cuſtome' was refafitred-i in manic 


_— fordiuers good conftderitidns: name-: 


4 


Eg 1G 00 lie- 
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' 3)d.Star, H.8.an.27, 
| TlJO, 


 lie,becauſe.by the comma law of this realme;: 
lands,tenements & hereditaments, benot de- 
uilable by teſtament: and alloforthar ſuch de- 
uiſes were not onclic hurtfull to: the: heire of 
the teſtaror, beeing manietimes thereby difin- 
herited, burallo for thatdiuers other inconue- 
niences did by reafon thereof inſue: asthat the 
lordes loſt their wardes,niariages;reliefes, har- 
riots,eſcheates,aids, Pur faire fitz chinater & prev 
file marier. Furthermore by occaſions of ſuche 
willes,and other conuciaunces, to ſecrete .in- 
centes,viesand truſtes , mencould not be cer- 
tainelic afſured;of aniclandes þy:them purcha- 
ſed, norknew notagainſt whom rhey thould 
vie their actions. & executions , fortheirrights 
and titles . Beſides this men married loſt-their 
renaces by the curtefie, women their downries; 

| finally the prince himle}te loſt the profits dfthe 
landes of petſons attainted :-Fbr reformation 
whereofa ſtatute was made in the time of King 
Henriethe cight,and enacted as followeth «. 


ww} V, "The third part; | 


,».  Thatistoſay,that whereanie perſon or pcr- 


,» ſons,ſtand or beſcized,or atanie time hereafter 


\,, ſhal happen to be ſeized of and in anie honors, 


,, Caſtcls, mannors,landes, tenementes , rentes, 
,, ſcrutces,reucrſions, remainders,or other here- 
,» ditamentes,to the vie, confidence or truſt of a- 


_ _ ,, nicotherperfon or petſons,orofaftiie body po- 


,, litike,by reaſon of anie bargaine, faite, or feof. 
,, mcnt,fine,recouery,couenant,contract, agree- 
,, ment,will,or otherwiſe,by anie maner nreancs 
,, whatſocuer it be,thatin cueric ſuch cafc;; all & 
»y Eueric ſuch perls & perſons, & bodies politike, 


oz thathauc or hercafter ſhall haue anie ſuch vſe, 
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what thinges maze be deniſed by will, 73 
confidence,or truſt,in fee ſimple, fee taile, tor ,, 
terme of life or of yeeres,or otherwiſe: or anie ,, 
vie,confidence, or truſt in remainder or reuet- ,, 
ter, ſhall from hence-foorth ſtand and bee let- ,, 
zed,deemed.,and adiudged in lawtull ſeizon,e- ,, 
ſtate, and poſſeſſion ot and in the ſame honors, ,, 
caſtcls,manors,lands,tcnements,rentes, ſerut- ,, 
ces,reuerſions, remainders,and hereditaments ,, 
with theirappurtenances to all intents., con- ,, 
ſtructions,and purpoſes in the lawe, ofand in ,, 
ſuch like eſtates as they had or ſhall haven vie ,, 
truſt, or confidence,of or in the fame. And that ,, 
the eſtate,title,right,and poſleſſion,that was in ,, 
ſuch perſon,or perſons, that were or hereafter ,, 
ſhall be ſeized, of arte landes,tenements,or he- ,, 
reditaments.to the vi&;confidence, or truſt, of ., 
anic fuch perſon or perſons , or of anic bodie ,, 
polittke, hs from hence-foorth cleerelic dee-,, 
medandadiudged to bein him orthem, that ,, 
haue, or hercafter ſhall haue, ſuch vie, conh- ,, 
dence,or truſt,after ſuch qualitie,maner,forme ,, 
and condition,as they had bcfore,in orto the ,, 
vie,confidence,or truft,that was in them. Fe 
_ Andbecit further enacted by theauthoririe ,, 
aforeſaid, that where diuers and many perſons ,, 
be or hereafter ſhall happen tobe, 1ointlicſci- ,, 
_ zedof andinanielandes,tenements,rents, re- ,,. 
-ucrftons,remainders, or other hcreditaments, ,, 
to the vie, confidence,or truſt, of anic oftnem ,, 
that bee ſo iointlic ſeized, that in cuerie ſuch ,, 
caſc,that thoſe perſon or perſons, which haue, ,, 
| orhcreafter ſhall hane, any ſuch vics, conti- ,,. 
dence,or truſt, inanic ſuch landes, tenements, ,. 
LF rents, 


|  Thethirdpart. | 
2» rents, reuerſions,remainders,or hereditaments 
»» ſhall from hence foorth.haue and bee deemed 
»» & adindged to haue,only to him or them, that 
»» haue, or hercatter ſhall hauec, ſuch vie , conft- 
- »» dence,or truſt, ſuch eſtate, poſſeſhon and: ſci- 
- zon,ofandin the ſame lands,tenements,rents, 
2» reuerſtons,remainders, orother hereditaments 
»» In like nature, maner,forme, condition , and 
»- courſe,as he or they had before in the vie, con- 
-»» ftidence,or truſt of the ſame landes,tenements, 
2» or hereditam<nts:{auing andreferuing to all 8 
»» fingular perfons,and bodies politike,theirkeirs 
2» and ſucceſſors, other than thoſe perſon or per- 
>» ſons,which be ſcized, or hereafter ſhall be fei- 
»» zed,of anielandes , tencmentes, or heredita- 
3» ments,toanie vie, confidence or truſt, all ſuch 
- right, title, entree, intereſt, poſſeſſion;rents, and 
:» ation , as they:or anic'of them had or might 
»» haue had,before the making of this atte... "© 
»» Andalſo fauingto all and finguler thoſe per- 
»» lons,and to their heires , which be or hereaftcr 
»» ſhall heſeized,to anie vſe,allſuch former right, 
2: title,entrec, intereſt, poſſeſſion, rents,cuſtoms, 
»»{cruices, andaQtion, as they or anie of thcm 
»» might haue had to his or their own proper vſe, 
»» in or to any manors,lands,tenements,rents, or 
»» hereditaments,wherof they be or hereafter ſhal 
_ >» befeized toanie other vſe, as if this preſent act 
»» had neuer beene had or made : any thing con- 
»» teined in this acte to the contrarie not with- 
3, ſtanding. | | | 
»»» And where allo diucrs perſons ſtand and be 
-) ſcized otand.in any lands,tenements,. or herc- 
LR dita- 


ar 


ditatnents,in fee ſimple;or otherwile,to the vie ,, 
orintente that ſome otherperſonor perſons, ,, 
ſhall haue and perceive yeeretly to them,and to ,, 
his or their heires, oneannuall rent, of renne,, 
pounds,or more,or lefſe,out of theſame lands ,, 
and tenements,and ſome other perſon, one 9o-,, 
therannuall rent to him and his aſlignes , for ,, 
terme of life,or yeeres,orfor ſome other ſpeci-,, 
all time, according to ſuch intent andvle , as ,, 
hath bin heretofore declared;limited,8& made ,, 
thereof.Beit therefore enacted by the authori-,, 
tie aforeſaid,thatin cuery ſuch cafe, thefame ,, 
perſons, their heirs,and afſignes,that have ſuch ,, 
vic and intereſt,to haue. and perceiue any ſuch ,, 
annuall rents,out of any lands, tenements , or ,, 
hcreditaments , that they and cuery of them, ,, 
thetr heires,andaſſgnes, be adiudged and dee-,, 
med to be in poſſeſſion and ſeizon of: the/ame,, 
rent,ofand in ſuch like eſtate , as they hadin ,, 
the title,intereſt, or vie of rhe ſaid rent Orprofir, ,, 
_ andasifaſufhicientgrant, or other lawful con- ,, 
veiance,had bin made & executed to them, by ,, 
ſuch as were or ſhalbe ſeized to the vſe or entet ,, 
of any ſuch rent,to be had, made, orpaied ac- ,, 
. cording tothe very truſt & intent therof.. And ,, 
thatal &euery ſuch perſon or perſons,as have, ,, 

_ orheereafter ſhall have, any title, vie, and in- ,, 
tereſt, in or to any ſuch rent or profit, ſhall law- ,, 
tully diſtreine for non paiment of the ſaid tent, ., 
and in their owne naines make aduourics, or ., 
by their balifs a9 » make cognizances ,, 
and iuſtifications;and haue all other ſutes, en- ,, 
tries,and remedies for ſuch rents,as if the ſame ,, 
rents 


what thinges may be deniſed by will, 74 


Du 


®. 


_._ Thethidpart. 

3, rents had bin actually and really graunted to 
,» them,with ſufficient clauſes of diſtreſle, reen- 
2» free,or otherwiſe, according to ſuch conditi- 
,, Ons,paines, or other things, limited and ap- 
»» Pointed vpon the truſt and inteat, for paiment 
,» Of ſfuretic of ſuch rent. 

>> Arid beitfurther enacted bythe authority 
,, aforc{aid, that where. as diucric perſons haue 
» purchaſed or haue eſtate, made and conueied, 
,» Ofand in diucrs lands,tencments, and heredi- 
,, taments,vnto them and to their wiucs, and to 
,» the heires of the husband , or-to the husband 
,» and to the ite, and to the heires of their two 
2» bodies begotten, or to the heirs of one of their 
,» bodies begorten, or to the husband and to the 
,, wite for terme of their liues,or for terme of life 
», of theſaid wife : orwhere any ſuch eſtate or 
,» purchaſe of any lands,tenements, or hcredita- 


c— — 


> ments,hath bin or hereafter ſhall bee made to 


- ay husband and to his wife , in manner and 
,» forme aboueexpreſled, or toany other perſon 
,, Orperſons,and to their heircs and aſſignes, to 
,, the vie and behoofe of the faid husband and 
, Wwife,or tothe vie of the wife, asis before rc- 
,» hcar{cd,for the tointer of the wife: that then in 
2» Cuery ſuch caſe,cuery woman married, hauing 
zz {uch tointer made orhereafter to be made,ſhall 
,» notclaime,nor haue title to haue any dower of 
,, the reſidue of the lands.tenemetes,or hereditz2- 
2, ments, thatat any time were her ſaid husbands 
»» by whom ſhe hath any ſuch jointer, nor ſhall 
»» demand nor claime her dower of and againſt 
,» them that haue the lands and inhetitaunces of 

| el EL her 
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her ſaid husband. Burt ifſhc haue no ſuch join- ,, 
ter, then ſhe ſhall be admitted and inabled to ,, 
purſue, haueand demand herdower, by write ,, 
of dower.,after the due courſe and order of the ,, 
common lawes of this realme : this a or any z, 
law or prouifton made to the contrarie thereof ,, 
notwithſtanding. w 
Prouided alway,that if any ſuch woman be ,, 
lawfully expulſed or euicted trom herfaid ioin- ,, 
ter,or from any part therof: without any fraud ,, 
or couin,by lawtull entree, ation,or by dilc6- ,, 
tinuance of her husband: then euery ſuch wo- ,, 
man ſhal be indowed of as much of the refidue ,, 
of her husbands tenements,or hereditaments, ,, 
whereof ſhe was before dowable, as the ſame ,, 
lands and tenements ſo euicted and expulled,,, 
ſhall amount or extend vnto. S 
Prouided alſ{o,thatthis at, nor any thinge ,, 
therein conteined or expreſled, extend, or be ,, 
inany wiſe hurtfull orpreiudiciall to-any wo- ,, 
man or women heretofore being marricd, of, ,, 
for,or concerning ſuch right,title,vſe, intereſt, ,, \I 
or poſſeſſion , as they or any of them haue,,, 
claime,or preted to haue, for her or their 1oin- ,, 
ter or dower,of,in,or to,any manors,lands,te- ,, 
nementes, or other hereditamentes of any of ., 
theirlate husbands, being now dead or decea- ,, 
ſed,any thing conteinedin this actto the con- ,, 
trary notwithſtanding. | | F. 
Prouided alſo.,that ifany wite haue,or here- ,, 
after ſhall haue,any manors,lands, tenements, ,, 
or hercditaments,vnto her giuen oraſfured,af. ,, 


ter mariagefor terme of her life, or otherwiſe ,, 
Wi _ 
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,, in iointer, except the ſame aſſurance be to her 
,» madeby act of parliament,and the ſaid wite,at- 
,, ter that fortune to ouer-liue the ſame her huſ- 
',, band,in whoſe time the ſaid iointer was made 
,, Or aſſured vnto her,that then the ſame wife, ſo 
2» Oucr liuing,ſhall and may at their liberty, after 
,» thedeath of her ſaid husband, refuſe to haue 8: 
»» take the lands and tenements, ſo to her giuen, 
»» appointed, oraſſured,during the couerture,for 
,, terine of her life,or otherwiſe in 1ointer . : ex-: 
,» cept the ſame aſſurance be to her made by atte 
,» Of parliament,as is aforeſaid, and thereupon,to 
»» haue, aske, demaund and rake, her dower by 
»» write of dower or otherwiſe, according to the 
,, common law. of and in all ſuch landes , tene- 
,» ments,and hereditaments,as her husband was 
,» and ſtood ſeized of any ſtate of inheritance, at 
z, any tifne during the couerture, any thing con- 
» tcined in this actto the contrary , inany wiſe 
,, notwithſtanding. 
»> Prouidedalſo,thatthis preſent a&, nor anie 
,» thing therein conteined, extend, or beatanje 
2» time hereafter interpretated,expounded, or ta- 
x ken to extin&t,releaſe,diſcharge , orſuſpend a- 
z» hieſtatute,recognizance,or other bond,by the 
,» Exccution of any eſtate,oforin any lands , te- 
,» nements,or hereditaments,by the authority of 
,, this at,to any perſon orperſons,or bodies po- 
- >» litike: any thinge conteined in this acteto the 
' » Contrary thereof notwithſtanding. 
»> Andforasmuch as great ambiguities and 
» doubts may ariſe of the yalidity and invalidity 
,» of wils heretofore made of any landes , tene- 
| | ments, 
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ments,6& hereditaments,to the great trouble of ,, 
the kings ſubteds,the kings moſt roial maieſty, ,, 
minding the tranquillitic and reſt of his louing, ,, 
ſubiects,of his moſt excellent and accuſtomed ,, 
goodneſle,is pleaſed,and contented, thatitbe ,, 
enacted by the authority of this preſent parlia- ,, 
ment,that all maner true and iuſt willes and te- ,, 
ſtaments heretofore made by any perſonne or ,, 
perſons,deceaſed, orthatſhall deceaſe before ,, 
the firſt day of May,tÞat ſhall be in the yeere of ,, 
our Lord God 15 3 6,ofany lands, tenements, ,, 
or other hereditaments., ſhall be taken and ac- ,, 
cepted goodandeeffectual in the law,after ſuch ,, 
7 ghar forme, as they were com- ,, 


monly taken,and vied at any time within forty ,, 
yeeres next afore the making of this ace: ane, , 
thing contetned in this act, or in the preamble ,, 


thereof,or any opinion of the common law,to ,, 
the contrarie thereof notwithſtanding. F- 

Prouided alwaies,that the kinges highneſle ,, 
ſhall not haue,demand, or take any aduantage ,, 
or profit,tor or by occaſion of the executing of ,, 
any eſtate onely,by authority of this a&,to any ,, 
perſon orperſons, orbodies politike, which ,, 
now haue ., oron this f1dethe ſaid firſt day of ,, 
Maie,which ſhall be in the yeere of our Lorde ,, 
God 1 536,thall haue any vie or vies, truſtes or ,, 
confidences,in any manors,lands, tenements, ,, 
or hereditaments, holden of the kinges high- ,, 
neſſe,by reaſon of primer ſeizon, liuerie, Outer ,, 
le maine,fine for alienation, releefe, or hariotte: ,, 
but that fines for alienations,releefes, and ha- ,,. 
riots, ſhalbe paied tothekings highneſſe. ar 4 

alſo. 
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,» alſo liueries and Onſter le yraines ſhall bee ſued 
»» for vles,truſts,and confidences to be made and 
-» executed in poſleſſion,by authority of this ac, 
»afterand from the ſaid firſt day of May,oflands 
»» and tenements,and other hereditamentes hol- 
-» den of the king, in ſuch like maner and forme, 
-» to all intents, conſtructions,and purpoſes ,- as 
»» hath heretofore beene vied or accuſtomed, by 
»» the order of the laws of this realme. 
»» Prouidedalfo,thatno other perſon or per-_ 
>» ſons,or bodies politike,of whom any lands,te- 
» nements,or hereditaments,be or hereafter thal 
»» be holden mediator immediat,ſhal in any wiſe 
- »» demand or take any fine,relcefe,or harriot, for 
5 or by occaſion of the executing of any eſtate 
»» by the authority of this acte to any perſon or 
-» perſons,or bodies politike, before the ſaid firſt 
>» day of May,which ſhall ben the yeere of our 
>») Lord God 1536. | 
» Andbecitenadcted by.the authority afore- 
-»» laid,tharall and ſinguler perſon and perſons, 
»» and bodies politike,which at any time on this 
- »» ſ1de theſaid firſt day of Maie, which ſhall be in 
,, the yecre of our Lord God 15 36, ſhall hauea- 
»» nic eſtate vnto them executed of and in anic 
»» lands,tenements, or hereditaments,by the au- 
»» thority of this act, ſhall and may hauc and take 
- »» theſame or like aduantage, benefit, voucher, 
» aid, praier,remedy,commoditie, and profit by 
»» action,cntree,condition,or otherwile.to all in- 
»» tents,conſtructions, & purpoſes, as the perſon 
-» or perſons ſeized to their vie, of or in any ſuch 
»y lands,tenements,or hereditaments, ſo execu- 
| ted, 
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ted, had,ſhould, might or ought to haue had ,, 
at the time of the execution of the cſtate there- , 
of,by theauthority of this ac, againſt any o- », 
therperſon,or perſons,of or forany waſt, dil- », 
ſeizon,treſpafſe,condition broken , or any o- 5 
ther offence,cauſe or thing concerning or tou- »z 
ching the ſaid lands,or tenements,{o executed 5» 
by the authonty of this act. 2» 
Prouided al{o,and bc it cnacted by the au- zz 
thority aforcſaid, thatactions now depending 3z 
againſt any perſon or perſons,ſeafed of or in a- »z 
ny lands,tencments or hereditaments, to any »» 
vie.truſt,or confidence,ſhal not abate ne be dil- 
charged for or by reaſon of executing of any © »» 
ſtare therot by authority ofthis ac, before the »» 
faid firſt day of May,which ſhall be in the ycere 5» 
ofourlord God.1 5 3 6.any thing conteined in »» 
this act to the contrarie notwithſtanding. 2 
Prouided alfo, that this 'ate nor any thing » 
therein conteined, ſhall not bee preiudici- >» 
all to the kings highnes for wardfhips of heires 5 
now being within age , nor for liueries or for » 
Ouſter le mains,to be ſued by any perſon or per- »» 
| ſons,now being within age,or of ful age,of any »» 
landes, or tenementes, vnto the ſame heire 5» 
or heires now all ready deſcended : any thing »» 
in this a& contained to the contrarienotwith- 
ſtanding. , | | 25 
Prouided alfo,and be it enacted by the au »» 
thotity aforeſaid,that all and ſfinguler recogni- »» 
ſances heretofore knowledged, taken,or made 3» 
to the kinges vie, for or concerning any reco- 
ucries ofany landes , tenementes , or heredt- 
| taments, 
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- ,, taments heretofore vſed or had, by write or 


» Writs, of entree vpon difleizon in Le poſt, ſhall 
,» from henceforth be vrtterly voide and of none 
» effect, toall intents,conſtructions,8& purpoſcs. 
,» Prouidedallo, that this a , norany thing 
,» therein conteined,bein any wile preiudicial or 
,» hurtfull to anie perſon or perſons borne in 
> Wales,or the marches of the ſame, which ſhall 
»» haucany eſtate to them executed by authority 
- » of this at in any lands, tenements,or other he- 
,» teditaments within this realme,whereot any o- 
, ther perſon or perſons now ſtand or be ſeized, 
» to the vie of any ſuch perſon or perſons borne 
» In Wales , or the marches of the fame : but 
»» that the ſame perſo orperſons borne in Wales 
» or the marches of the Lene hall or may lawful- 
» lic haue, reteine and keepe the ſamelands, te- 
» nements,or other hereditaments, whereof e- 
» ſtate ſhall beſo vnto them executed by the au- 
» thority of this a&t,according to the tenor of the 
» ſame:any thing in this act conteined, or any o- 
» ther acte or prouiſton heretofore had or made, 
» to the contrary notwithſtanding. | 


Certaine caſes wherein by the ſtatutes of this realme, 
it is lawfull to deuiſe landes , tenementes or he- 
reditaments. 


&.iiij. 


$221 O we follow certaine other caſes au- 
22 x thortied by the ſtatuts of this realme 
ROeBX&i of England , wherein it is lawfull to 
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bequeath or deuiſe lands, tenements and here- 
ditamentes by will ; ſometimes wholy , and 
ſometimes in part onely,or rateably,according 
to the nature of the tenure of ſuch lands, tene- 
ments and hereditamentes, as in the ſame ſta- 
tuts, which I hauc here ſet downeat large doth 


appcarc. | 


An Ace, declaring how by the 


Kinges grant landes, tenementes and heredita- 
mentes, may be by will, teſtament, or other- 
wiſe diſpoſed,and concerning wards and 
primer ſeaſin,@c. | Anno 32 H.8.c.t. 


Here the kinges molt roiall , 


2\maicſtie in allthe time of his , 
moſte gratious and noble ,, 
reigne hath cuer beene met- 3, 
citull, louing and beneuo- ,, 
lent,and moſt gratious ſoue. ,, 
reignelord vnto all and {in- ,, 
guler his louing and obedientſubictes,andat ,, 
many times paſt hath not onelieſhewed and ;, 
imparted to them generally by his manie and ,, 
often great & beneficial pardons heretofore by , 
authority ofhis parlemets granted, butalſo by ,, 
diuers other wates and meanes many greatand ,, 

ample grants and benignities in ſuch wiſe,as al ,, 
his ſaid ſubieRs bin moſt bounden to the vtter- 
moſt ofall their powers and graces by them re- 


cclued of God,to render and giue vntohis ma- » 
M 2 icltic 
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» leſtytheir moſt humble reuerence & obedient 
»» thanks and ſeruices,with their daily and conti- 
»» huall praier toalmighty God,for the continual 
»» preſeruation of his moſt rotall eſtate, in moſt 
» kingly honour and proſperity: yet alwaies his 
' 3, mateſty being repleat and endowed by God 
-» with grace,goodnes, and liberality, moſt ten- 
» derly conſidering that his ſaidobedientand lo- 
,y ing ſubiects can not vſe or exerciſe theſelucs, 
»» according to their eſtats,degrees, facultics and 
>» Qualities,or to beare themſclues in ſuch wiſe, 
,» as thatthey may conuenientlic keep and main- 
» faine their hoſpitalirics and families, nor the 
>» good educations,and bringing vp of theirlaw- 
» full generations, which in this realme laude be 
» to God,is in all parts very great and abundanr, 
» butthat in maner of neceſlity,as by daily expe- 
»» Hienceis manifeſted and knowen, they (hal not 
» be able of their proper goods, cattelles, and 0- 
»» ther moucable ſubſtice to diſcharge their deb- 
,» tes,and after their degrees ſect foorth and ad- 
» uance theirchildren & poſterities.: Wherefore 
-» our ſaid ſouecraigne Lord moſt vertuouſly con- 
»» fideringthe mortality that is to euery perſon 
2» at Gods will and-pleaſure moſt common & vn- 
-» certaine, of his moſt bleſſed diſpoſition and lt- 
»» berality being willing to relecue & help his ſaid 
>» {ubiedts in their ſaid neceſſities and debility, is 
- »» contented and pleaſed thatit be ordaincd,and 
,» enacted by authority of this preſent parliament 
» 1n mannerand forme as. hereafter followeth, 
_ »» that isto fay,thatall and euery perſon and per- 
'» ſons hauing,or which hereafter ſhall haue any 
| | Mas 
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. manours,landes,tenements or hereditaments, ,,, 
holden in ſocage or of the nature of ſocagete- ,, 
nure,and not hauing any manours, lands, tc- ,, 
nements,or hereditaments,holden of the king ,, . 
our ſoucraigne Lord by knights ſeruice, by ſo. ,, 
cage tenure in chefe,or ofthe nature offocage ,, 
tenurein chect,nor of any other perſon or per- ,, 
ſons by knights ſeruice from the 20. day of Iu- ,, 
liein the yecre of our Lord God 1 5 00.8&tor- ,, 
ty,ſhall haue ful and free liberty, powerand au- ,, 
thority to gine,diſpoſe,will and deuile, as well ,, 
byHis laſt will and teſtamentin writinge or 0- ,, 
therwiſe, by any ate or actes lawfully cxecu- ,, 
ted in his life.all his ſaid manours,landes,tene- ,, 
mentes,or hereditaments, or any of them at ,, 
his free will and pleaſure,any lawe,ſtatute, or ,, 
other thing heretofore had, made or vied, to ,, 
the contrary notwithſtanding. ” 
And thart all and euery perſone and pet- ,, 
ſons,hauing manours,landes, tenementes, or ,, 
hereditamentes, holden of the king our ſouc- ,, 
raigne Lorde his heires or ſucceſſours in lo- ,, 
cage, or of the nature of ſocage tenure in, 
cheete, and having anyother manours, lands, ,, 
tenementes, or hereditamentes holden of , 
any other perſon or perſons in ſocage, or of ,, 
the nature of ſocage tenure, and not hauing »z 
anie manours, landes, tenementes, or heredt- », 
tamentes, holden of the king our ſoueraigne z 
Lorde by knightes ſeruice, nor of anie cther », 
Lorde or pcrſon by like ſeruice , from the 20. »z 
daic of Tulie in the ſaid ycere of our Lord God 3, 
I 500,and fortie,ſhal haue full and free liberty, 
M 3 POWCT 
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» powerandauthority to give, will, diſpoſe and 
» deuiſe,as wel by his laſt wil or eeſtament in wri- 


, ting or otherwiſe,by any ate or actes lawtullie. 
Fly executed in his life ,all his faid manors, landes, 
,, tenements and heredit. uncnts, or any of them 
» at his free will and pleaſure,any law,ſtatute,cu- 
» ſtome or other thing heretofore had .made, or 
» vied to the contrarte notwichſtanding. Sauing 
» alway and reſ{eruing to the king our ſoueraigne 
» lord his heires and ſucceflors,all his right, title, 

»» and intcrelt of primer {cizon,rcleetes -and alſo 
» all other tights and duties tor tenures AM ſocage 
»» Or of the nature of ſocage tenurein cheete, as 
,» heretoforc hath beene vied and cecultomed, 

» the fame manors,lands, tenements or Hewes. 
» taments to be taken, had, and ſued out of and - 
» from thc hands of his highneſlc his heires and 


\» ſucceflors by the perſon or perſons to whome 


» any ſuch manors.,lands,tenements or heredita- 
» ments,ſhall be diſpoſed, willed,or deuilcd in 
» ſuch arid like manner and forme as hath beene 
» Vied by any heire or heires before the makinge 
-» of this cſtatute. And ſauing and referuing lo 
» fines for alienations of fach manors,landes,te- 
5 1ements, or hereditaments holden of the king 
> 2ur ſoueraigne lord in {ocage, or of the nature 
» of locage tenure in cheeſe, wherof there ſhal be 
> 1n1y alteration'ot frechol: log iclherirance ,made 
» by will or otherwiſe as is aforclaid. 

» Anditis further enacted by the authority a- 
» forcfaid, thatal and {inguler perion & perſgns 
» hauing any manors,lands, tenemets or heredi- 


_s raments of eſtate of inheritance, holden of the 


kings 
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kings highneſle in cheefe, by knights ſeruice,or ,,. 
of the nature of knights {eruice in cheefe,from ,, 
the ſaid rwentie day of Inlic , ſhall haue full ,, 
power and authoritie,by his laſt wil by writing ,, 
or otherwiſe by anie act oradts lawfullie exe- ,, 
cutcd in his life,to giue,diſpoſe, will or afſigne ,, 
two partes of the ſame manors, landes, tcne- ,, 
ments or hereditaments,in three partes to bee ,, 
diuided, orelſeas much of the faide manors, ,, 
lands,tenements or hereditaments, as ſhall cx- ,, 
tend or amounte tothe yeerelie value of two ,, 
parts of the ſame in three partes to be deuided ,, 
in cettentic and by ſpeciall deuiſtons, as it may ,, 
beknowen in ſeucralty,toand forthe aduance- ,, 
ment of his wife, preferment of his children, ,, 
and paiment of his debtes , orotherwiſe athis ,, 
will and pleaſure,anic law, ſtatute, cuſtome or ,, 
other thing to the contraric thercof notwith- ,, 
ſtanding. Sauing and reſeruing to the king our ,, 
ſoucreigne lord,the cuſtodie,wardſhip , 8 pri- ,, 
merſeizon orany of them, as the caſe ſhall re- ,, 
quire,ofas much of the ſame manors,lands,te- ,, 
nements or hereditaments.as ſhal amountand , 
extendc to the full and cleere yeerclie value of ,, 
the third parte thereof withoutany diminuti- ,, 
on,dower,fraud,couin,charge, or abridement ,, 
ot anic ofthe ſame third part, or of the full pro- 3; 
fits thereof : Sauing alſoand reſeruing to the ,, 
king our ſaid ſoucraigne lord, all fines for alic- ,, 
nations of all ſuch manors,lands, tenementes, ., 
and hereditamentes , holden of the kinge by ,, 
knights ſcruice in cheefe, whereof there ſhal be ,, 
any alteration of free-holde or inheritaunce. ,, 
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,» made by will or otherwiſe,as is aboueſaide. 
Andbcitcnacted by authority aforeſaide? 

» thatalland ſinguler perion and perfons , ha- 


' » uing manors, lands, tenementes, or heredita- 


,z incnts of eſtate of inheritance, holden of the 
» king in cheefe by knights ſeruice , and hauinge 
,, Othcr manors,lands,tenements . or heredita- 
,» ments, holden of the king,or ofany other per- 
» {on or perſons, by knights ſeruice or otherwiſe, 
» Eucrie {uch perſon and perſons , from the ſaid 
,» twentie daie of Tulic ſhall have full power and 
» authoritie to giue,diſpoſe,will or afſigne by his 
» laſt will in writing or otherwiſe by anie acte or 
»» acts lawfullic executed in his life , two parts of 
» ſame manors,lands, tenementes,. or heredita- 
,» mentes,1in three partes to be deuided, orelſcas 


 » much of the ſame manors,lands,teneme@ts,and 


» heicditaments,as ſhal extend or amount to the 
» yeerclic value of two parts of the ſame,in three 
» partes to be deuided in certeintic and by ſpeci- 


| » all diuifions,as it may be knowen.in ſeueralie, 


,» to and for the aduancement of his wife, prefer- 
,» incnt of his children,and paiment of his debts, 
,» Or otherwiſe at his will and pleaſure, any lawe, 
,» {tatute,cuſtomeor other thing to the contrarie 
,, thereof notwithſtanding . Sauing alwaie and 
;» rcleruing tothe king our ſouereione lorde, the 
»» cuſtodic,wardihip,and primerſeizon orany of 
,» them,as the caſe ſhal require, ofas much of the 
,, lame manors,lands,tenements, or other here- 
,, ditaments,as ſhall amounte and extend to the 
», fulland cleere yeerclic value of the third parte 
} thereof, without anie mancr diminution, dow- 

cr, 
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er,fraud,couin,charge , or ſubrraction of the,, 
ſame third parte, or of the full profites thereof. ,, 
Sauing alwaie & reſeruing to our ſaide foue-,, 
raignelord theking all fines tor alienation of a- ,, 
' nie ſuch manors;lands,tenements,or heredita- ,, 
ments, holden of the king by knighres ſ{eruice ,, 
in cheefe, whereof there ſhall be anic alteration ,, 
of frechold or inheritaunce, made by wil or ,, 
otherwiſe, as is aboucſaid. | 
Be it further enacted by the authonitie aboue- ,, 
ſaid,that ifanic perſon or perſons,hold any ma- ,, 
nors,lands,tenementes,or hereditaments,one- ,, 
lie ofany otherlord orperſon,than of the king ,, 
our faid ſouercigne lorde by knightes ſervice, ,, 
and other lands,and tencmentes in locage, or ,, 
of the nature of ſocage tenure, that then euerie ,, 
_ ſuchperſonſhall or may giue,diſpole,oratlure, ,, 
by his laſt will or otherwiſe by anic act or actcs, ,, 
lawtullie executed in his life, two partes of the ,, 
ſaid manors,lands,and tenementes,zolden by ,, 
knights ſcruice , or ofas much thereof as ſhall ,, 
amount to the full yeerelie valuc of two partes, ;, 
1n mancr and forme as is aboue declared : and ,, 
alloall the landes and tenementes, holden by ., 
ſocage,or of the nature of ſocage tenure, at his ,, 
will and pleaſure as is aboue written , ſauinge ,, 
and reſcruing to thelord of the lands and tene-.,, 
ments,holden by knightes ſeruice, for his cut- ,, 
todie and wardſhip,as much oftheſamelands ,, 
and tencmentes.as ſhall extend or amounteto ,, 
the full and clecre yeerclie value of the third ,, 
part of the ſame landes and tenements,holden ,, 
by knights ſeruice , without anie diminution, ,, 
M s dower, 


The third part. 

,, dowcr,fraud, couin, charge, or ſubtraction of 
» anic portion of tharthird part, or of the clecre 
» yeerclie value thereofin manner and forme a- 
+ forefaid. | | 
» Andbeitfurther enacted by. the authoritie 
,» aboucſaid.,thar if any perſon or perſons hold 4- 

,, nie manors, landes, tenementes, or heredita- 
3» MCentes, oneljc of the king our ſoueraigne lord 
» by knightes ſcruice and not in cheefc, or hold 

» anie manors,landes, tenementes, other edita- 
,» mentes of our ſaid ſoucraigne lord by knights 
» ſeruice and not in cheefe, and alſo holde other 
manors.landes,tenementes, and other heredi- 
» tamentes, of anic other perſon or perſons by 
» knights ſcruice, and alſo holde other manors, 
» [landes.;tencmentes.or hcreditamentes, of anie 

.» other perſon or perſons in ſocage, or of the na- 
»» ture of ſocage tenure, thatthen all and cueric 
» ſuch perſon and perſons , {Fall and maie giue, 
_ diſpoſe, will,deuiſe,and alſure, by his laſt wil or 
,» Otherwiſe by anie ate or acts lawtullie doone 
» and executed in his life two partes of the ſame 
.z manors,landes,tenements and hereditaments, 
»» holden of our faid ſoucraigne lord the king by 
»» knights ſeruice,and two partes of the manors, 
landes,tenements,and hcreditaments, holden 
» Of anie other perſon or perſons by knights {cr- 
» Uice , or as much of either of them as ſhall a- 
-» mountto the tull yeerelie value of two partes, 
., In maner and formeas is aboue declared: and 
-» alloofallhis lands and tenements,ſo holden in 

» ſocage,or of the nature of ſocage tenure, at his 
» free will and pleaſure, Sauingand reſeruing r0 

the 
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the kings highneſle, the cuſtodic and ward(hip ,, 
of as much of the ſame.manors, landes, -tene- ,, 
mentes,or other hereditamenits, as ſhal extend ,, 
and amount to thefnl and cleere yeerelie value ,, 
of the third part of the ſaid manors,lands,tene- , 
mentes, and herediraments.. ſo holden of his 5 
highneſſe by knightes ſervice, without anie di- 3 
minution,dower,fraud conin,charge, and ſub- ,, 
traction of anic portion of thatthird patt, or of 
the full profites thereof. Andalſo ſauinge and ,, 
reſeruing to the lords of whom anie of the ſaid 
manors.,landes.tenementes, or other heredita- 
mentes beene holden by knightes ſeruice for 
cuſtodic and ward(hip , as much of the ſame 3 
manors,lands.tenementes or herediramentes, »» 
holden of them or anie of them by knights ſer- 
uice.,as ſhall extend and amount to the full and » 
clecreyeecrclie value of the third parte of the »» 
ſame,without anic diminution,charge, fraude, » 
couin , or ſubtraction of anie portion of that 5 
third,or of the cleere yeerclie value of the third 5» 
part therof. i in mancr & forme aboue declared. 5» 

Prouided alwaicand itis further enacted by » 
the authority aforcſaid ,that if that third part of 53 
the manors,landes, tenementes, or heredita- 5, 
ments,of anie of he kings ſubiectes , which in 5, 
anie of the caſes abouec ſand, (hal herealios come 5, 
to the kings highneilc, his heires or {ucceflors, 5, 


__ byvertueof this acte,as is aboueſaid, bent or ,, 


doonotamount to the clecre yecrclie value of ;, 
the third part ofall the ſaid manors,lands.tenc- ;, 
mentes,or other hereditaments, whereof the, 
kings highneſſe; is or ſhall be intituled to have ,, 
the 
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,, the cuſtodie or primer {eizon,as.is aboue ſaid: 
,, that then our ſaid ſoucraigne lorde; and his 
,» heires ſhall and maic at his or their free liber- 
,» tieand plea{ure,take into his ortheir handes & 
,, poſſeſſions , as of the other two partes ofthe 
,, laid manors,landes,tenementes,and other he. 
,» reditamentes,as with thatof the ſame manors, 
,> lands,tencmentes,or hereditamentes, holden 
,» and remaining in the kings hands,ſhal make v 
,» the cleere ycerclie value of the full third parte 
,, Of the ſaid manors, and tenementes; ſo to bee 
- 2» hadto the kinges highneſle in title of ward- 
,» ſhipand primer {cizon,or anie of them, as the 
2» Cale ſhall require, and like benefit and aduan- 
»» tage to be giuen toeuecrie lordeand lordes, of 
») whom anic ſuch manors,lands,tenecmentes,or 
,» hereditamentes, beene orſhall bee holden by 
»» knightes {eruyce as is aboueſaid, concerninge 
z» onclie his third part of or for title of ward(hip. 
»» Prouidedalwaie,and bec it further enacted 
2» by the authoritic aforeſaid,* that euerie perſon 
,» and perſons,ſhall ſue their liueries, for poſſcſi- 
' 2» Ons,reuerſtons,or remainders.,and alſo paie rc- 
,» leefes and heriots after ſuch maner and forme, 
»» as they ſhould or ought to haue doone before 
,» the making of thisacte , andas if thisa&te had 
,y ncuer beene made. And that fincs for aliena- 
2» tions ſhall be paidn the kinges chancerie, for 
»» and vpon writes of entree in the poſt;to be ob. 


9» teincd in theſame courte of chancerie,after the 


» faid twentie daic of Iulie, for common reco- 
z» ucries,to be had or ſuffered of -anic manors, 
»» landes,tcnementes,or hereditamentes,holden 

; | 1 ot 
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of the king in cheefe : in like manerand forme ,, 
as is vied vpon alienations of ſuch manors, ,, 
landes,tenementes,or hereditamentes. ſo hol- ,, 
den in cheefe,by tine or feoffement. - ” 
Prouidedalſoand be it enacted by the au- ,, 
thoritie aforefaid,that in ſuch caſes,where fines ,, 
for altenations ſhal be paied in the kings chace- ,, 
rie;for writes of entrec in poſt, as is aforeſaide, ,, 
that then none other fine ſhall bee patedin the ,, 
ſame courte for anie ſuch writes, anie vſage or ,, 
cuſtome to the contrarie thereof notwithſtan- ,, 
ding. ” 
And beitfurther enacted by theauthoritie ,, 
afore-ſaide, that where two or more perſons ,, 
now holde, or hereafter thall holdeanie ma- ,, 
nors,landes,tenementes or hereditamentes,of , 
theking our ſoueraigne lordeby knightes ſer- ,, 
uice, tointlie to them and to the heires of one ,, 
of them,and he that hath the inheritance ther- ,, 
of dieth,his heire being within age, thatin c- ,, 
uerie ſuch caſe the king ſhall haue the warde ,, 
and mariage of the bodie of ſuch heireſo be-,, 
ing within age , the life of the freeholder or ,, 
freeholders of the ſaid manors., landes, tene- ,, 
ments, or hereditaments,{o holden by knights ,, 
ſeruicenotwithſtanding. Sauing and reſeruing ,, 
to all and enerie woman and women all ande- ,, 
uerie ſuch. right, title, intereſt of dower,-as they ,, 
orany of them ought to haue, orbee or ſhall ,, 
beiuſtlic intituled'to haue claime or demand ,, 
of anie manors,landes, tenementes or heredi- ,, 
tamentes by the lawes of this realme, to be ta- ,, 
kenoraſſigned ynto them or anic of them, ou - 1 
0 


| __ Thethirapart. 

,» of the two partes of the ſaid manors, landes .te- 
;, nementes or hereditaments, ſeuered and deui- 
,» ded from the third part, as is abouc ſaid, and 
» not otherwiſe: And ſauingallo to the king our 
,» foucraignelord,his heires and fucceſſours, the 
» reuerſions ofall ſuch tenauntes in ioyntenure 
» and dower,immediately atter the deathof ſuch 
,» tenauntes,if they ſhall happen to die, duringe 
»» the minoritie of the kinges wardes. 


Another acte for the Explanati- 


on of the former concerning willes,and the 


acuiſe of lanaes. 


»*6) Hcther in the Jaſte parlia- 
Jo ment, begunne and hol- 
5) den at Weſtminſter the 
2Y 28.day of Aprill, in the 31. 
D) yeere of the kinges moſt 
a gratious raigne(cap.primo 
L" X Y willes.2.) And there by di- 
uers prorogations holden and contiued vnto 
,» the24.daic ofIulic,in the 32. ycere of his faide 
- >» taigne.It was by the kings molt gratious and li- 
” berall diſpoſition,ſhewed toward his moſt hii- 
» bleand obedient ſubiecs, ordeined and cnac- 
» ted,howeand in what manner, landes , tene- 
ſe mentes,and hereditamentes might by will, or 
,» teſtament,in writing,or otherwiſc by avnie ace 
_ oradteslawfullic executed in the life of cueric 


,» perſon giuen,dipoſed, willed, or deuiſed, for 
the 


\S 
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the aduauncement of the wite, prefermente of ,, 
children,paiment of debtes,of eueric ſuch per- ,, 
ſon,or otherwiſe,at his wil or pleaſure,as inthe ,, 
ſame acte more plainelie is declared.Sithen the ,, 
making of eſtatute,diuers doubtes, queſtions, ,, 
and ambiguities,hauc riſen, beene mouedand ,, 
growen,by diucrſity of opinions taking,in and ,, 
pon the expoſition of the letter of the ſame e- ,,_ 
ſtatute. | | 
For a plaine declaration and explanacion ,, 
whereof, and to the intentand purpoſe, that ,, 
the kinges obedient and louing ſubieRtes, ſhall ,, 
and may take the commoditie and aduantage ,, 
of the kinges ſaid gratious and liberal! diſpoſt- ,, 
tion,the lordes ſpiritual and temporall, and the ,, 
commons in this preſent parliament aflem- ,, 
bled, moſt humbly beſeeching the kings maie- ,, 
ſtte, that the meaning ofthe letrer of theſame ,, 
eſtatute , concerning ſuch matters hereatter ,, 
rchearſed,may be by the authority of this prelet ,, 
parliament enacted raken,,expounded,iudged, ,, 
declared,andexplaned, in mannerand fourme ,, 
tollowing , | | | 3 
Firſtwhere itis contained in the ſame for- ,, 
mer ſtatute, within diuers articles & branches ,, 
ofthe ſame, that all and ſinguler perſon and, 
perſons, hauing any manors,lands,tenements, ., 
or hereditamentes,of the eſtate of inheritance, ., 
ſhould haue full and free libertie,power and ,, 
author:tie,to giue,will; diſpoſe, or afſigne, as ,, 
well by laſt will and teſtament in writing, oro- ,, 
therwiſe,by anieact oractes lawfullie executed ,, 
in his life his AY Of 7 
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,» hereditaments, oranie of them in ſuch man- 
> nerand fourme,as in the ſame former atmore 
» at large it dooth appeare. Which wordes of e{- 


>, tate of inheritaunce, by the authority of this 


,, preſent parliament,is and ſhall be declared, ex- 
»» pounded, taken, and iudged,of eſtates in fee 

» {imple onelie. And alſo that all and fingu- 
» ler perſon and perſons, hauing a ſole eſtate 
-» Or intereſt in fee-{imple,or ſeized in tee-{imple, 
-» 1N Coperccnaric, orin common in fee-ſtmple, 
», of & inanic ma nors, lands,tenements,renrs,or 
,» Other hcreditaments, in poſleſſion,reuerſton or 
,» remainder,or of rents or ſeruices incident to a- 
,» Nie reucrſion or remainder, and hauing no ma- 
,» nors,lands, tenements, or hereditaments hol- 
,» den of the king, his heires or ſucceflors,or of a- 
,» ny other perſon or perſons by knights ſeruice, 
»» ſhall have full and tree liberty, power and au- 


- >» thority to giue,diſpoſe,will or deuife, to anie 


-» perſon or perſons ( except bodies politike and 
,» corporate) by his laſt wil and teſtament, in wri- 
,» tng.,or otherwiſc,by anyadt or ates, lawfullice 

by him ſelfc foly,or by him- 
,z lelfe arid other jointly,ſeuerally, or particular- 


2» lie,or by al thoſe waies orany ofthem,as much 


,» as in him of rightis or ſhall be, all his ſaid ma- 
,, nors, lands, tenements, rentes, and heredita- 
,» ments,or any of them,or any rents, commons, 


,» Or other profits,or commodities, out of, or to 
_ »» bepercciued of the ſame,or out ofany parcell 


,» thereof,at his owne free will and pleaſure any 
»» Clauſe in the faide former ate notwithſtan- 


2» ding. 


And 
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And further be it declared & enacted by the ,, 
authority aforeſaid, that al & ſinguler perſon &,, 
erlos,hauing atole eſtate or intereſt in fee-{im- ,, 
ple,or ſeized in fee-fimplein copercenery,orin ,, 
comon in tee-ſ1tmple,ot or in,anie manors,lads ,, 
tenements,rentes, or other hereditamentes.,in ., 
poſſeflion,reuerſton,or remainder, orof & in, ,, 
any rents or ſeruiccs incident toany reuerſion ,, 
or remainder,holde of the king by knights ſer- ,, 
uice in cheef,or of the nature of knights ſeruice ,, 
in cheefe,hath & by the authority of this pre-,, 
ſent parliament ſhall hane full and free liberty, ,. 
power,&authoritic to giue,diſpoſe,will, or af-,, 
{igne toany perſo or perſos (except bodies po-,, 
litike & corporate) by his laſt will 8& teſtament ,, 
in writing,or otherwiſe by any acter acts, law- ,, 
fully executed in his life, by him ſelfeſoly,orby ,, | 
himſelf & other iointly,ſeuerally,or particular- ,, 
ly,or by al thoſe waies orany of them, as much ,, 
as in him of rightis or ſhall be,two parts aſwell ,, 
of al the ſaid manors,lands, tenementes, rents, ,, 
and hereditaments,as ofall and f{inguler his o- ,, 
therrents & hereditaments,or of any ofthem , ,, 
oranie rents, commons,or other profits or c6-,, 
moditics,out of,or to be perceiued of the ſame ,, 
two parts,or out of any parcel] thereof,in three ,, 
partes to be deuided,oras much therof as ſhal ,, 
amount to the full and cleere yeerelie value of ,, 
two parts thereof,in three parts to be diuided, ,, 
of what perſon orperſons 1o cuer they be hol-,, 
den,athis free will and pleaſure . And that by ,, 
the authority aforeſaid, the ſaid will fo decla-,, 
red ſhalbe good and effectuall for two parts of ,, 


the ſaid manours,lands,tenements and heredi-,, 
N taments, 
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taments,although the will ſo declared be made 
of the whole,or of more than of two parts of 
the ſame. The ſame diuiſion to be made and 
ſerforth,by the deuiſour or owner of the ſame 
- manours, lands,tenements and hereditaments 
by his laſt will in writing, or otherwiſe in wri- 
ting. Andin defaulttherof', by a commiſhon 
to be graunted out of thekinges courte of the 
wards and liueries, vpon the enquirie of the 
true value therof, by tac othes of 12.men, and 
returne or certificate thereof had in the ſame 
court, of the ſaid manours, lands, tenementes, 
and hereditaments,diuifion to be made by the 
maſter of the wards and liuerics, if the maiſter 
of the wards and liuerics for the time becing, 
and the parties therunto can not otherwiſe a- 
gree vpon the ſame diuiſfion. And that the 1!- 
ſues and profits of the two partes of the ſame 
manours,lands.tenements,and hereditaments 
vpon euery ſuch diuiſton, to bee reſtored to 
them,that ſhall haue right, or title to the ſame, 
tro the death of the owner or deuiſour therof. 

And further be it enacted and declared , by 
authoritie aforeſaid, that all and ſinguler per- 
ſon and per{ons, hauing a ſole eſtate or intereſt 
in fee-ſ1mple,or ſeized in fee-{fimple , in coper- 
cenary, or in common,in fee-{imple,of and in 
any manours,lands,tenements, rents, or other 
hereditaments,in poſſeſſion ,' reuerſion or re- 
mainder, or ofand in any rents,or ſeruices, in- 
cident to any reuerſion or remainder, holden 
of the king,his heires or ſucceſſours by knights 
{eruice,and notin.cheefe, or holden of 

ther 
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ther perſon or perſons by knights ſeruice ſhall 
haue full andfree libertie, power and authori- 
ty,to giue,diſpoſe,will,or deuilc, to any perſon 
or perſons,except bodies .politike and corpo- 
rate,by his laſt willand teſtament in writing,or 
otherwiſe,by any att or acts lawfully executed 
in his lite; by himſelfe folie or by himſfelfe and 
other iointly,ſeuerally,or particularly, or by all 
thoſe waies,or any of them,as much as in him 
of rightis or ſhall bee, two parts of all theſaide 
manors,lands, tenements and hereditaments, 
orany of them ſo holden by knights ſeruice, or 
_ any rents common or other profits or commo- 
dities, out of, orto be perceiued of the ſame 
two parts,or out of any parcell thereof,in three 
parts to be deuided,or as much thereof, as ſhal 
amount to the full and cleere ycerely value of 
two parts thereof,in three parts to be deuided, 
at hisfree will 8& pleaſure. And that the ſaid will 
ſo declared,by authority aforcſaid,thalbe good 
and effectuall,for two parts of the {aid manors, 
lands,tenements,or hereditaments, although 
the will ſo declared be,or ſhalbe made, of the 
whole landes, and tenementes, ſo holden by 
| knights ſerutce,or of more, than of two partes 
ofthe ſame. And alſo for the whole ofall other 
ſach manours,lands.tenements, and heredita- 
ments,otany of them,not holden of the kinge 
by knights ſcruice in cheefe , or otherwiſe by 
knights ſeruice, nor of anie other perſon by 
kinghts ſeruice,and of any rents, commons,or 
other profits or commodities, out of,or to bee 


perceived of the ſame, or out of any parcell | 
N 2 thereof 


,» thereofat his free will and pleaſure . The ſame-_ 
»» diuiſion to be made and ſet foorth, by the ow- 
,, ner of the ſaid manours,lands,tenementes.and 
, hereditaments,by his laſt will and teſtament in 
» writing,or otherwiſe in writing . And in de- 
,, fault thereof, foras much of the ſame manors, 
;» lands, tenements, and hereditaments, as ſhall 
»» concerne the kings intereſt,by commiſſion, to 
,» bedirected out of the kings court of the wards 
; and liuerics, in maner & forme as is aforeſaid , 
,» 1f the maſter of the wardes and liueries for the 
,) time being , and the parties thereunto can not 
,» otherwiſe agree vpon the ſame diuiſion . And 
,» that reſtitution of the iſlues and profits of the 
» two parts thereof,ſhalbe had and made, in ma- 
,» nerand fourme aboueſaid. And for ſuch of the 
» ſame manors,lands,tenementes, and.heredita- 
,» ments,as ſhall concerne the intereſt of any 0- 
, therlord orlords, by commiſſion to be graun- 
,» ted out of the kings court of the Chauncery,to 
,» enquire thereot,by the othes of 12.mien, it the 
» lame lord orlordes, and the parties thereunto 
,» can not otherwiſe agree vpon the ſame diuiſto. 
,> Andbeitfurther enacted and declared by 
,» authority aforeſaid, that the ſauings,reſeruings, 
,» and prouiſions, concerning fſauing of the cu. 
» ſtodie., wardſhip , relecfe,, and primer ſeaſon 
,y tothe king,of ſuch manors, lands, tenements, 
,» and hereditaments, or as much thereof , as 
»» ſhall appertaine vnto him, by vertue of theſaid 
»» farmer at, and by the dcclaratio and expoſitis 
,: thercof,declared by this preſenta, during the 
»» kings1ntereſt therein, And alſo ofthe cuſtody 
| ; | alga. 
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and wardſhip to other lords,of as much of ſuch ,, 
manours,lands, tenements,and hereditaments ,, 
holden of them, as ſhall amounte and extende,, 
to the cleere yeerelie value of the third parte ,, 
thereof oucrand aboue all charges, without a- ,, 
ny diminution or abridgement of the thirde ,, 
part, orof the full profits thereof , compriſed ,, 
and mencioned injdiuers articles in the faide ,, 
formeract containcd, by the authority afore- ,, 
{aid be and ſhalbe intended, expounded , and ,, 
taken.,as hereafter enſueth : thatis toſay, that ,, 
the king ſhall haue and take for his full thirde ,, 
part,ofall ſuch manours,lands,tenements,and ,, 
hereditaments, where vnto he is or ſhall be in- ,, 
titled by the faid former at , and by this pre- ,, 
ſent a&,ſuch manours,lands,and tenements,as ,, 
ſhal by any meanes diſcend , or come by dil-,, 
cent,as well of the eſtate of inheritaunce in fee ,, 
taile,as in fee-ſimple,orin fee taile onely tothe ,, ' 
heire ofany ſuch perſon orthat ſhall makeany ,, 
will,gifte,diſpoſition,or deuiſe, by his laſt will ,, 
in writing,or by any a&t or acts lawfully execu- ,, 
ted in his life , immediately after the death of ,, 
the ſame deutſour or owner thereof. And that ,, 
the will, gift and deuiſc,of cuery ſuch deuiſour ,, 
or owner,ofand forthe two partes of the ſaide ,, 
manours,lands,tenements,and hereditaments ,, 
re{1due,ſhall by the authority aforeſaid, beand ,, 
ſtand goodand cffetuall in the law,albeit, the ,, 
_ ſamewill, gift or deuiſe, be had and made of ,, 

all his fee ſ1mple lands , tenementes, and here- ,, 
ditamentes , andin cafe the ſame manours, ,, 
landes, tenementes , and hereditamentes , ,, 
which after the death of anie ſuche owner ,, 
N3 OL 


-  _ Thethirapart. 
» ordeuiſour,which ſhall make any ſuch gift, dif: 
- » pofition,or deuiſe,by his laſt will,in writing, or 

_ eta; any act or ads, lawtully executed 
, in his life,to his wite, children or otherwiſe ,as 
» isaforclaid , which ſhall immediatly after his 
FR - death, diſccnd,reuert,remaine or come, to his 
,, heire or heircs,as well of eſtate of inheritaunce 
» in fee raile,as of eſtate in fee limple, or fee taile 


,» onely,be not,or ſhall notamount or extend to 


» thetull cleere yeerelie value of the full thirde 
» part,with the full profites thereof, of all the ſaid 
,» Manours, lands,tenements, or other heredita- 
» ments of the ſaid deuiſouror owner,according 
» tothe true intent and meaning of the ſaid for- 
» mcract,and of this preſent acte, that then the 
» king hall and may haue & ake/ints his handes 
 » and i poſſeſſion, to make vp his full third parte, 
» With the full profites thereof, according to his 
»» intereſt thercin.as much of the other manour S, 

» lands,tencments,or hereditaments,willed, gi- 

» uen diſpoſed, or aſſigned by any ſuch perſon, 
»» to his wife, children or otherwiſe, as 1s afore- 
» 1aid,as with ſuch of the ſame,marours, lands, 
,» tencments,and hcreditaments diſcended , or 
» by any meanes come vnto the heire,as heire of 
».anie ſuch deuiſour or owner, ſhall make vp the 
» Cleere yeerelie value of the ſaid tull third parte 
a, Viith the full profits thereof, of all the ſaid ma- 
» nours,Jands,tenements, hereditaments, of eue- 
» 1:e ſuch owneror deuiſour , foto bce und to 
, the king, inthetitle of wardſhip orprimer ſca- 
-,» ſon,as the cafe ſhall require. And the deuiſion 
- » thereof, to be had end made, and with thexe- 
- (titution 


— thinges may be deuiſed by will. $88 
ſtitution ofthe profirs of the two partes of the ,,. 
ſaid man ours,lands,ten emecntes, and heredira- ,, 
mentes,in ſuch maner and fourme as is aboue,, " 
rchearſed. And likebenefitand aduantage, to ,, 
be giuen,hadand taken, by tne ſaid authority, ,, 
to ceueric Lord and Lordes, of whom anieſuch ,, 
manours,lands, tenements,or hereditaments, ,, 
beene or ſhall be holden by knightes ſeruice,in ,, 
manerand fourme as is aboue faid,concerning ,, 
onelic his or their third partes thereof, accor- ,, 
ding to their ſaid intereſt therein. - 

And beitfurther enated by the authoritie ,, 
aforcſaid, that if it happen the ſame third parte, ,, 
. oranie part thereof, left, willed,or afſigned,to ,, 
theking or other lord.,atanie time during their < 
intereſtes therein.to be lawfullic euicted or de-,, 
termined,that than the kingand the other lord, ,, 
ſhall haue as much of the two partes reſidue, ,, 
as ſhallaccompliſh and make vppea full thirde ,, 
- part,in cleere yeerclie value, after therate and ,, 
portion of ſuch manours.landes, tenementes, ,, 
and hereditamentes.,as ſhall then happen to re- ,, 
maine of the ſame third part, not deuicted nor ,, 
determined,and of the other two parts of ſuch ,, 
manours, landes, tenementes, and heredita- ., 
mentes, as thekinge or other lorde ſhoulde or ., 
ought to haue had,by vertue ofthe ſaid former ,, 
act,and this preſent act: and the ſame to be de- ,, 
uided, in manerand fourmeaboue rehearſed, ,, 
anieclauſc in the ſaid former acte notwithſtan- ., 
ding. ” 

And be itfurther enacted _d declared by ,, 
theauthoritic aforeſaid, that theſauing and re- 

N 4 "ſeruing 


2» pardon or pardons,vnder the kings great ſeale 


T he third part. 


,, ſeruing for fines foralienation,by anie ſuch laſt 
. -,, Willandteſtament,of ſuch manours,landes,te- 


, hements,or hc reditainents, holden of theking 
Bo » by knightes ſeruicein cheete, or ofthe nature 
,» Of knightes ſ{cruice in cheefe , or by ſocage in 
= cheete, orof the nature of locage tenure 1n 
= cheeſe; of for fines for alienation, of ſuch ma- 
,, nours,landes,tenementes, or hereditamentes, 
,, Whcreof there ſhall be ante alteration of free- 
,» holde,or of inheritance, made by anie ſuch Jaſt 
»» Will, comprited in divers and ſundric articles, 
,, mencioned in the ſaid former acte, be and ſhall 
,» be intended, expounded, taken, deemed and 
» ludged,by the authotitic aforeſaid, that all ſuch 
» perlon or perſons,to whom the laid manours, 
>» landes,tencmentes,or hereditamentes, oranic 
, of them, be or ſhall be giuen, diſpoſed, willed, 


DET) deviſed by anic ſuch laſt will, ſhall be exORE- 


» Tated,acquited and diſcharged for eucr,againſt 
,, the king, his hcires,and ſucceſſours, forall ſuch 
»» fines for alienations,by anic ſuchlaſt will orte- 
»» ſtament,withoutlicence, by ſuing forth of the 


>» kinges pardon for alienation out of the kinges 
»» Courtc of Chauncerie, paying to the king , his 


,» heires or ſuccellours,for the fine of cuerie ſuch 
2» alienation,the third parte of the yeerelie value 
2» of the farge manors,landcs, tenementes or 0- 
»y ther here ditamentes,to him orthcm willed or 
2» deuiſcd,and this ate from time to time, ſhall 
» be aſufficient warrant, to the lord chauncellor 


2» of England,or keeper of the great ſcale, for the 


» time being, forthe graunting out of the ſaide 


AS 


what thinges maie be deniſed ty will. 29 
as heretofore hath beene viced for pardons for ,, 
alinations , withoutanie further ſuitc to bee ,, 
made to the king for the ſame. pe 
Anditis further declared & enacted, by the ,, 
authoritie aforeſaid, that willes or teſtamentes, ,, 
made of any manours,lands,tenements, or © ,, 
ther hereditaments,by any worman couerte, or ,, 
perſon within the age of 21. yeeres,idiote,or by ,, 
any perſon de non ſane memortre, (hall not bee ta- ,, 
ken to be good or eftectuall in thelawe. _ 
And further beit enacted by the authoritie ,, 
aforcfaide, that if anic perſon or perſons ha- ,, 
 uing cſtate of inheritaunce, of orin , manours, ,, 
landes,tenementes or hereditamentes,holden ,, 


of the king by knightes ſcruice in cheefe, or ,, 


otherwiſe of the kinge by knightes ſeruice , or ,, 
of anic other perſon or perſons by knights ſer- ,, 
uice,hath giuenatanie time fithen the 20. daic ,, 
of the ſaid month of Iulij 32.H.8.An.do. 1540. ,, 
or hereafter ſhall giue, wil,deuiſe.oraſſigne, by ,, 
. will or other ate executed in his life, his ma- y 
nours, landes,tenementes., or hereditamentes, ,, 
or anie of them by traude or couin, toanie ,, 
other perſon orperlons, forterme of yeeres, ,, 
life or liues, with one remainder ouer in: fee, ,, 
or with diuers remainders ouer for terme of ,, 
yecres, life or in taile,with a remainder ouer in' ,, 
tceſ1mple to anieperſon orpcrions, or to his, 
ortheir right heires, or atanie time fithenthe ,,. 
laid 20.date of Tulie, hath conucied or made; ,, 
or hereafter ſhall conueie or make by fraude or .,, 
 couin contrarieto the true intent of this act, ,, 
ame eſtates, conditions, menalties,tenures, or ,, 
; 'N5 COL- 
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T he third part. 
,, Conuciaunces, to the intent to defraud ordif- 
,, Cciue the king of his prerogative,primer ſea(s, 
» liucric,rclect, wardihip,mariages or rights: or a- 
,» ay othcrlord of their ward(hips, elects, heri- 
,» Ots, or other profites which ſhould or ought to 
3» ACCruc,grow or come vnto the or any of them, 
,» by oratter the death of his or their tenant, by 
,» ftorceand according to the former eſtatute and 
»» Of this preſentacte and declaration : and the 
,» lame cſtates and other conuciaunces, beeinge 
» found by office to be ſo made or contriued by 
,» coun, fraude or diſccipt, as ig aboucſaid, con- 
, trarie to the true intentand meaning of the faid 


- »» former acte,and of this act: That then the king 


» ſhall haueas well the wardſhippe of the þodie, 
zz and cuſtodie of the landes,tenementes and he- 
» reditamentes,as liucrie, primer ſeaſon, relecte, 
,z and other profites, which ſhoulde or ought to 
»» appertaine to the kinge, according to the true 
» intentand meaning of the ſaid former acte,and 
, of this preſentacte, as though no ſuch eſtates 
»» or conuciaunces by couin , had neuer beene 
3 had or made vntill the ſaid office bee lawfullic 
»» Vndon by trauers or otherwiſe. And that the 
,» ether lord and lordes, of whom anie ſuch ma- 
,» nours,landes.tenementes, or hereditamentes, 
» ſhalbe holden by knightes ſeruice, as is afore- 
» {aid,ſhall have their remedie in ſuch caſes, for 
» his or their ward{hips of bodies and landes, by 
» writeof right of warde, and ſhall diſtreine and 
» make auowrie or cognifaunce, by themſelues 
»» Or their balifes,for their releefes, heriots,and 0- 
» ther profits, which ſhould haue beene to them 

duc 
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due,by orafter the death of their tenaunt, as if, 
no ſuch eſtate or conueiaunce had bene had or ,, 
made. Sauing and reſcruing alwaies,by the au- ,, 
thoritic aforeſaid theright and title: of the do- ,, 
nees,feoffees,leaflecs,and deuiſees thercof, a- ,, 
gainſt the ſaid deuifourand his heires,atter the ,, 
intcreſt and title of the king or other lord ther- 
in ended and determined. = 

Prouided alwaies that this acte , explanati- -_ 
on, and declaration, or anie of them , Oranie ,, 
ching i in this ſaid ate,cxplanation or declarati- » 
on contained.,ſhall not extend to the wil or de-,, 
uiſe offir Iohn Ga ynsforde,late of Crowherſt ,, 
in the colity of Sean ieknightdeceaſed: Nor to ,, 
the will or deuile of fir Peter Filpot knight de-,, 
ceaſed: Nor the wil or deuiſe of Richard Creſ-,, 
wel late of Mattingley in the countie of South. ,, 
gentleman deceaſed, nor to the will or deuiſe,, 
of Thomas Vnton late of the countie of Perk. ,, 
gentleman deceaſed, ſonne of fir Thomas Vn- ,z 
ton knight alſo deceaſed: or (hal be in anie wiſe ,, 
preiudiciall or hurtfull , to anieperſon or per- z 
ſons,for or concerninganie manours, landes, , 
tenements.,or hereditaments conteyned or {| PC 5 
cified in the ſaid willes ordcuitcs, or in any of, 
them. but that the ſaid laſt willes and deuites, ” 
and cuery of them,ſhall ſtande,abide,remaine, ,, 
and be, in the ſame caſe, force and effect in the > 
law;to all intents, purpoſes and conſtructions, >; 
as the ſaid laſt willes and dcuiſes, and encrie of ” 
them,were before the making of this act,decla- 3, 
ration,and explanation, and of none other ef: 5, 
ic or force: this act ,declaration,& explanatio, » 

OX 


The third part. 
., Or anic ofthem, oranie thing therein "contai- 
»» ned to the contrarie thereof in anie wiſe not- 
» withſtanding. | 
» Prouidedalwaie, and bec it enacted by the 


"i authoritie aforeſaid, that all and cuerie perſon 


»» and perſons from whom the king or other lord 
» Orlordes,(hall take anie manours,landes, tene- 
,y Mentes or hereditamentes for his or their full 
» thirde part,or to make vphis or their third part, 
» {ball and maie,by authoritie of this preſent a, 
» Inanie of the caſes aforefaide vpon his or their 
» bill exhibited in the kinges courte of Chaun- 
» Cerie,againſt aland eueric ſuch perſon and per- 
» ſons,which ſhall be entitled by or vnder anie 
» ſuch will, gifte , diſpoſition or deuiſe, to the 0- 
» ther two partes, haue ſuch contribution or re- 
> compence forthe ſame,as by the chancellour 
-» ofEngland;orby the keeper of the great 

» A{ealeotEnglandforthetime being, 

3 ſhall be thought goodand 


 : conucnient. 
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what things may be demiſed by will, 91 


Ofthe deuile of goods and 
- Chartelles. 


i All manner of goods and chattelles may be deniſed 
| bymill certaine caſes excepted. 
2 The rule of the deniſe of landes contrary to the rule 


of diſpoſing of goodes, 
d.v. 


© manner of goods and chat- 


_ 
po. 
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AS HZPPR cclles,maicbe bequeathed = = 
or dceuiſed by will or teſtament *, cerraine caſes »-L-cztera.fe deleg.rz. 
f q $.tam corporales-Inſt.. 
ONCciuec EXCEPte wk ; SX delegat.& ibid. DD.. 
Which rule is cleane contrarie to the for- Lindw.in c.ſtarurum, 
mer of the deuiſe of lands.,tenementes,and he- © *<{a.lid.z.prouin-. 
5 ; cial.conſtituc.Canr.. 
reditamentes ; for they can not be deuiſed,ſa- perkins.rir.deuiſe.c.. 
uing where ſome cuſtome, or ſtatute hath gai- $-f9l-99. - 
ned libertic,of bequeathing or deuiſing of the 2)P<49us.S.prox.. 
: Ito, cqueat ns OT. ul ns OItne c)Vr ſupr.cad.parts.. 
ſame*: But herein ſteede of the Negatiue rule, $$.2,3,4- . 
rs ſet downe the Afeirmatiue, the exceptions 
oof which rule are proſecuted-in the next Para- 


graphe. 


[*juers kindes of goodes not deuiſe- 
able by will. 

1 Goods which a man hath iointlie with an other, 

can 
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Thethirdpart. 

__ canmnitbe _ by will. 

2 What if the other ioint-tenannt be made Executor 
whether is the bequeſt good? 

3 Goods which a man hath as adminiſtratour, Can- 

not be ginen by will. | 

4 E werie adminiſtrator accomptable to the ordina- 
rie. 

' 5 Difference betwixt the executor,and the executor 
of an adminiſtrator. 

6 Goods of the realme,that is to late, of the auncient 
crowne and jewelles.can not bee giuen by will, 

7 Goodes belonging toa hurch or hoſpitall, can not 

beduiſed. 

8 Goodes belonging to a citie , boroughe or Commus- 
 paltie,can not be deuiſed. 

9 Church goodes can not be deniſe. 

10 Things which deſcend to the heire 4nd not to the 
execntor, are uot demiſeable by will. 

11 Whether the corne growinge wpon the grounde, 
whereof a man is gene in right of his wife, be des 
uiſeabler 

12 Whether corne on the ground be deuiſeable by the 
- leſſee,the leſſor being ſeaſed in right of his wife. 

I 3 Corne growing deuiſeable by the tenaunt , by the 
curteſie of England, 

14 Corne growing deuiſeable by the tenaunt in dow- 
er. 

15 Whether corne gory; 0n Linde morgaged, bee 
deuiſeable? 

16 Whether corne growing, maie be deuiſed by the 
teſtators daughter where a ſonne and heire is af. 
terwardes bornc,or wherein the mother dooth re- 
coner her dave? 
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what thinges maie be deuiſed by will. 92 
17 The teſtator cannot bequeath that which is an o- 
ther mans. 


. Cys. 


Irſt a man can not giue or be- 

queath by wil any of thoſe goods 

or catelies which he hath tointlie 

\| with an other.for if he ſhould be- 

2 >> I queath his portion thereof to a- 
third perſon, this bequeſt is voide by the laws 
of this realme*, andthe furuiuor , which had ,)pegins.cir.deviſe. 
thoſe goodes or cattelles iointlic with an 0- fol.1o1.DoR.& Stud. 


| . lib.1.c.6.licer ius cuule 
ther,ſhal haue that portion ſo bequeathed not- ne EET 


withſtanding the ſaid will*, In ſo much that if cam alienum.C.de 


the teſtator make the other iointenaunt his ex- !<gatis. _ 
b)Hoc verum ure reg- 


ecutor,againſt the which executor, an action Is ,j gr Angliz.Dod. 


commenced in the eccleſtaſticall courte in a &Srtud.lib.2.c.25.ſe- 
cauſe of legacie: neuertheleſſe the executor is **'vre ciulive lars 

. : er Olden.de ation. 
not to beadiudged to poſleſle the ſaid goodes cladl:4.a8ion.prolocio 
as executor,or by right of the will, but by the 
titleand right of the ſuruiuor*, and ſo theexe- | 

. - . : : w REES c)DoR.% Srud.lib.2. 
cutor is to be diſmiſſed, and the will in that re- 7. 
ſp ec to be iudged voide*®. d)Vide ſupr.cad. part. 
Secondlie,an adminiſtrator can not make a $32: 

teſtament of thoſe goods which he hath as ad- 
miniſtrator,to anic perſon dying inteſtate *, be- e)Brooktir.admini- 
cauſe he hath not anie ſuch goodes to his own gi 2x6 ta Kzdetd. 
proper vie*but ought there withall to paie the f)Plond.ncaſinrer | 
debtes and legacies ofthe dead perſon, and to COT Sonmonny, 
diſtribute the reſt, (ifanie thing doe remaine) g)ciraquorundam. de 
m Godlie and charitable vies * , and for that *cſtam.bb.z. provinci. 


© = . ® + . } 
caulc, eucrie adminiſtrator is accomptable to ON CY 
- 4 the : 


F)Brook. Abridg.tit. 
adminiſt.n.7.Princi- 


The third part. 

the ordinarie forſuch diſtribution of the goods 

k)e.S:ar, Ed.z. anzn, Of the deceaſed, committed to his adminiſtra- 
_ tion* .And albcitan executor of an executor 
maic adminiſter the goodes of the former tc- 
Scar. Ed.3.an.31.c.25, ſtator': yet the-executor of an adminiſtrator 
cannot adminiſter the goodes of the former 
deceaſed, buta new adminiſtration is to be c6- 
mitted by the ordinarie of allthe goods vnad- 
miniſtred,by the late adminiſtrator,asithe had 
alſo died inteſtate; any teſtamet or afſignatis of 


pall grounds.fol.6z. an executor by him notwithſtiding*.By this the© 


 itappearcth,that the authority of an executor is 


greater then of an adminiſtrator : for an execu- 
tor maie appointe an executor to the firſt teſta- 
tor,ſo can notan adminiſtrator: Howe be itan 
ExCcutor can not giueawaiethe goodes of the 


DPlowdAd.caf.inter reſtator in his will by legacies,no more thenan 


ransby & Grantham. Sg 
Branshy & Grant”: adminiſtrator! , for thoſe goodes are not the 


proper goodes of the executor: butare to bee 


\ m)c[ſtar.dereſta.lib.z. 1mploied for the behoofe of the teſtator"; and 


prouincialconſtit.  jn that reſpeCtealſo isthe executor accompta- 


n)Eod.caturum, | ble to the ordinary as wel astlYadminiſtrator”;l 


meane ofa bare & mere executor, of whoſe di- 
ligence the teſtator madeſpecial choiſe,to wh6 
nothing is bequeathed in the ſaid teſtament. 
Thirdlie,by the opinion of diuers 1uſtices of 
_ this realme,and doGtors ofthe cannon and ct- 
uilllawe,the goodes of this realme , that is to 
o/Fircherb.Abridg; faie,of the auncient crownc,andiewelles, can- 
p)Supr-part.z.$.vlt, Not be diſpoſed by will *,as is aforeſaid®, 

- Fourthlie thoſe thinges, which belong to a- 
nic colledge or hoſpitall, can not bee deuiſed 
by the teſtament or laſte will of the maiſter wi 

| the 
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| (F1irall4- The )Perkins. tit, deuiſea, 
the ſayde Colledge or Hoſpitall*, The fame $1.96.Do@.& Stud, 


maie bee faide ofa Maior of anie citfe or bo- ay 
rough, torhee can not by his teſtament, be- 
queath anie thing belonging to the citie , bo- 
rough or comminaltie » No more then a Ma- \p rkins.cirdeuiſe. - 
ſter of acolledge or hoſpitall , ſuch thinges as g@ gs.5.non ſolim.Ine 
he hath in right of the colledge or hoſpital fiir mo ledfi, 

Fiftlie, the goodes of the church can notbe */F&in5nhtupra. 
deuiſed by teſtament*: But the corne growing :\c.,qcretam.excr. 
vpon the glebe *,and certaine other goods may 
be bequeathed , as hath beene before decla- 
red*. 
 Sixtlie,thoſe thinges which after the death 
of the teſtator, deſcende to the heire of the de- 
ceaſed,and not to his executor,can notbee de- 
uiſed by teſtament, except in ſuch caſes, where ,)pertins.rir.deuiſes: 
itis-lawfull to deuiſe hear entes,or he- 3 quo ſequentes caſus 
rediraments. And therefore ifa man ſeaſed of 7s ſum, 
landes in fee or fee taile, bequeath his trees 
growing vpon the ſaid landeat the time of his 
death,this deuiſe is not good exceptas before: 
but if hee deuiſe the corne growing vpon the 
ſame landeat the time of his death , from the 
heire to ſome other perſon, this deuiſe is good, 
albeit the land whercupon it groweth bee not 
deuiſcable: the reafon of the.difference is, be- 
cauſe the trees are parcell of the free-hold, and 
deſcend together with. the lande to the heire 
and not to the executor: but it is not ſo of 
corne,forthe fame ſhall goe ro the executoras 
parcel of the teſtators goodes. And therefore 
it a man beſeaſed of landes inthe right of his 
wife,and ſowe the lande, and deuife the corne- -, 

O grows-' 


v) Stat. H.8.aq.28,c.r1 


x)Supr.part.2.$.penul, 
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 _ Thethirapart. | 

growinghnsn the ſame lande, and die before 
roe be reaped:in this caſe the legatarie 

ſhall haue the corne and not the wite: bur it is 


- otherwilc of graſle, and hearbes not ſeparated 


from the ground, atthe time of ;jthe death of 


' _ thereſtator, It aman ſeaſed in feein right of 


his wife doelet the fame lande for yeeres to a 
ſtraunger,and the leſſee ſoweth the grounde, 


 andatterwardes the wife dieth.the corne not 


being ripe: In this caſe thelefſee may deuile the 
ſame corne, notwithſtanding his eſtate bee de- 
termined. So is it,if he that is tenaunt by curte- 
fie of England of landes, tenementes or here- 
ditamentes for his lite,let the ſame lande to an 
other for yeeres,and the leaſſor die within the 
tearme of thoſe yeeres: In this caſe the leflee 
maie deuiſc the corne which ſhall bee grow- 
ing vpon the ſ{me lande,not ripe at the time of 
the death of the teſtator. Likewiſe it the tenante 
in dower.fowe thoſe landes which he hath in 
dower,and make his executors.andafter dicth, 
the cornenotſeparated , there the executors 
ſhall haue.the corne,notwithſtanding the ſamie 
be not ſceded, and ſo the tenant in dower,may 
deuiſe the corne,growing vpo that land ich 
ſheholdeth in dower at the time of her death. 
But it is notalwaies lawfull fora man or a wo- 
man'to deuile the corne by then ſowen, for if 
a man: ſealed of lande in fee doe infeoffee a 
{traunger in morgage vpon paimente,and not 
paiment made on the partic of the teoffer, at a 
certaine daie:and the teofee ſowe the Iand,and 
the feoffer paic the monie at the daic _ 

| ca, 


ted,and enter:inthis caſe itis thought, that the 
feoffee cannot deuilſe the corne growing vpon 
the ſaid lande. Likewiſe ifhethatis tenaunte in 
eaile of certaine land,doe let the ſame lande for 
eerme of life,and the leſſee doe ſowe the ſame 
lande, and the tenaunte in tailedie, and the i{- 
ſue dorecouer the ſame'in formdon in the dil- 
cent before the corn be ſeparated: itis thought 


in this caſe that the iſſue in taile mate bequeath 


the ſame by his teſtament. Moreouer it a man 
ſeaſed in tee, haue iflue adaughterand die, his 
wite being great with childe, and the daughter 
center and ſowe the ground.and afterwarde be- 
fore the corne be {euered,the witec is deliuered 


ofa ſon, and thereupon his next freind do en- | 


ter forhim, yet the daughter maie deuiſe the 
corne growing vpon the ſameland: but if after 
the ſowing of the corne and before the birth of 
the ſon, the mother hath recouered her dow- 
cragainſt her daughter,and the ſame land that 
is ſowen,is alotted or affigned vnto her by the 
Sherife,for her dower , in allowance of other 
lands, there the mother may deuiſe the corne, 


growing vpon the faide lande, and not her 


daughter. 
Finallie, whereas by the ciuill law, it was law- 
tull for the teſtator to bequeath not onelie his 


deeme the ſame thing,and dcliuer it to the le. 
gatarte,orifthe owner would not ſell it,then to 


paie the tuſte value thereof to the ſame legata- L)Eod.&.non olkm.L,. 
r1e*.vnleſle the teſtator were ignorant that the non dubium.ſfde le- * 
O 2 ſame 5** 


what things may bedeuiſed by will. 94 


7 


: 6 a)S.N5o ſolum Inſtt-de * 
owne thinges, but an other mans alſo *: ino jg, t.comalicaum. 


much that the executor was compellable to re- C.delega. 


, T he thirdport. 
famething did belong toan other,and did fi 
_ poſeitrobe his owne: In which caſe the lega- 
Cie is void,ſo that the executor is neither bond 
c)d.s. _ a6 pI L.4 tobuicthe thing,nor to paic the value therof*, 
ITC) 
b how | becauſe peraduetureifthe teſtator had knowen 
d)d.$.non foli.lnftir. that it had been an other mis, he wold not haue 
peeps. bequeathed the ſame *:yet neucrtheles both by 
e)c.fhlius.de teſta. extr, : 
& bi Couar,infin.Pa- the Jaws ccclcliattical*,& alto by the laws of this 
bet 9f p_ _ rcalm*,no macan bequeath or deuie anything 
elit "wh 
tract de rents * byhisrceſtament orlaſte will, ſauing onelic that 
# inter1ws can, & civil, Which 1s his own,and that which he hath to his 
n.36, 
E)Plowdincaſinter POPE: vie*, andifheedo bequeath anic other 
Bransby & Grantham. MAns the bequeſt i is void; fo that the cxccuror 
huc ctiam pertinent js ncitherboundto redeeme the thing for the 


+1 {crib 
| oat 2-2 46 9h - legatarie,nor to pay the value thereof®;and that 


de coemprorey[cu con- without dittin@ion , whether the teſtator did 


domino diſponente. [now ornot know, whether thething bequea- 
dy .vbi ſup. 


| Þ)Couar.Panor.Si. | thed were his own,oran other mans! "Bur what 

chard.vbi ſupra. if the teſtator do bequeath ſomething, which 

US: enmignoralit'© arthe time of the making of the reſtamente is 

 ciuilijure non valerle- NOt his, but the teſtator afterwardes dooth buy 

ns ” ſolum. the fame: Whetheris this thinge due or reco- 

ega, 

k)L.: de regul.Carg. Perablc by the legatarie yea,or naies By the ci- 
DRepertor,Bertachni. yil] lawe itis notdue*® , butin ſome fewe caſes'. 

ruregagCycon. By the lawes of this rextme] it ſeemeth that we 

; are to diſtinguiſh,whether ſome ſpeciall thing 

be deuiſed or not; forifa ſpecial Or certain thing 

be deuiſed,as it the teſtator doq bequeath the 

manour of Dale,then albeit the teſtator had no 

{ſuch manor when the wil was made: :yct by the 

purchaſe made afterwards, the teſtator 1s preſu- 

med to haue had this meaning from the begin- 

ning.to purchaſe the ſame for the bench ofthe 

F- lega- 
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whatthinges may be deniſed by will. 9g 
legatarie,and ſo the deuiſe is good ©, But ifthe ET ELETRG Ys 
legacie benotſpeciall but generall, as if the te. Þ*&&y842-10" 344 
ſtator doo bequeath all his Jandes, then the te- 

ſtator hauing ſome lands at the time of making 

the teſtament, and purchaſing other lands after- 

wardes, thelelandes purchaſed after the ma- 

king ofthe teſtament ſhal not paſſe”, But how-,,, 1 41 
ſocuerthe lawes of this realme haue determi- . 
ned, concerning the deuile of lands,tenements 

and hereditaments,purchaled atterthe making 

ofthe teſtament : yet concerning goods, it the 

teſtator doo bequeath anie ſuclt thing in gene- 

rall cearmes, as a horſe or an oxc,although the : 
teſtator haue neither horle nor oxe at the time 

of his teſtamentmade, neither yet at the time 

of his death,the legacie is nottheretore voide *, o)Bar.Paul.deCaſtr. | 
but the executor is bound to deliueran horſe, © ear Py et 
oran oxe,as elſe where is confirmed, where al- * Mw 
fo is ſhewed to whom the choice belongeth in 


this caſc,and whatmanncr thing 1s to be deli-: 
ucred*. f EDS p)lafr.part.7.$.% 


ſupra, 


Of Aſsigning tutors, and diſpoſinge of 
childrens portions,during their mino- = 
ritics generallic coni1dered. 


1 Manie queſtions about the tuition of children. 
2 The matter of tuitions both large and wncertaine. 


: Cv1j. 
Re I ſhould vndertake to ſpeake fullic 


. 


I 1 1 of the aſſignement, or appointinge 


A oftutors to children, and cuſtodie 
| O 3 of. 


The third part. | 
of their portions or other rightes during their 
nonage,not onelie manie queſtions would of- 
fer themſelues to be handled, ( namelie who 
maiegraunt the tuition, of whom , to whom, 
after what manner ', what is the office and au- 
thoritie of a tutor,when the tuition is finiſhed, 
what aQion the pupill hath againſt the tutor 
for thc recouerie of his rightes, or the tutor a- 
eainſt the pupill for the charge of his educati- 
on and conſeruation of ſuch thinges as are due 
to the childe ; and finallic if the tutor teſta- 
mentarie excuſe him ſelfe, or refuſe the tutor- 
ſhip, what order is to be taken in the behalfe of 
the child,) which queſtions are ſo ample & mi- 
niſter ſo great aboundanceof matter, thatit is 
not poſſible to comprehend the ſame within a- 
nie compaſle fitte for this breefe treatiſe. And 
further the cuſtomes of this realme are ſo di- 
uers and contrarie one toan other, which doe 
concerne this mattcr,that I might calllic fall in- 
to diuers errors. 

Wherforeas well for that this matter ſhoul 

not exceed the proportion of aiuſt member,as 

ſo for thatT would beloath to play the blinde 
guide, I thought it better, and more ſafe, to re- 
terthe Reader to the learned of cuery place,of 
whom he may be more lufficiently certified of 
their particular cuſtomes, then to fill vp this vo 
Tume with the multitude of different; yeaand 
con*trarie obſeruations, ofſundrie countries , 
and places within this Realme, whereof I can 
obreine no ſounder warrant nor better aſlu- 

zance of the legalitie thereof , then the bare re- 
ports 
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what things may be deuiſed bywill. 96 
ports,and relations of others. 


Howbeir,foraſmuch as within the Prouince 
of Yorke, I my {clfe haue had ſome reaſonable 
experience in theſe aftaires for many yeeres , I 
thought it not amilſle briefly to ſ1gnifie what is 
there obſerucd. 


Ofthe committing of the tuition of chil- 
dren, and cuſtodie of their portions, 
within the prouince of York. 


x No parents of any Countrey haue like power ouer 
their children,as had the Romances. 

2 Whence the authoritie of aſsigning children, did 
deſcend. | 

3 The cuſtomes of the North parts of this Realme, 
doe very much reſemble the Ciuill lawe. 


d. Vil. 
\ Lbeit neither within this Realm of 


& y England, nor within anie realme 
AR chriſtian, ani haue the lik 
&/$AY chriſtian, ante parents haue the like 


—_— — 
-— 


Romans *; to whs alone that patria poreſlas was 


proper and particular *, which was the cheete ; 
cauſe wherby they did & mightby their teſta. parrix poreſtais con- 


mentes, commit the bodies of their children 


yet in diuers places within this realme , and 


Ny there 


>, 


power ouer their childre,as had the a)s. Tus aute.nftirde 
tutel:s.& ibi gloſſa in 
qua cnumeratur ſeptE 
ut oto 1n quibus tus 


: ; = 5 b)Eod.$. neenon tra, 
and their portions at their pleaſures to the cu- derepub. Ang} lib.z. 


ſtodie of others according to the ciuill lawe®: GENS M— 


: c)L.1.f.de reſta. tute], 
namelie throughout the prouince of Yorke, $p-rmiſſum.laſtir, 
7 


The third part. 
there dooth remaine a cercaine reſemblance of 
that power and determination of the ciuil law; 
as in manie other things,ſo alſo in the aſſigning 
orappointinge of tutors by their teſtaments or 
Ve parerex his _ Jaſt wils®, whether we regard the perſon of the 
a4 PAY Fi 5: teſtator or of him that is aſſigned tutor , or of 
the children,or the maner of aſſignation,or the 
office and authoritic of the turor,or the meanes 
wherby the tuition is ended,which I muſt one. 
lic point at. b= 
Who mate appoint a Tutor. 
1: T he father maie appoint a tutor, by his teſlamente 


. or laſt will. 
'2 Whether the mother maic appoint 4 tutor. 2 
3 Whether a ſtiraunzer maie asſtane aiutor. : 
4 Whether the ordinaric maie asſigne a tutor. : 


C.1x, 
Nderſtand therefore that by gene- 
TER ral cuſtome obſcrued within the 
V1prouince of Yorke *,the father by 
wi his laſt will or teſtament maic for a 
Loopy | "time commit the tuition of his 
F d)Eat-orquidzm no- eCUde, and the cuſtodic of his portion®, for 
ftratium þb-r0s abilla within that province, children haue their filt- 


© priaporettate fre © 1] rortions of their fathers goods according to 
joſutos, & quaſi eman- 5 O 


cp :tos effc.vr refcrt the ciuill lawe',except he be heire,or aduaun- 
J).Smith in ſuo tract, 
''] de repub. Ang]. Curt tamen hxc conſuetudo, qu? vel prxcivue in partibug bore al:bus 
| viger, fumma nicatur xquurare & ratione , negart non poteſt, Quis enim dyligentins de 
 pupiliirebus coojrat q vam parentes? aut cu! matoricurz cfſe poterit, ytex eo maxime 
Ef quantius nulla alia fubciſer cauſa,ijs hcerer morientibus, in teſtamentis ſuis defignare 
F Þberis vice parentes £05, quorum experta file norint tuturos eff- liberis ſuis tutores, 
| 1deft, terrores,fue defenſores, (c) Etquidemdecbetur eadem prorſus quantitas,nam vt 
I quandoque triens,quandogue ſemis compettt .(auth.nomfirmo C.de inoffic. reſts) pro 
 rumero {1berotum, ita lure quo nos vtimur, med!a pars debetur liberis,nulla relifra vx- 
UE ercqufupcritice, certia pars Lunuumiys competere dignoſcituriintr, cad.part.$.16. 
|! CE gtT ced 


: \ 

{ a) Deaui conſuetudi- 
{ me apertiflime , per in- 
{ duDitatz fidet acta .& 

| 2nftrumenta antiqua, 
In archiuis Archiepils 
| £2p1 EDotac.repolita, 
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what thinzes maze be deniſed by will. 97 Fn any, 
&ed in the life time of his father, which teſta- 5.6. ; 


- mentand aflignation is to be confirmed by the <)14quodiuri civili | 


; _ 5: : conlonat ſz fi pater 
ordinarie*,whoalſo is to prouide for the exe- $1, emanciparo uno- 


cution of the ſame teſtament*. rem aflignaverit omna» 


. — . | no Iundicis fentert'a 
If the father die,no tutor being by him aſhg- Ee Pete 


ned.and the mother doo in her laſt will and te- jo.lnvirde urel. 


ſtamentappointea tutor, the ſame will is to be {/Ini-parr.6.$j. | 
g)Confirmaturquide 


prooued,and the ailignation of the tutor CON- tirar i marre datus, 
firmed®. | {ed cum inquifitione 


| | . f +ho propter fragile mulie- 
And if no tutor be aſſigned by either of the FP et 
parents,then maie a ſtranger it he make the Or- yers modica inquifitio 


phane hisexecutor, and giue him his goodes, lus iofticuarur,al 
as requiritur magna. 


aſſigneatutor vnto him *, which tutor is by the x, qer.C.derehia. 
ordinaric to be confirmed*. rurel.L.2.fide confir. 
And if there be no tutor teſtamentarieatall, ye Lg 
then maie the ordinarie commit the tuition of h)L.patronus.fide 
the childe to his nextkinſe-man' demaunding <onvr.ur.nam quizn- 
he (: ding as in adminiſtrati6s where {i impuberem vi- 
t _ ame, accor i bow In aagm & detureum eligere quaſi 
anie dieth inteſtate ”, ſo that the childe be not intilium. Ecipte habe- 


warde,forthen the ordinaric maie not diſpoſe ***/2c0 patris.Baldn | 


a — . d.L.fi patronus. 
of the cuſtodie of his per{on,as is hereafter de- ;)4.L6parronus. 
clared®. 1)De hac porteſtare re- 


| ſt:monium non obſcu. 
rum perhibentomnia fere afta & inftrumenta tum recentia,tiiq antiqua,quz in archi. ' 
us publicis Archiepiſcopt Ebor. fideliter cuſtodita. (m) Nam ybi ſucceflionis emolue 
mcarumibvi refidettutelx onus. Lir.ff.de rurcl. (n) Infr.cad.pact.$.x). 


Who maie be appointed Tutor. 
r He that cannot be executor cannot be tutor. 
2 Whether he that is wnder age or luaatike mae bee 

appointed tntor. 
2 IWhether a woman maie ve tutrix. | | 
@ 4 . aQQuandoexcipiun- 

Pe NP. W . | | rur al:qui,re!1qui pro- 
; © Nie perſon maic bee aſſigned tutor 141 minus, 
tuwWhichis not forbidde*,whois forbid Nam firmatexceptio 


? +l) 
RAN 
Hes 


Wzde may appcare by that which is her- **g:32m un non excep- 


*. Y 


| . tis. Dec.& Cagnol,n 
O J aftcr La,dercgiur.ff, 


| . Thethirdpart. 
b)lafr.part.s. after ſpoken ofan executor®, for hee that can 
_—_ deteſta. notbean cxecutor can not be tutor ©. 
_ Hethatisnot21.yceres olde, or is not of 
perfeminde and memorie, maic be aſſigned 
tutor:butitis to be vnderſtoode that hee ſhall 
be tutor when he is of ful age,or when he doth 
returne to ſanitie of minde*. 

By the ctuill lawe a woman(the motherand 
grand-mother excepted) can not bee aſſigned 
tutrix* : butitis not obſerued as a law within 

theprouince of Yorke,where not onelic the 
{)Ve per aQta &inſtru- /1 other and grand-mother are admitted, but 0- 
rcta.d. ſtacary Archi- O as — 
epilcopi Ebor, ther women alſo, albeit they bee married,and 
vnder the gouernement oftheir husbands*, 


9)$ furioſus.Inflir, 
qui tut.teſta, dari poſl. 


e)L.iure noſtro de te> 
ta.tux. f, 


To yvhomatutor maicbe ap- 
.pointed, 


1 AM tator may bee aſsiened to himthat is not 14. 
yeeres olde,and to her that hath not accompliſhed 
twelne. - | 

2 After 14.and 12.he and ſhe maie chuſe thcir cura.. 
FOrS. | 

- 3 When the carator is to be confirmed. 

4 A tutor may be aſcigned to the childe unborne. 

5 No tutor can be aſsizned unto him that is warde 
by reaſon of his landes. 

6 Neither to infants or idiots wardes. 

7 Who ſhall hane the ward-ſhip of a childe that hath 
lands. 

8 What the Gardian maie doo. 

9 T he hard cſlate of wardes. 
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what thinzes maie be dtuiſed by will, 93 


ro All infantes wards,are not ſubieet to like conditi- 


ONS. SC. 

11 Who ſhalbe Gardian to the infante,which hath 
landes in ſocage. _ 

12 Procheyn amie accomptable to the ward after his 
all age. | 

I3 Hints in the cuſtodie of the prince, whether the 
_— of an infant or ideote may be deuiſed by 
the teſlator. | 


C.X]. 


Fa \ the ſaid cuſtome generallic ob- 
I Iv ſerued within the prouince of ,, _ , | 
© ; a)L.tutelz.C.de reſtas. 

$1 Yorke,a Tutor mai beaffigned to wu.s.permiſum.In- 


&81|a boicat anie time vnrill hee haue _—_ ___— 
TRIED, Ds | $ tut. finitur, In- 
acc6pliſhed the age of 14. . yecres, gir.inprin. 


andtoawench vntil ſhe haue accompliſhed the b)s.lreminuiri.Inflir. 


age of twelue yceres*. But after thoſe yeeres © <vrator.E.duus.S, 
curatores.ff.qui pe.tut, 


he or ſhe reſpeiuelie maie chuſe their owne 7..maris.C.cod.infirw 
curators,notwithſtandinge' their fathers will*: quam op.longzuus 


. <R approbauit vius, : 
but it they doo not electanie other curator af- FFn1 © dere. 


ter their ſeuerall ages , then hee that is aſſig- rur.$.dantur.tnſtir. 


ned in the will , is to bee confirmed curator 4c cur3. oo, 
d)$.cum autem, Inſtit, 


to either of the ſaid children,albeit hee were a- 4%... 


boue 14.yeeres,and ſhe aboue 12.when the wil c)$-furios.Inſtir.de 
was made*© | D cura. &licet huiuſmos 
2 | di perſonz,maiores 


A tutor maiealſo be aſſigned toa childe that gnrzs. annis eruneſub 


is not borne ©: likewiſe to an ideote,or him that cvratione.d.s furioſ, 
is lunatike* an hxc authoritas fic 
; penesteſtatorem,vel > 


But all this which is here aforeſaid is to bee ordinarium,an adre- 


reſtrai ' | JR © gem ſpeetiure pre» 
ned.ſo that itbe not to the preiudice of arewink 


him'that is a Gardian, or hath the wardſhip of ina.s. 


anie 


f Habenti rutorem ru- 
cor nonelt dandus,$. 
inrerdum.laſt,de cura, 
- g)Scar.prerogatiuz 
regis.c.y. Fuzh,Breee 
: deactocainquirendo, 


h)Tra&.de repub. Ang- 
lib:3.c.5.perſtat.de 
Prerog.rcgls.an 17, 
Ed.2.C.1.& 6. 
1)d.tiact. de repub. An, 


k)Star, Weſt.c.222 


| DVided.traft.de re- 
ub. Angl.lib.3.C.5. 
ermes of laW.vCi. 


garden. 


| The third part. 
ante infant or minor{,orofanic idiote, by rea- 
ſon of anie landes , tenementes or heredita- 
ments, belonging to luch infant or idiote*®.For 
by the common Jawes of this realme of Eng- 
land,the lorde of whom the infant dooth hold 
his landes,ſo ſoone as the father dicth,hath the 
ward(hipand keeping of the hcire,and thereby 


maieſeaſe ypon the bodic ofthe warde and his 


landes*®,whereofalſo he maie take the profites, 
without accompt,ſo that he nouriſh and bring 
vpthe warde': And not that onelie, but allo 
ottcring to his warde conuenable marriage, 
without diſparagement before 21.yecres,ifitbe 
a man,or 14.it it be a woman; it the ward refuſe 
to take that mariage,he or ſhe muſt pate the va- 
lue of the mariage*, which is commonlic rated 
accordinglie to the profites of his lands, which 
154 thing vtterlie condemned of ſome & great- 


| lielamented of manie, both grauc and godlie; 


becauſe of the inſatiable couctouſneſle of di- 
uers in theſe daies !;for that therby it commeth 
to paſſe manietimes,thata free man anda gen- 
tleman whiles heis an infant,of ſlender diſcre- 
tion andlefle experience,deſtitute of his beſte 
ftriende , that is to ſaie, his naturall father, and 
conſequentlieſubie to the ſubrilties and im- 
portunities ofhis craftieand couctous Gailor, 
is boughtand ſoldelikea beaſt, to ſuch as ſeeke 
to make moſt aduantage of him; and in the 
ende belides manie moe inconueniaunces, 
matched to my maſters daughter,ſiſter, colin, 


 orſome other female,to whom for her vertues 


and gentle conditions.jt thine eumie ſhoulde 
; 4 be 


what things may be denied by will. 99 
be preferred in mariage, thou couldeſt withe 
him no greater tormet( ific were lawful forthec 
to withe him anie rorment)hell excepted. 
To theſe perils aretheſe infants ſubiet which 
| holdelandes of other by knightes {eruice , cal- 
led in french Gardenoble®, for there is an other m)4.rradt.cod.c.s. 
kind of {eruice,called Gard Returier alias Gard in 
ſocage,or tenure by rhe ploughe”. This ward- INOS: 
ſhip falleth to him that 1s next of kin, and can 
not inherite the lande of the warde®,as the vn- 
ckle on the mothers {1de, if the land deſcend by 
the father; orthe vnckle on the fathers ſide, if | 
the land deſcend by the mother”. #9 ay ne re 
This Gardyan otherwiſe called prochein amie es Teatlon 

is accomptable for the profites and reuenues ver». prochein amye, 
of the lande to theworde, as the tutorfor the 

goods and chatrelles to the pupill when he 15 


B-33-FL3. 


of tull age”. q)d.ſtat. Marleb.c.r7. 
Concerning Idiottes ſuch is the prxroga- a " repub.Angl. 


rtiuc of the princes of this lande , that they ſhall 
haue the cuſtodie of all the Landes of naturall 
fooles,and maic take the profite thereof with- 
out waſte or deſtruction, of whole fee lo cucr 
the ſame be holden, findinge to them neceſſa- 


ries ": And after the death of ſuch Idiottes, the r)Star.Ed.: de prerogy. | x, 


lande muſt be reſtored to the righrtheires . Bur 5 ry 

in the meane time, that is to ſaie. during the no- 

nage of the wade ,or during the life of the Idi- 

ote,the tuition of the bodie of the warde or I- 

diote, or of his landes can not bce deuifed by 

teſtament, to anie other perſon contrarie tothe 

courſe of common lawe,in preiudice of him to :QUiaruroremhabert. 


whom the wardfhip dooth belong* , auingthe wrornon datur, 
teſtator. | 


o)Stat;Marleb,c.17. 


j : 


ace 
CP PINOT by 


| | -cxiſten. 
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EY. -:  Thethirdpart. | 

b: p——_ I teſtator maie committe the cuſtodie of ſiche 
Tali leger imponere, 890dsand chattelles, as he dooth bequeath to 
' Mantic.lib.7.tir.r.nu. the ſaid infant or ideot, to whom heewill and 


38.& teſtatoris volun- : - | 11] 
tir grologe| Li during ſolong time as he will”. 
ſeruusMf. de manumiſi. licer alias videatur per Firzherb. Nar. Bre, de idiota inquirendo 


quod bonaquz idiorz obucniunt,ſuo gardiano accreſcunt,Quzre ramenper Stamford, 
ſup d-prxrog.reg.c.ldiot. 3:9 


Of themanner of appointing 
Tutors. 


1 A tutor maie be appointed ſimplie or conditionally 
f0 4 date or from a daie. 
2 T he condition depending what is to be doonein the 
» meant time. ; | 
3 Lawfull to appornte one or mane tutors. 
4 Whether where one tutor is appointed an other 


mate be receined. 
5 Whether diuers beine aſsigned,one tutor alone may 
 beadminted. 


6 By what wordes 4 tutor maie be appointed. 

7 What if the teſtator ſaie,I committe my children to 
thy power or to thy handes. 

$ Whatif he ſaie, I committe my children unto the 
quicke and deaat. 

© What if he ſaie, 1 deſire thee to take care of my ſon. 

10 Theteſtator maie wſe anie languagein the aſsie- 
nation of a tutor. 


C.xij. 
1 Y the faide generall cuſtome it is 
py obſcrued within the prouince of 
$\ Yorke *,thata tutor maie bee afſig- 


3 2\ncdeitherſimplic, or conditional- 
\ ; | lie?. 


= 


a)De qua per plurima | 5 
aa & teſta. in d.ſacro. || Re 


LI 


what thinges may be deuiſed by will. I 00 b)S. ad certumsInfir, 
lic*,andvntil a certaine time;or from a certaine 9vireſta.rurordan "28 
> C- >, . : poll, {+ + $M 
time'. Butno tutor maic intermeddleas tutor, 5x94.5.24 cernum, L. 

vntill he be confirmed by the ordinarie.albeit ruor.$.rurorem.de | 


ad teſtafia.tur.tt. 
he be aſſigned tutor fimplie*, much leſſe where j1"1..;{mus &ibi 
he is aſhgned conditionallie,or from a certaine Bar..de legir.rucel. 
time, maie hee intermeddle as tutor vntill the <)E-qu{u> conditione 


fi : DS f de teſta.turel, 
condition be extant\,or the time limited be ex- £)q.1,qui ſub condi- 


- pired*: but the ordinarie maie in the meane tion. _ 
time commit the tuition, and hee thar is ſo ap- aye 4 orgy 
pointed by the ordinarie, mate for that time 
2dminiſter* Fo | h)L.fi plures.fdete- 
= Te > : ſta rur. | 
| Moreoueritis lawfull toappoint either one i)s.iorerdum, Inſtir. 
eutoralone;or manie together®. Where one a- {© <vra- 


| - k)L.non ſolim.$ xlc.ff, 
| loneis appointed tutor by theteſtator, the or- FA excuſcur.gloſſin 
 dinarie oughtnotto toinean other tutori, yn- d.S.interdum. Inſtt.de 
- | - k CUrator, 
wo he thatis named tutor belu natike®,or bee 1)1".iwor. 6. 6 quis ab- 
abſent about the affaires of the comon wealth', fururus.fde ſuſpe&. 


forin theſe and other like caſes an other tutor G1 EEE Bp 

. "I ns . EY * mn - nnny. 
maie be toined=;at leaſte duringethe impedi-j, 1.6 interdur.lnflee 
ment. Where diuers arc appointed, there one de cur. 


alone may adminiſter": which concluſion doth War ROLE, 


proceede with lefle difficultie, when cotutors o)L.tegirimos. $.inle- 
can not or wilnot meddle* ortransferre their gitimis.f.de legir.rur, * 
authoritie to him which dealeth", for they Vs pps, ann, : 
 maie doo that,and ſoalfobe his ſureties®. [e.C.denegorijegeſt. Y 


Irskilleth not by what wordes the tutor bee Ras a 
appointed,ſo thatthe teſtators meiing doo ap- ab bi. + © 
peare:for they are-neuertheleſſe to-bee confir- 7)E1.de cooty.rur. tf, *, 
medrutors*.” | & ibi Bar.L.quoniam., 3 

a - | . _  C.deteſta.Socit,con> * :*m 

Wherefore if the teſtator faie, I commitmy #1.83.vol.1..  * 

children tothe power of A.B. orTleaue them _— nar reaping 3 

in his hands,itisin effect, as if the teſtator had Boer.deciſ.124. vbi at- 

laid,l make A.B.tutor to my children'ſo it is if fur hancopini- . 
| - ___ onem,& rutiorem, & 

H&E veriorem eſſe, 
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| Thethird part. 
heſaie,lleaue them to his gouernement , regi- 
t)Molin.in addic. ad ment,adminiſtration &c*. 

Decium.in c.expMe | Tftheteſtator ſaie,l commit my ſonne to A. 


BM xtr.Socin, 
| deapp.cxtr.S 


confil.$3.yol.r. B.both quicke and dead with all his legacies by 
me giuen,by theſe wordes it 1s preſumed that 
the teſtator meant,thar A.B.ſhould be tutor to. 
his child ifhelined,and if hedied, then to haue 
thoſelegacies ". 
 Ifthereſtator ſaie, I deſire my wite to take - 
care of my children,during their minorities,al- 
| beit thoſe wordes doo not neceſlarilie infer or 


 concludeatuition oftheirowne nature, but ra- 


x)Dec.indc.cx parte | | "Ju 
Ca Bocd, ther that ſheſhould chaſtice them, when they 


 decil. 124 inprinc, deler aed to be corr ected * RW for tO; haue tuition 
YDecand.c.exparte. of children is a greater thinge and extendeth 
further then to haue a carc of them onelie? :) 
Neuerthelefle foras much as the ruderſorte of 
2)Socin.d.confil8;, people,doe riot know the difference of termes, 
rol.z, nor the naturall force of wordes* : Therefore 
AY M8 ifany beafligned tutor by theſe forelaid words 
&ia Jimiratur.S.qu5g he is to be confirmed”, 
in L.qui aliena.f de The ſame alſo maie be ſaide whew the efhs- 
ncg.geſt.yrperlalin! tor dooth commit his childeto the cuſtodie of 
L.manumiſliones.ff, 
Me OR. 8: ir; an other: For albeit, it be a' greater thinge to 
b)Rom:Sing.164.Dec. haue the tuitian of a childe, then to haucthe 


a ut a dc app. bare cuſtodie of a child committed vnto him®: 


v)Socin.d.confil,s > 


_ e)d.L.r.deconfir.cur, Yetinall thinges the will and meaninge of the 


& DD.incand.L.wo: teſtator,is to be obſerued and preferred before 
lin.in addic. adleR, h 'q h d h f h 
Decjjin d.c.ex parte. FNC propertie of the wordes "WW creot Pernaps 
- he is ignorant, which meaning is to be collec- 
@ : ;.-_ 6 nad by that which wentbefore or folleweth at- 
 terin the-will , and by other circumſtances, 
e)Bocredeciſu124. warn the diſcreete indge ought to enquire*. 
Finale 
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what things may be deniſed by will. Yor 
Finallie,it skilleth not in what language the 


tutor beaſſigned, whether in Engliſh; Latine, f)L.vltvC.de poſta. 24 
Greeke,or anie other tongue*.. ; 7 


” 
Z 


Of che office and auctoritie of 


a I utor. 


1 Theoffice of a tutor dooth principallie reſpect the 
perſon of the pupill. 

2 The _—_ of a tutor dooth ſecondarilie reſpete the 
good adminiſtration of the pupilles goods. 

3 The tutor ought to make an inuentarie and is 
chargeable with an accompt. 

4 Whether a tutor ought to-enter into bondes for the 
performannce of his office. 

5 Of theauthoritie of a tutor. | 

6 [hether the tutor maic alienate the goodes of the 
pupil. 


d.xijj. 


Tor 
” ( 
) "a >. Innes 
: nahi os 


the ſame be holde by knights ſeruice,or by ſoc- 
cage tenure is alreadie declared *, wherefore in 
this place I ſhall onelie touch the office and au- 
thoritie ofa tutor, according to the cuſtome \/, * 
obſerued within the pronince of Yorke ,'not 
greatlie differing from the diſpoſttion ofthe ci- 
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a)Supra cad.part.$.x. | 


F, 
25. 
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Pp” 


 Thethirdpart. 
'This therfore is the office of a tutor. Firſte 


I bylnde cutores quaſi ages | | | , 
F: +200 yo «&.4:f=nſ6., and principally to defend the perſon of his pu- 


res,atuendo, &defen- pjll®,that is to ſaie,to prouide that hce bee ho- 


dendo appellantur,ſi- | ok” A 
cur dic; dicunru;, NCſtlic and vertuouſlic brought vp, and to pro- 


qui zdes tucntur.$.tu- uide for him meate,drinke,cloth,lodging, and 


| 267 aan rutel. . other neceſlaries,according to the childs eſtate 
c)Nectantiimalimca Or condition andabilitie*, 


pe pi debenr pupil- Secondarilie,the office of a tutor conſiſtcth 


25 Þ 977 1am 64 in the good and faithfull adminiſtring , or dil- 
diprofaculrarepa- poſing ofthe goodes and cattelles of the ſaide 
- 200% 6.000% 4 HY pupill*,that is to ſaie, the tutor mate not com- 
4 Happel.rrac decurel, Mit anie thinge that maie bee hurttull , nor o- 


| tir.138.n.44.fol.z5o, mit anie that maie be profitable to his pupill ©; 
by. + + pinrupee andin the ende reſtore vnto the pupill all his 
= ibidem.  *' goodesand cattcelles, by him the faid tutor be- 
| E©)Latius de offic. tuto- fore receiued®. And for that purpoſe cucrie tu- | 


-- ris, Happelius tra.de 


+ - rurel.rit.38.per totum, COT ought cuen at the veric entrie into his 
© Liturorem quendi. office,to makea true inuentoric of al the goods 
E. 1950 REY and cattelles of his pupill *:and to make aiuſte 
eurel.direta,  andtrueaccompt of his dealinges, in the be- 


| * 8)L.tutorqui reperto- haſfe of his pupill*, and itis generallie ob- 


E rium.f}.deadminiſtr. 


> - /tiſdarenon tencarur. 


| rut. Ltutores,yel cura. {Erucd Within the ſaide prouince , that cuc- 
tores.C.de adminiſtr, re tutor as well teſtamentarie , as other ap- 
4 -59 ("p+—agowen;fl pointed by the ordimarie , dooth enter-into 
> ration.diſtrakend bonde with ſuerties to the effecte aforeſaide, 


* YHoe vicatiflimieſſe 2ccordinge to the diſcretion of the ordina-. 
infr.prouinc.Ebor,cer- - : | 


ro certius eſt, vtcung; e' - | 

iureciuili rucorreſta- | Concerning theauthoritic of a tutor,afloone 
torus,yeldatiuus,a- 5 he is confirmed, he maie ſeaſevpon the bo- 
L.reftamento.deteſta. die of the pupill *,and maie likewiſe take poſlel- 


ye confir. {ton of all his goods. And if anie doe conuecie 


k)Aymo.confil.18, awaie the perſon ofthe ſaid pupill, hee maie be 
)L.r..de adinitr, fur. Conuented and ittthe ende compelled to re- 


ſtore 


: d 


what things may be deuiſed by will. 102 1G Ai; .coM.CÞs * 
. . . . . . C  .3 I, £ hk Wy 
ſtore him". Likewiſe ifanie perſon do detaine 5,5 —_— conf. 


aniething belonging to his ſaid pupill, recou 
rablein the eccleſiaſticall courte, hee is viuallic 
conuented by tHe tutor in the behalfe of the 
pupil”, . 

Furthermore the tutor maie alienateand ell gc © fiezh, 
ſuch goodes belonging to the pupill,as can not Nar.Bre.fol.44, 
be keptvntill he cometo lawfull age* : but o- 
ther goods which maie conuenientlic bekept, 
and continued yntill the pupill attaine to law- 
full yeeres, and eſpeciallie goodes immooue- 


vel conueniri nomine 
tutorjo.Bar,in L.1.$, 
ſuftc it. ff. de admſtr . 
tut.Brooke Abridg: _ 
tit.gard.cl.2, 


able,the tutor maic not ſell noralienate*, o)L.lex C.de adinſtr, 
ue, 
p)Eadem L.lex;&ibs. - 
By vvhatmeanes the tutor- Angel. & alij. 


ſhip is ended. 


1 The tutor-ſhip is ended by diners means. 

2 In reſpect of pupill the tutor-ſhip is ended when he 
commcth to lawfull age. 

3 Sufficient age in a man at 21.ſometimes at 14+ 

4 Sufficient age in 4 woman,at 12.14.16,yeeres 11 di- 

mers reſpectes. | 

5s Inreſpe? of the tutor his officess ended.;f he can- 
not be executor or doe excuſe himſelfe. 

6 Likewiſeifhe be remooued as ſuſpected,or become 
lunatike or deafe and dumbe,or be abſent or die. 

7 Howe the tutorſhip is ended inreſpett of the forme 
of the tuition. 


6.xiiij, 7? 
23 He tutor-ſhip is ended by divers. 
#31 meanes, whereof. ſome reſpecte the 

A pcrſon of the nts "hh doe One 
the . 


5 
- 


C- 18.n.6. forte etiam in» -: 
ciditin ſententiam ex» 
comunicationis,quis - 
aimpeditexecutionem . . 
reſtamenti. per c, ſtatus _ 
de teſta.lib.z.prouinci, * 
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. Thethird part. 
I 1 theperſon of the tutor, and ſome doe reſpete 
| a Vigelmethodijur.ci- the manner and forme of the tuition it ſelfe *. 


| — -uil.part.3.b.5.c.8. Tnreſpet of the perſon of the pupill, the tu- 
A > 10.9 1g pp Flagg torſhip is finiſhed, when the pupil! bath ACCO- 


pliſhed ſufficient age. Sufficient age ina man is 
| , ſometimes at 2x:yceres and not bctore , ſome- 
b)Minor quibus calib? . b | - X 
haberur pro maiore, TIMES At 14*. In a woman ſometimes at 12. 
videRepertor.Ber- ſometimesat 14.and ſometimes at 16*. He that 
tachni,verminore is wardeby reaſon of landes holden in knights | 
Har 2 reſtituc.ſpol. ſeruice is not out of ward-ſhip vntill hee bee of 
| ExtrA.-- the age of 21.yeeres © hethat is ward by reaſon 
3 _ pt "15 oflandsholden in ſocage, isthen out of ward- 
- grounds,fol.z5. Brook ſhip when he is of the age of 14. yeeres*, at 
© -« 1 8g which yeeres hee maic retuſe his gardian, and 
EH 3.Bradt.deleg.& ce. Call him to an accompt*, at the ſame age allo is 
= Angl.lib 2.c.37.Brook the tutor-ſhip ended (it he haue no landes but 
R argar UT: ers, goodes) and the minor maic then alſo call his 
Eprochein Amy. late tutor to accompt 5: and if he will hee maic 
©: Markebr.c.17-30-52: then chooſe a curator, cither the ſame perſon 
Et. indecorum. C.ci that was tutor or ſome other - a 
IF of 6p cg pI  Awomanaſſooneasſhe is 12.yceres of age, 
EET - ; tsoutofthe gouecrnement of her tutor', vnles 
I [)Supr.cad.part.S-x ſhebe warde in reſpect of landes, for then ſhee | 
3 — *-: "ARG ſhall continuewarde yntillſhee bee 16. yeeres 
t L)Brook tir.gard.el.z. Olde*,except ſhe be of theage of 14. yeeres at. 
pn 7.Principal grounds, the death of her aunceſtors, for being of thoſe 
1 2A lerepub.Ang, YECTeSat heraunceltors death, tongs much as 
- lib:3.c.5.Firzh.Nat. ſhe maie have an husbandable to doo knights 


.. n 
. 
* 
= 
2 
3 


3 RE 1-cc. {eruice,ſhe ſhall notbewarde. 

E ator. ; In reſpect of the perſon of the tutor the tui- 
# -D)[nfr.s.part. tion is ended,it hebecome ſucha one,as ca not 
| ofeieeir dex bemadcexecutor®,of whom mention is made 
od, | hereafter",orit heiuſtlicexcuſe himſelfe*: (But 


thoſe 
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thoſe lawes concerninge exculinge of tutors 
and curators are verie {cldome or not at all 
pratifed: for tutors now a daiesare ſo farfrom 
exculing themſelues,that on the contrarie they | 
ſtriue and labour mightilie to bee admitted , Ls >» 0m . 
rurning that to a benefit, which was wont to be de cepub. Ang.lib.3.c.5 


a burthen”) or if the tutor be remooued as ſuſ- VE-harrogari.s. pen. 
f.de rur.$.pen.Inſtir. 


ſpected,the tuition is determined, (and he is ge ſaipec.rue. A 
faid tobe aſuſpeted tutor which dealeth not OL loſtir.de *? 
7-7 i oor x . . uſp.cut.vel cur. 'H 
faithfullic in his office”) orifthetutor vecome Fu Ede | 
lunatike, or deate and dumbe, or in that caſc,mel.L. poitfuſceptam  ** 
- .* deexcuſ.cut, Wh 

that hee can not gouerne or adminiſter his Caius bonts, de!" 
goodes { or if he die*, or is abſent, being taken cyraor.turiof. . i 


of theenemie”. Mar arrogati.ff.de 
rutel. 


Inreſpe& ofthe mannerand formeot the C7 cc, mai. 
tuition,the office and authoritic ofthe tutor is quib.mod.rue.fin.L.fi # 
_ determined.as if the tutor bee appeinted vpon 4, eth.& "i 
condition,which condition is broken, orit the y)vger luftinioniftze 2 
tutor bee appointed duringea certaine time, Vigely merhodum 2 


turis c1uIlis,vbi perplus * -; 


which time is finiſhed *, in theſe and manie o- |, ue 
_ therreſpeces(which for breuitie I omutte) the fniendi turclams 


tutor-ſhip is determined”. 


Ofthe quanticie of landesdeuiſeable 
by will. 


1 Of landrstemementes, and hereditamentes, ſome- 
times all;foretimes but two partes of three,fs de- 
wiſeable. : 

&.xv. 


P 3 uiſcable 


TRIO 
-"—- 


a)Supr.cad. patrt.$.4. 


D)Eod.$ 4. 


P Thethirdpart.” 
uiſcable, oflandes or goodes. 
And firſt concerning landes,tenements and 
hereditamentes,{ometimes they mate be deui- 
{ed wholie,as landes, tenementes and heredt. 
tamentes holden in ſocage; or of the nature of 
ſocagetenure *:{ometimes two partes of three 
maie be deuiſed,namelie of landes, tenements 
and hereditaments holden in cheef by knights 
ſeruice,or of the nature of knightes ſeruice in 
cheete *,as appeareth more fullite heretofore, 


_ wherel haue ſet downe the ſtatutes at large. 


What quantitie of o00ds or chattels maie 
be deuiſed by teſtament. 


1 Legacies to be paid out of the cleere debtileſſe goods. 
2 Thecxecutor compellable to paic dettes ont of his 


omge purſe,tf be pate legacies firſt. 


' 3 Funerall expenſes to be dedutted out of the whale 


g00aes. a. 

4 Theteſtator maic ſometime bequeath all his det- 
eſſe goods, ſometimes halfe, and ſometimes but 
a third part. 

s When halfethe teſlators goodes ts due tothe wife or 
children. 


. 6 When thewifeand children onzht to hauc either of 


them athird part. | 
7 Whether the wife and children ought to hane anie 
part of the dettes due to the teſtator. 
8 Whether the wife and children maic claime anie 
reaſonable part of leaſes. 


9 Whether the wife and children maie claime a rea- 


 ſonable 
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ſonable part of goodes,where there is no cuſlome. 
10 The reaſon of the lawe which leaueth all to the 
diſpoſing of the teſlator. 
11 Thereaſon of the cuſtome wherby the power of the 
teftator is reſtrained. 


—__ a)Pradton de legib.& 
$-XV) , col.Angl.l:b. 2.c.26.nz. | 
L.fcimus.$.& h prafa» _ 
. "OE: tam.C.de ture delib, 1 
Oncerning thequititie of goods ;, exe aflig- 
andchattclles to be diſpoſed, this nacur ratio quare 
is firſt to be noted, that the teſta- |<gtarijs prete- 


. runtur creditores:nE- 
tor can not bequeath anie parte p. legararijdelucro 


k: RY 2,4 | | 
DINE of the goodes, but where ſome- caprando,creditores 


& LA TRE IP SoAINTESY ; 
: autem de dar no vitie * 
thing remaineth cleere,the moderate funerals, ,*ree ng 


and the debtes due by the teſtator firſt diſchar- ſcimus.Frlicerhzres 


ged*. And therefore if the teſtator doo be- Ln os Regina - 

Fa F- , «#6 2, rn 2 
queath any legacies by his teſtament where his tisfaciat, Fa fri J 
goodes and chattelles will not ſuffice to dif-/re ciuili aduerſus cre- 


| ditores, quibtls coder + 
charge his funeralles and debts,and rhe execu. \ en eee 


cor paie anic of thoſc legacies, before hee haue onem intentare,non 2 
diſchar ged the debts, by meanes wherof there <2ntra hzredem,ſed .. -: 


: : contra legatarios.Lon-**; 
is not ſufficient goodeslefte wherewith to pay : KN jure © 
the teſtators debtes': in this caſe the executor noſtro,caurumeſt, quay 
ſhall be charged with the payment thereof out [0* i*337arios, ledipery 
of his owne purſe®?, as one that had otherwiſe ucnire permitizuryve |, 3 
waſted the goodes ofthe teſtatore. ' Rar eoare Ons 
T] . h b . Fe d {} d h [ FR . b)Fitzherb.Abridg.tite; - 2 
UsS tnen CANS VNnAacr O00 taat no CgAaclc deviſe.n 1.Brook.tir, | 4 
15 due, but where there cleerlie remaine ſome adiftr.n.37.Perkins, | # 
' tit. deuiſe, folrog,. 7 
c\)Doc. & Stud. lib, 2.c.11 .quam concluſfione facile admitterem,colcio execurore #ris alt= +} 
eni.Sichard.in d.S. & fi pra fatam. verb.z,vilitas, & Minfing.in $.ſcd noſtra.Inſtit.de he 3 
rcd.qual.& diffin.12.Carcrum quod nonnulli ex noſtratibns eancem conclufionen: ex. = 
rendunr,vtlocum habeatvelignorante executore, alios effecreditores:Aniſtud verun. fie! 
dubito,durum efſe non inficior.Erquidem ſummus IuſticzartpsB: 00 opyofitany ſenrene: © 
tiam rener, niſi ybi principi quid fitdebitum , quia regia debirTiuo pericuo fcire debets. 
Brook.titexecn,l16. 8 
P 4 
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Re The thirdpart. 
poodes and cattelles,the funcralles-and debtes 


F "=P! ©in com. fiſt deduted(for funcralexpecesare to be de-. 


puraione C.deiure AuCted foorth of the whole goods both by the 
deltb. 


© 4 12-0577" BY Thou ſhalt vnderſtande that of that which re- 


| 39. Brook Abridg.tit. Maineth,ſomertimes the whole, ſometimes the 
þ Ex05.S 273 halfe,and ſometimesthe third part,maie be be- 
SB queathed or —_—_ teſtator, according 


to the diucriitic of theſe caſes following. 
The firſt caſe is, when:the teſtator bath nei. 


ther wife nor childe, at thc tune of his.death, 


for then hee maie diſpoſe all the reſidue of his 


+ F)Lind».in c.ftaturde cleare goodes and cattels at his pleaſure, 


| reſtam.liv.z. puincia®. The ſecond caſeis, when the teſtator at the 
> conſtit;Cant. verb. de- . 


E frotum Braftoinde time of his death hatha wife and no childe, or 


| legib.& conſueru.Ang: elſe ſome child or childre,butno wife.In which 


kb.z.c.26.Trat.de re- 


b. pu Angl.b.z.ce. Caſe byacuſtome obſerucd,not onely through» 


© Firzherb.Bre.deratio- Out the prouince of Yorke, but in manic other 


BZ other halfe 1s due to the wife,orelfe to the chil- - 


hs 
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nabi.parte bon. places beſides,within this xealme of England ; 


the goodes arc to be deuided.into two partes, 
and the teſtator can not bequeath anie more 
then his part, that isto ſay,the one halfe, for the 


 dren,by vertue of the ſaid cuſtome*. 


g)Lindw.Braton,s. Thethird caſe is, where the teſtator Teaucth 


breznerbivol lupr. behindehim bothea wife;and alloa childe or 
- children: In which caſe by the cuſtome obſer- 


JI)AA.8 compurar.in ved in diuers.places of this realme ot England, 


tcaccano Archicpiſeo- and namelie within the prouince of Yorke:the 


TA Li; | B &. a 4 - 
F eeteevifops,  Teſtator can not bequeath anie more of his 


goods,then thethird part of the cleere goods *, 
forin this caſe the fig clecre goodes arc to be 
deuidedinto three partes , whereof the wiſe 

10 . ought 


ciuill lawe {,and by the lawes of this realme*.). 


ee HE 
3 4 SE 
AL DI Is 
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 oughtto haue oneparte, the child or children 
an other parte,and the third part ( which is cal- | 
led the deathes part) remaineth to the teſta- , 
tor, by him tobe giuenor bequeathed. to who vid > Pp Sd HG 
he thinketh good ®. m—s : LL 
And hentai where the wite or chil- DO EY 1 
dren ought to hauea ratable parte of the goods 2 
of the deccaſed,be it a third parte or halfe as the 
caſe yeeldeth, there alſo they ought to haue a 
like parte of the debtes due vato the teſtator 
after they be recouered by the executor or ad- 
miniſtrator, for then they are numbred or ac- 
compted amongeſt the goodes of the teſtator 
but not before'.But of leaſesthe wife and chil-. * 
dren-ean not haue anie ratable parte within the Yn om 0 
prouince of Yorke,or otherplaces,where they Siquidem £iftaex c6-* 
haue beene accuſtomed to haue their ratable ſucrudiverantum de- -* 2 
bentur, hac non probe 
parte of the moucable goodes and debtes re- ane difficultate il- © 
couered,. vnleſle the ſaide wife or children de- lud proceder quod cM +} 
maunding their ratableparts ofleaſes,doproue ©, pot et 2 
that by ſpeciall cuſtome of that place,(namelic .4 
of that citie,countie, deantie or pariſhe where 
the teſtator dwelled and-had ſuch leaſes, ) the 
wines and children were accuſtomed to haue 
their ratable parte,as well of the leaſes,as of the 
mooueable poodes of the teſtator,which ſpeci- 
all cuſtomebeing prooued,they maic recouer 54 
their ratable part as before*. -— L)Fiezkin Brderatios © 7 
The fourth-caſe is .. when there is no ſuche nab. part.in quo Breui. © © 
cuſtome , ofdeuiding the goodes of the te- fit mentio,non folum, 
ſtatorinto two partes,or into three partes, AS is- carcalorum. Arg;hue- * 
before mentioned , in which caſe albeit ſome facir. quod habemusicy  } 
were of this opinion, that euen by the wy an. I 
| cs. - | 


Z 


90" Noe is as a a EE 
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T he thixd part. | 
In hac fentencia ſte- Jayes of this realme , the cleere mooue-able 


Glandeuilc,anti- idedi 
wr Ganceulteant-  goodes were tobe deuided into three parts or 


uus hnius regm 1uriſ- 
99%} Bc. per in to two partesas before, whereot the wife and 
| 467 43 heap children were to haue their partes!, and conſe- 
 d.Breui derationah, Quentlic that the teſtator could notdiſpoſe a- 
part.bon.BrookEr per nte more thereof, then the halfe orthird, being 
_ = = rp uy * thedeathes part. Neuertheleſle others (whoſe 
| difpucationem inquir, OPINION hath preuailed) doo holde the contra- 
* Ertvuic - pue.ley M. rje,to wit that' there 15 no ſuch dcutfton to bee 
3onent® que ceo a made by force of the common lawes of this 
- vncomen ley & nung Jande,but onelie by force of cuſtome ",and c6- 
tle — {equentlie tharitis lawfull for the teſtator , by 
EL ey. | - _ thelawes of this realme(except in thoſe places 
m)Firzh.d. Bc. derati- where the cuſtome aforeſaid is obſ{crued ) to 


| 6; pany 61 diſpgſeall the whole reſidue of his goodes, his 
| lib.2.26. funeralles and debtes deducted) at his likinge, 
—_— repub.Angl. and thatthe wife or childe can claime no more 
FT: thereof, but accordingeas the teſtator ſhall de- 
_ uiſeby his teſtament. 

Andin the opinion of ſome , theJawe of 
this lande which leaueth all the reſidue to the 
diſpoſition of the teſtator,funeralles and debts 
deducted , ſeemeth to haue bettergrounde in 
reaſon, then the cuſtome,whereby heis forced 

n)Bracon,d.lib.2.c.26 Cither to leaue two partes of three, oratlcaſte 
the one halfe to his wife and children® , For 

- what if the ſonne be an vnthrifte, or naughtie 

perſon, whatif the wife be not oneliea ſharpe 

| ſhrowe, but perhaps of worſe conditions? Is it 

notharde that the teſtator mul? leaue either 

the one halte of his goods to that wife or child 

 ormore, for the which alſo peraducnture hee 

had laborcd full ſore all his lifes were it not 

4 | more 
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morErcaſon thar it ſhould be in the libertic of 
the father, or husband to diſpoſe thereofar his 
owne pleaſure? which when the wite and chil- 
dren vnderſtood,it might bea meanes where- 
by they might become more obedient, liue 426 cationibus vei- © 
more vertuouſlie, and contend with good de- tur Bratton in defenſ» | 
ſert,to winnc the good will and fauour of the © — 41 
teſtator *. Theſe reaſons make for the teſtator, buffinL obuenirede  ? 
and for the equitie of the common law, which <'>.fignit.fol.c8z, 3 
leaueth the whole reſidue to his diſpoſition. - fas rurmomndy I 
But rae cuſtome whereby the libertie of the card.tra&.deprobac, 

teſtator is reſtrained is not without reaſon alſo, ©vn4ub2rs. Rb 

| Rn | > : q)Mcdiam viam clegit 
Forwhere itis asked,what if the child bean vn- luſtinianus,tam quoad 
thrifte,the wite worſe then a ſhrowe?So it maic !x%<m,quam quoad » 
be demaunded with like facilitie, whatif the jon Nam quogad 
childebe no vnthrifte , but frugall and verty- imperator llaboaa = 


ous? what if the wife be an honcſt and modeſt *<iruiquzmarito vel, 
ab ipſa vxorc, vel abas 3 


woman ? which thing is the rather to be preſit- lio nupriarum cauſa, 
med”.But ititbenotamiſſeto feare the worſt, <p ad 'uittinenda | » 


matrimoniy onerado« 


then on the contrarie, what if the teſtator be an) ,1;2 fuere. L.2.fol, © 
ynnaturall father or vnkinde husband?perha ps marr.{f Bar, in Rub.ſo- 


Es : oz beat F 
alſo greatly inriched by his wife, wheras before um 
he was but poore, ftandeth it not with as great ros iure ciuili, Aflis _ 


reaſon that ſuch a wife and children ſhould be 1nc rriens,id cſt,rer= 
5 Bl . e o -- OJ pars rottus patri- 
prouided for, and thatit ſhoulde not be inthe ,onij.nunc dung q 
porwerof ſuch a teſtator, to giue all from them, dimidium aflis pro le» 2 
or to beſtowc it vpon ſuch as had not ſo well ii ne EY 2 
l . . . lOf=.: . g 
deſerued it, and by that meanes ſer his wife & fc reſta.quzquidem # 


children a begging*-ſurclie the cuſtome hath as !-itiwagraris cantons 
good ground in reaſon againſt lewd husbands - NG Wy A 
and vnkinde fathers. as hath the lawe-in mee- h«t parens orc legi- 7 
ting with diſobedicnt wives and vnthritty chil- 5M; ae FRY” ?. 
dren ®, | rraQt.de ezitima.c. 13, & 


It 


The third part. 


4% 


If the teſtator doo bequeath more then 
he maic,which legacie is to bee = 
or what other courſe is to bee 
followed. 


x 1/ the teſlator bequeath more then the deaths parte, 
whether one legacieis to be preferred before an 0- 
ther? 

2 Diners opinions about this queſtion. 

3 Firſt concerning this queſtion wee are to conſider, 
whether there #4 4n inuentarie or not. 

| 4 Aninuentarie beeing mad the legatarie neede not 
paie anie one whole legacie,where there is not ſuffi- 
cient to paic the reſt. 

5 Certaine caſes wherein an inuentarie being made, 
the executor is forced 40 diſcharge ſome legacies 
wholie,though there be not ſufficient goods where- 
with to difchiree thereſtl, 

6 If theexecutor pate to ſome leeatarie his whole le- 

»gacie whether he thereby tie himſelfe to paie the 
reſt wholie alſo. 

7 Whether the legacie beeing vnadnelie paied, mate 

 bereconered. 

8 No inuentarie being made,how farre the executor 
is bound to paie legacies. | 


C.xv1j. 


Sora Owe that we have ſecne when the 
$8 teſtator maie diſpoſe all the reft- 
TRL IX due of his cleere goodes or halte, 
A) or butthe third part onelie : and 
T3 what 
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 whatbe the realons of enlarging orreſtraining 
of the libertic of the teſtator in that behalfe, for 
as much as it dooth often fall out in face, that 
the teſtator dooth bequeath more by his teſta- 
 ment,then he maie by lawe or cuſtome, that 1s 
to faie,more then the whole reſtdue where hee 
maie diſpoſe all, or more then the halfe,where 
hee can giue but the halfe , or more then the 
third, where he can giue no more but the third. 
| Itſhall not bee vnprofitable to examine which 
of the legacies are firſt to bee diſcharged, and 
namelie whether that legatarie which is firſte 
named in the will, ought to haue his legacie 
firſt anſwered before the reſt, and that he that 
1snamed in the ſecondeplace to haue his lega- 
cie next,and ſo the third and fourth, vntill the 
deathes part be wholy ſpent, & then thereſt of _ 
the legataries to haue nothing: or whether the 
executor maie gratifie which of the legataries 
he will, without differece whether hebe firſt or 
laſt named in the will, orelſe whether ought e- 
uery legatarie to ſuffer defalcatis, or ratable de- 
duction from cuerie legacie,to wit,fro the grea- 
ter legacic the greater part, and from the leſſer” 
legacie the leſſer part, proporcionably, ſo that 
the legacies doo not exceedethedeathes part, 
and that the deaths part maie ſuffice to pate the 
legacies. ON | 
It ſeemeth by the opinion of ſome, that ara- 
table part is to be deducted,& taken from euec- 
rielegacie,and thatit is not in the power of the 
executor to gratifie anie- one legatarie to the 


prejudice of an otherlegatarie, whether _ 


has. 


A a)L.f quis teſtamento 


Wy " 


Thethird part. 


$ apud lulianum.f.de fifſt ox laſtin the teſtament *Gbut rather, if the 


| '& Taſ1bid. Paul. q g x 
___ oj4 918 5. EXecutor pale to one legatatie his whole lega- 
legitimam credirorib. cie,that then he.bindeth himſelf to paieto the 


C.deiuredelh. reſt of the legataries their wholelegacies alſo. 


b)In Aurth.de hered. A EET 
c falcid.$,nonaurem. On thecontrarie it ſeemeth by the opinion 


& ib1 Bar, | of others, thatifthe executor doe make an in- 


Cons: 421, Uentoric, then itis in the power and choiſe of 
&ibi laſ:verb. tertia the executor,to paie to which of the legataries 


vulitas. Plowd.in cal. he will, his whole legacie*: likeas it is in his 


inter Patamor & Yard. ; "O ; | on "BAR 
his verbis#Si home de- Choite to pate to which creditours hee will his 


uiſea A.z0.1i.a B.20-li. yholedebte*, albeithe be not ignorant of 0- 


F. i. & fait fon, | | : 
| 3 1 pope Lhe ther debres, of the ſame nature*, and that pai- 


biens forſq;alvalue ment being made accordinglie, and no afſetres 
de 20,li,Orcileſtid romaning in the hand of the executor, the le- 


cleion de exccutor,a p : , 
queuxdeeuxe Troyes gataric hath no more remedie againſt the exe- 


il voyl payerlez 29.1i. cutor for his legatie,then hath the creditor for 


& fil payer alunc,lau- 1. - | . : 
rer ne poyet cotradire his debt, who by the lawes ofthis realmeis vt- 
cco, ne ad aſcun reme- terlic excluded,and by which lavwes itis lawfull 


dy purſonlegacy. | for the executor, to gratifie which of the credi- 
fol.545. | 0 : h 5 Ss 
tors he will *,ſauing in certaine caſes elſe where 


| b- 4)d.$.& ſi przfatam. 


c)Ethocita iure huius mencioned ®, ? 


regm-reinfr-pattes:5: Th which contrarietie of opinions this is firſt 


16.ſecus iure ciuili. ye 
cod.$.16. . to be conſidered : whether the executor doo 


f)Do.8&Stu.lib.2.c.19- gqakean inventorie Or NOt. 


lafr.part.6.$.16. : 
8 SST: L, Iftheexecutor doo makean inuentorie, ac- 


 ſeimus.s. lima, credito-| Cording to the lawes and ſtatuts of this realme, 


ribus.C.dc iuredeli>. then hee neede not paie toanie legatarie his 


x,in d,L.$.& 6 pre- 
97 hy PT wholc legacy*, though he be firſt named in the 


| DaſinL.fiquis refta. jill (T meane where there is not ſufficient, to 


> Sapudlul.ff,deleg.r. : Ab ; 
ans jure ciutt; le aunſwer to cuerie legatarie his whole lepacic ) 


# "apr pricmfage- but mate retainea ratable part,according to the 
pe ſoluramretiructe rr oportion aforeſaid * ; fauing in certaine caſes, 


ow, 


| : *-renetur.Caſtrenſ,8& A-* | 
F lex. vbiſupr. vnde fruſtra peteret, quod ſtatim reſtitueret,c. dolo. de reg.iur.6,non ramen 


p2teſt executor falcidiam retinere.Spec,de lnſtr.edit.$,xij.n.26, where 


z 


what things may be _ by will. 108 
whereof one is, when ſome ſpeciall thing 1s be- llaſ.poſt Paulde 
queathed , as the teſtators omen or his white F2hrn6: Le of 
horſe , which ſpeciall legacie,; ( as ſome doo My _ 7 a 


deeme,) is to bee fatisfied and paicd wholic hancnon _ difficul- 
s . . . 5 © rare proce cre, 
without diminution in reſpecte of anie other m)Caſtrenſin 4.$.4- 


generall legacies,or of legacies which doe con- pudlul, _ 
fiſt in quantitie., An other caſe is when the lega- *)Caftrenſ.vilupr. 


I ES x < ))Caſtrenſ.in d.S:Fe- 
cieis tobe diſtributed in pios vſus". An otheris pare ae conbt 


when the father doth bequeath ſome thinge to 243: | 

his daughter for her dower , or towardes her Rohr argtrmmannd=— 
marriage "An other is when the teſtator doeth hzc ſunr menti tencen- 
bequeath anie thinge in ſatisfaction or recom- 4#quia(inquit)lune 


PRE ſingularia, 
pence of ſome injurie by him don, or of goods «)plowden in caſinter 


cuill gotten *,for thoſe legacies alſo are not to Paramor & Yardley. __ 
be diminiſhed by reaſon of other generall le- W251cr0 Bar-ioripabe oy 

- : NL; wy quod hzres ſubtiliter , 3 
gacies,or legacies conſiſting in quantitie , the ſeu ſcienter vnilegara» * 


which ſhall remaine wholie vnſatisfied, rather 9 integralirer ſolues,, 
'. omnibus alijs in ſoli- 


then thoſe foreſaidelegacies ſhall bee "dimini- gum foluere compelli- 
ſhed: and conſequentlie in theſe caſes it is not tur,omai penirus inc6- 
in the power of the executor, to gratifie anie o- 72272 2702s ice 


; qa gendum ell, fine dedus 
ther legataricat his cletion*. Qione falcidiz;jd eſt, 


Furthermore if the executor doo make an mo pug debitZ, 
a * ; » : ar.in NON aurems 
inuentoric,and afterwardes paie to ſome lega- ge hr. falcid.in 


tarie his whole intire legacie, yet is he not ther- Auth.)Necenimdixit, 
d - . » *» *' 

y tied,to paie the reſt of the legacies wholic, !\?3,lolns hereders..-4% 
(the deathes part not being ſufficient) and this compellendum foluere ©? 


15 vndoubtedlie true,if the executor were igno- reliqua legs fine di- 
. * T9" r 

raunt of other legacics' giuen by the teſtatoPcue fperancvires 

excceding the deathes parte when he did pate herediraris,fadto ſcili- 


 thewh "7 . Ee a... cctinuentario, DD.in 
ole legacie*. But neither the cx&@tor \\.1. f.1 om whnor 


 noranle other legatarie, can reclaime or reeo- C.2d L.falcid. 

ucrthat oucrplus paideand deliucred to the ns. & rh 
. . - tam 4s Emre: n 

handes of the legararice, as vnduelic paide VNtO g jþj glolfabidem,. 


him, 


n<que profeto ſomni= 


The third part. 
Hoe verum furequo PIP __y that there 1snot ſufficient to pay 
nos vtimur, quoneque All the reſte of the legacies out of the deathes 
exccutori, neque lega- part. | 

tario competat indebi- | | 

ti condiftio, vel aliqua It {RE EXECUtOr enter tothe teſtators goodes 
aQioquz ſapiareius and will make no inuentarie thereof,then maie 
aaturam. Immo vero Gyerje legataric recouer his whole legacie at his 
vel iplo ture ciuilt,vts Lites Gori Geke "apes 
cungue creditoribus, DAandes Orin this ca ethelaw preſumet tnat 
EF INeE Fr there is ſufficient goodes to — all the lega- 
ate ox Cies,andthc executor dooth ſecretlieand frau- 
| cutorilegis Falcid vel dulentlic {ubſtra&t theſame* , whereas other- 


Trebel benetictuan wiſe the executor is preſumed not to haucanic. 
prorſus denegarur. 


Spee.de Ihſtr.cdir.$. more goods which were the teſtators, 
nunc vero aliqua.n.2&, | then are deſcribed in the inuen- 
7 19 geht + tba tarie, the ſame bcing lawtful- 
_ de raptor.extr, lie made*®. 
y)Sichard.in d.L.ſci- 


mus.$.& fiprxtaram.quodinte!lige nifi executor doceat de bonorum inſufficientia, nam 
runc licer non conhciat inventarium,non tenetur vitra vires hzrediratis, Taf.ind.$ & fi 
p:xfaram.limitac.4. Couar.in c.1.de teita.extr,n.15.De iure vero regni noſtri, fue fit 1n- 
uentarium confefum, ſiuc non, creditor, ſeu qualiſcunque perens, ſuffticientiam prober 
bonorum, vt videtur per Dyer. M. 6.Hen.8.c.3.& alibi, (x) Bald. & Sichard.in'$. hiva. d. 
cp 3g hxc opinio communis eſt, vt air Franciſcus Herculan. traRt, de probac.nc- 
84,n,256, ; > i 


OF THIS TREATISE, 


SHEWING HOWEOR IN 
what manner Teſtaments maie or , 
ought to be made. 


The Paragtaphes or Chapters of 
the fourth part. 


Wa=-i#! F the formes of teſtamentes 


% 


\> of the generall, ſubſtauntiall, 


| <= Of a ſimple aſsignation of an 
executor -— $4. 
Of a conditionall aſsignation,or nomination of — 
ecutor X, © 
Of the effe@? of a conditionall diſpoſition 6.6. 
Whethcr eerie poſsible condition ought to bee obſcr- 
 mwedpreciſelie nf 
Whether the condition be accompted for accompiſhed 
in lawe,whenit dooth not ſtand by the executor or 

legatarie,wherefore the ſame is not accompliſhed. 
0.8. 


Whether he that is made executor, or to whom any le- 


2, |  gacte 


gacie is bequeathed 'conaitionallie, maie in the 
mean time whiles the condition dependeth,be ad. 
mitted to the executorſhip or obteine the legacy by 
entring into bozds to perform the condition,or elſe 
to makereflitution Co. 
Whether it be ſufficicnt that the condition was once 
accompliſhed,ihouzh the ſame doonot continue. 
TO. 

Of diners conditions which maie ſeeme FONT a 
ther they be lawfull or unlawful: And firſt of thoſe 
cond;tions whereby the livertie of making teſta- 
rentes is hindrcd;how far the ſame are laivfull or 
nlawful | | d.I1. 
Of thoſe conditions whereby the libertte of mariaze is 
' hinaered;howe far the ſame are lawfull or vnlaw- 
full | d.12. 
Wheth:7 the prohibition or forbidding of alienation 
of the goods bequeathed be good or not C.13. 
Within what time the condition maie or ought to bee 
performed.pio certaine time being limited by the 
will T | (1.4. 
of the vaderſtanding of this wſuall condition, (It 
. hediewithourifſuc,) C.15. 
What order is to be taken concerning the admi- 
niſtration of the googts of the deceaſedgvhiles the 
condition of the executorſhip dependeth vnaccom- 


phſhed 0.16. 


Of the making of an executor,to or from a certaine 


time d. 17. 
Of the making of an executor vninerjallie or particu- 
larlie | $.18. 
Of making of executors by degrees 0.19. 
| How manie maic be appointed executors d.2 


of 


Tn | / 110 
of theſe things which doe appertaine to the apparance 
of teſlamentes Lt. 
Of the particular formes of teſtaments 
Of the forme of a ſolemne teſtament 
Of the forme of an vnſolemne teſtament 
of the forme of awritten teftament 
Of the forme of a nuncupatine teſtament 
Of the particular formes of other teſlamentes or laſte 
w:lles | 27. 


IN VVHAT MA N- 
NER TESTAMENTES 


OR-LAST WILLES ARE 
to be made. 


The fourth part. 


Of the formes of teſtaments. 


1 Fo manie ſeucrall formes of teſlamentes as there bee | 
kinades. 
2 Of teſtamentarie formes ſome be generall.ſome par- 
ticular, | 
 .3 Thegenerall forme of teſtamenics is two-fold eſſen- 
tiall and accidentall. 


| Of Pas EG PRE 'Eere followeth the 
| of VOX | fourthe principall 
NW XY S '"| part of this teſtam&- 
tary treatiſe: wherin 
I vndertook to ſhew 
how or in what ma- 
ner teſtamentes or 
laſte willes maie or 
ought ro be made. 


G3 mor 


The fourth part. 


ucnient,firſt to deliucr certaine aducrtiſcm ers, 
and then to proceede. 
Theft firſt aduertiſement is this,that as there 
be diucrs kindes of tc{tamentcs or Ilaſte willes 
a)Supr. r.part.$6,73, (wherof heretofore *)lo there be diuers formes 
p: +17 "= LUI G quis, of teſtamentes or laſt willes : for eueric kinde 
Md thibcnd.f, hath his ſeuerall forme,and cuerie kinde diffe- 
O5P = 44H | reth from an other by his forme®. 
camrehq v/0: adfinem TC next aduertiſement is this, thatalbeit 
d)Vemfr.cods.&S, CuCric particular kinde of teſtament haue his 


P OX. 
MBar&laſinl.ne PrOP3. forme peculierto itfelfe*; , neuertheleſle 


mo if deleg.r. they hauec alſo generall formes common to: 


f)Olden, de a actis,claſfl, them all 
thi re: 
py” mY at hh Glen us Waicrefore before I peake of thoſe particu- 


nicaremceſtaments- Jar tormes,order requireth that I ſpeake of the 
ram non cl: de forma oeneral!l. 

ſubſtanrtia!i,ſcueſſen- © ; 

' tales d2 forma pro: Off which generall formes ſome doe reſpet 3 
baror _ * opinyy the ſub/?ance or inward eſſence of the 10807 
Flennitis non ah, Whereby thatis made to be, which 'was not* 
receſiizate cul and ſomedoc reſpetthe outward appeeraunce or 
$ em Johicin An; proofe of the teſtament,whereby that is made to. 
- glia Couar inc,cum 


| efſesdereſta. cxtr.n 8, APPCATC, which otherwilc Fr: it were ſhold 
E Mining.) To S. {edcum not ſceme tobe!. 


| paviatim.in'iir, le 


twitaordimnn 4. 


Of che oenerall ribſtanciall forme of. 


cucrie Teſtam ent.. 


1 Theeſſentiall forms C0127701 to euerie teſtament; 
is thenaming of anexecutor. 
z What iiistoa i anoai an executor. 
3, Thenaming 'g of 42 CX:CH/QT TS 's ſaid to bethe head of 
thet: fament. 


4 The 


For performaunce whereof I thoughtit c6-. 


+ 


of the formes of teſtamentes. 12 
4 The naming of an executor ts alſo ſaide to bee the 
foundation of the teſtament. | 
5 Nowill properlie tearmed a teftament wherein ns 
executor 15 naned,albert other legacies beleft ther- 
7M. — - 
6 The effect of dying without or, with an executor. 
7 An occaſion of further conſideration concerning the 
making of an executor. _ a\L.1.dehzrcd. Inftiz, 


2 L.1r.de vulg.{\ub,L.he. 
or redespalam de refta. 


[He oenerall,7 ſubſtanriall, or cſſen- ff,necobſtar quod tus. 


| 0 —— -  ctat dehwrede,nond 
Ftament, s the naming or appoin- 


Wil. * cX2CUtore, diam cxe. 
©2 @,1 INS of an executor * the which a- cutores quales paffim 


| confſtirntos vicemus 28 
tone dooth make ateſtament, and Anglltconas fed 


without the which no will neither 1s,neither parte conucnire cum + 


- tall forme common to cucric te- le menrionem ta- 
| 


canbe rightly tearmedateſtament?*.To f name 15-9405 (nomenrants 2 


ſi exciptas)ciulems ,, 


or to appoint an exccutor,is to place once inthe appellate hzredes c6- 
ſteede of the teſtator, who maie cnter to the te- PR cx 
ſtators goods and cattels,'and who hath action ©27 Muimoot me- 


*.r1to vicehxrcs dici des 


aeainſt the teſtators debters,and who maic dif- bear. Quinimo & legi» | 


poſe of the ſame goodesand cattelles, towards *x-&canoniſtz om: | 
the paiment of the teſtators debtes,and perfor- 


: Er ad diſtribuendumbo-. 
legataries,{o long as he hath aſſets in his hand*. nadefuntiio pios v- 


ſus.Bar.in L.nulli,C. 
de epiſcopis & cler.Zaſiin I.. precibus de vulg.fub, Ripa.in T..filiofa. ce leg.r.n.21 f Panor, 


nes,1!)um pro hzrcde: , 
| los rote agnoſctt executorems 1 
maunce of his will which if he negle& to do, qui nullo alivinſlituts: 


he maie be conuented by the ſaid creditors, & txrede Geputarar a 0 


Wy 
VAI 

IF =, 

&. 


ial 
" 


- 2 
* 


& Couar.in c.cum tibi de teſta.ext, Lindw, in c.ſtatutum de reſta, hb. 3.proutncial.conft, 


Cant. verb.prius. Mantic.de conieQ.vIr.yol.}1b.q tit.1.n,7. (b) L.qued per manus.de iu. 
re codic1}, Bar.& al. in d.[. nemo de leg.r.tf. Idipſum Iafin Rub.de leg.1.qua etiam in re 
conſpirantiura hutus regni,veper Brook his verbis: Alias citatis,& nunc denud cirandls, 
Nora per lez doctors del c1uil ley, & leriants del commenley , 6 hoine fait fon teſtanzens 
& noſ:ne nulsexecutors,ceo neſt teſtament,&c. Er ahbi per Plowd.ſub hac verborum for- 
ma: Sans teſtar cr home ne ferra executor. Brook tit.exec.n.20.lows.in calinrer Grew; 


brook & For.fot.276.b. (c) Sichard.in Rub. de hxred.Inttic C. Terms of1az ce. verb, Exy./ 


ecut. (d) Tcrmes of law.ycrb.cxec. & latins init.part.E.$.3. 


Qs This 


i. 
wn & 


» Mg 
i» .a 


> 
i 


The fourth part. 
This f naminge or 7 intinge of an execu- ; 
* e)S.ante Taſtir.delega; tor,is ſaid to be thehead of the teſtament *. And 
| 25 the bodice is dead which lacketh a heade , o 
the teſtament is as it were dead, wherein no cx- 
| Ff)$.imprimis.Inſtie.de ecytor isappointed*®:it is alſo ſaidfto be the foi 4 
I Das ona 1 dation ofthe teſtament*®,wherefore asno buil- 
Icyas ding can ſtand withouta foundation, ſono 7ec- 
flament can ſtande withoutthe appointinge of 
Md.L.quod permanus an EXCcutor”, neither can be properlie named a 
de jure codicil f. = feſfament Andft although neucr ſo manie le. ; 
5 1 ag ful-Clare gacics ordeuiles be giuen,al thoſe legacies and 
dcuiſes notwithſtanding ſuch diſpoſition maie 
be called a codicill,or a will,or otherwiſe tear- 
De ens i. med, but certainelie 4 teflament ,1tts not, nct- 
& ab-ffe poſſunt,fine ther can be properlie ſo named”:  andtherefore 
fubiecuud eſt.eſt3- Fhe that madeanie ſuch diſpoſition, ſhall bee 6 
4 1% ple" guY deemed to haue died withouta teſtament*,and 
* deſiccefſicrea$.xvy. ſo theadminiſtration of his goodes to be com- 
3 <a s 1 night wal mitted to the widdowe or next of kinne, as of 
| Kinſticdshzred. onedying inteſtate' : whereas on the contrarie, 
que ab inteſtat. if an executor be appointed, ſuppoſe no other 
y ET s. pexrynel en FF legacie belefre nor deuiſe made, yet ſuch dif- 
* hercd.loftir.f poſition both is and maie be lawfullie and pro- 
-« 5 4550 ** 2, perlicſaid to bea teſtament", whether the ſame 
2n.12-Ed.1.tar.Ed.z; be ſolemme or wnſolemme , writ ten or nuncupatine, 
aft.4-E. 1,80 211-25 C5. priniledged or  vnpriniledged” , and the perſon 


& Fit 
SOOT ſo diſpolinge 1s called a teſtator*: and in this 


rit.reftam. omnibus in caſe the ardinid can not commit the admini- 


locis cam ſexcentis f1- 
ie chire conduc. ftration of the dead mans goods, as of one that 


reſtatorem &execuro- died inteſtate; the executor being able and wil- 


remteſtamenrarum Jo. to vndertakethe ExCccution of the teſta- 
relarivorum naturam Met ee. 


ſapere. _ 
pjcarr.part.7.$,xiz. —Sceing tf thereforexthe force and cfhicacie of 7 


making 


making of an executor isſuch, as without the 

which no will or diſpoſition is , or deſerueth 
to bee tearmed, a 55 aa and without the 
which the partie deceaſed ſhall bee deemed 
to haue died inteſtate , notwithſtandinge the 
multitude of other legacies or deuiſes, and ſo 
adminiſtratis of the goods tobe committedas 
is aforcſaid: It ſhal be therfore behooful to.ſtep 
a litle further into the conſ1deratio of this mat- 
ter,ofmakingan cxecutor , asthe moſt excel- 
lent parte and foundation of euerie teſtament, 
and to ſhewe after howe manic ſortes an exe- 
cutor maie bee made \, and whatare the diffe. 
rent effectes of euerie ſeuerall ſorte or manner 


of the farmes of teſlamentes. 113 "N 


q)Infr.$.prox. 


of appointing an executor *. OO U)lafrcad pare $4. 


After hovy manie ſortes an Executor 
maie be made. 


1 Anexecutor maic be appointed [implie or condits- 
onallie,from or vntjll atimegdire(thie or indirect- 
le cvniuerſallie or particularlze,in FE acgree, 

ſecond,third,e7c.and one alone maic be appointed 
eXCCutor Or Manie. a 

2 After how manie ſorts an executor maie bee made, 
after ſo manie maie a legacie or deuiſe be giuen, 


Sultje * 
EAN texecutormaic be appointedaf- 


*&p tcrdiuers manners,eſpeciallic after 


Þy 


Z Q theſe following . Firſt either ſim- 


8 ther 


oy m— ; / . 2a)Infr.cadpart.$.4. 
plc *;gr conditionalle*, Secondlieci- tnferdparis.4 


| The fourth part. - 
Mnf. 6ad.part.$.17. ther from 4 certaine time , or to 4 certaine time, 
d)lafr.cad.part.$.18. Thirdlie either wniucrſallie or particularlie * . 
©  Fourthlie either #2 the firſt degree, or in the ſe conde 
* ©/lnfc.cadepart.$.19: Joryee,0r in the third degree, or in the fourth,coc*. 
& laſt of al either oe maic be appointed ſole ex - 
£)lafr.cad.part,$.20, ECULOr, Or divers maic beappointed executors 
__ together',of which I meane to intreate ſeueral- 
lie. But by the waiteJI would haue the reader to 
oblſerue,thatT as an executor mate be made di. 2 
; uerſlie,ſo alegacie maie bee giuen or a deuile 
 madeaccordinglie,that is to faie,[implie or c6- 
ditionallie,from a time or for a time, vniuerſal- 
lieor particularlie,in the firſt, ſecond,or thirde 
degree,&c. and to one or manie , which or- 
der of ſemblaunce or imitation, ifthe diligent 
reader (hall note (which thing is verie caſte to 
be performed; for that which is ſaid ofithe ane 
maicalfo be ſaid ofthe other, in cucrie reſpect 
_ almoſt, ſauinge wherel haue nated the diffe- 
rence ) hee ſhallreape two benefites in one rea- 
A ding,andeaſe me of double labour. 


FR 


Ota pure or ſimpleaſsignation of 
an Executor, 


A 1 T he cheefe pointes conſiderable abont the ſimple af 
— 1, * ſrenation of an executor. 
2 Whatis a pure or ſimple aſsignation of an execu- 

L.-- RB 7 | 

E 3 Diners examples of a ſimple appointment of an ex-. 

ecutor. | 
4 4 Whether is hee vnderſtood to be made executor to 
| wha the teſtater dooth giueall , or therefidue of 
his 
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of the formes of teflaments. ns 
his goodes. | 

5 It is not alwaies needefull to expreſſe this word Cx- 

cecutor,n making of an executor namelie when 
the teſtators meanine is knowen. 

6 Other examples of the former concluſion... 

7 The generall legatarie is not alwaies wnaerſtood to 

be executor. _ | 

8 Whatif the words be indifferent either to make 4 1c- 
ſtament or a codicill. 

9 Anexecutor maie bee made either by the proper 
motion of the teſtator or at the interrogation of an 

_ other. 

10 Theteſtator muſt haue a firme purpoſe of makinge 
his teſtament otherwiſe wordes are of no force. 

11 1t skilleth not of wordes,ſo that the meaning ap- 
peare,neither in what part of the teſlament,the ex- 
ecutor be appointed, 

12 Of the effect of a pure or ' ſrmple nomination of an 
executor, fo 

13 Certaine caſes wherein the mention of a condition 
dooth not make diſpoſition conditional. 

14 Whether impoſsible or unhoneſt conditions doo 
make the diſpoſition conditional. 

15 Whether neceſſarie conditions make the diſpoſiti- 

03 conditionall. | 

16 Conditions referred to that which is paſte or pre- 
ſent are not properlie conditions. 

x7 Conditions neceſſarilie vnderſioode doo not make 

the diſpoſition condicionall. 

8 The application of that which hath beene ſpoken 
of the aſsignation of an executor to a legacie or de- 

9 Certaine caſes of the dewiſe of landes wherein the 

mea» 
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T he fourth part. 
weaning of the deniſonr is preferred before the pro- 
prietie of wordes. _ | 

20 The different effectes of a ſimple aſsignation of an 
exautor and 4 ſimple legacie. 
21 A legatarie maie not of his owne authoritie take 

; his legacic,and what is the reaſon. 

| 22 What remedie a legatarie hath for the obtaining 
of his legacie. 

23 Certaine caſes wherein the legtarie may of his own 
 authoritie apprehend his legacie. 


| lf &.iiij. 


Oncerningf the pureand {imple , 
making of an executor, [thought 
good torememher theſe points, 
viz:what it is,5n what forme of words 


be ©* er 

= M 14 f Af ftmplenomination orappointinge ofan 2 

ry nar ia executor is, whe the teſtator maketh his execu- 

© Gop.ibidem.Graſl, tor without anie condition *,as if the Þ teſtator 3 

2 Theſaur.com. op. $.le- ſaje,] make A.B.my cxe&utor, or thus, Iinſti- 

— EHm-443-0-2 tute A.B. my exccutor,or thus,I will that A.B. 

; be my exccutor,orthus,I defire A.B.to bee my 

- b)Lquoniamindig- executor,orthus, A.B.ſhall be my executor, or 

| umCdereta® thus, let A.B.be my executor®:For the lawe re- 
c)d. L.quoniam Man- gardeth not fo much the wordes, as the mca- 

| Gcdeconied.vit.vol. njnp of theteſtator*. Andthereforeif the te- 

 Jib.4.cit.z.Graſl.The- , : cognate 

fur.cor.op.$.Infti- ſtator ſaic,] commit all my goodes ro'the dif- 

| Tubi0.q.14. poſition of A.B.itis in cftectas it he ſay, I make 


him 
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of the formes of teftaments. 175 OC 
him my executor": Soitisif the teſtator ſale, ,cy,.am.s.j.ver. | 
I commit my ſoulc andall my goodes to the quibus verb. 


; | [o.de An.And.Bar- . 
handes or difpoſition of A.B.* orI make A.B. {//or An tate 


Lord* of all my goodes: or I make my wite Ia- Brook Abridd.rit, exe 
dic ofall my goods*,or Ileaue all my goodes rar ep PR. 
to A. B.* or I make A. B. legatarie of all my |r.mgir. 


| 4 goodes i; Or I leaue f the reſidue of all my g)Bald.ind.L.his yerbe 
des to A.B.* forin thoſe caſes h bom 12Glofl.Bar.&:Bald. 
go0des to /1.Þ. IOC OR cles nc ens 


all or the reſidue is þequeathed, is thereby vn- Theſaur.com.op.lnſti> } 
derſtood to be made executor'. And this I ſup- *i9-4.14.quem velins 


VIdEAS. 


poſe to bee true when it dooth ſufficientlie ap- ;)Mancic.de conied. 
eare by other meanes alfo, to be the meaning vitvol-ib.q.titg-n.s. 
of the teſtatornot to dic inteſtate, but that he to nerting Cacepiſcond o 
who all or the reſidue is bequeathed,ſhold im- & der.n.1.verb.con- 
mediatelie by vertue of the will,cnter toall the arm. p 
. k)Panor.in c.Ranu»-  -: 

teſtators goods,and(paying his debts and lega- tjus de refta.ext.n.z. _ | 
5 cies ) reraine the reſidueto himſelfe”. For f it !)Rationem aſlignas 2 


- : Panor.in d.c,Ranutius * 
is not alwaies neceſlarie to expreſſe this worde Q,;,Goquir\iurisings # 
( Executor ) in making of an executor",neither perii nelly aptiis: » 
hath eucrie teſtator skill ſo to doo.*, wherefore 129% eg 
OT apa I m)Quo caſu,nihil rears? 
itis ſufficientif the teſtators. meaning doo ap- jncereſſe,fitat reftam®s? 
peare by other words of like ſence or purpoſe? rumſolenne,velnanaty 


And fhenceitis thatiftheteſtator write after qqe a ER 


3 


ws > of 
Ne be) 
LL 


L this manner: In ally goods moomeable and immo- (relinquere) adit 


weable,] make A.B.thoughthe teſtator doo not Yiverfiratzbope Wi 


- in voluntate mit 
adde exccutor, yet itis to be ynderſtoode,and jenni importare dub}. 
ſupplied,and o is in effect as if the teſtator had commiſſum, nonialliiy 
ſaid, 1n all my goodes mooueable and unmooneable,] (ironems an manenegy 
make A.B.my executor?. Hencealſo is itthat donationiſue cauſa © * 3 

rg (NE co | : mortis non teftamenti. 
(vein rn Panor.in d.c.Ranurius. )ita eſt intelligendum, quandoteſtamentumalias * 
non valerer. Bald. L.epiſtola:C.de fidejicom.n.4.Sichard.in L.fin.C.de codicil.n.q.Couar.. > 
in d.c.Ranutius.$,j.n.z, (n) c.cum tibide teſta,extr.Brook.tir,exec.n.98,(0) Panas..inds = 
c.Ranurtius.n.z. (p) L.quoniam indignii. C.de teſta.Mantic.de conieR.ylr,voLlib.q.tic, 3 * 
” KS 


qPaul.Caftrenſ.& alij in Lerrore.C, de teſta. Mantie, de ct RISE | 
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_ The fourth part. 
ifthe teſtator ſaie,T will that A.B.be my execu- 
tor,if C.D. willnot: In this caſe C.D. is pre- 
ſumed to be appointed executor : and mate if 
he will be admitted to the executor-ſhip, and 


r)lu!. Clar.S. etigs exclude the other executor*. Likewiſe if the 


nN.2, 


+ 5)Sichard.in Rub. dc 
 hxred.Infti C.n.z. 


© Sichard, vbi ſupr.pL. 
| fimr,C.de inof. Teſta. 
| Alex.confil.185,lib.z, 


v)Bar.in L.his verbis: 
7 dared. Inſtit..ﬀ. cu. 
4 us opinio communi- 
- ter approbatur,ait 
 Graf{.Thcſaur.com, 

_ op $.lInſticurio. q.1 4. 

- Berous in c Ranutius 
de teſta.extr.n.20. 


executor ſuppoſing his childe,brother, or kinſ- 
man, to be dead,do faie in his will; foras much 
as my childe brother, orkinſe.man is deade, I 

make A. wie executor: in this caſe if the child 
or other perſon whom the teſtator ſuppoſed to 
be deade, beealiue: hee thatis named execu- 
tor ſhall not be admitted to the executorſhip, 
bur the child,brother or kinſe-man, whom the 
teſtator thought to hauc been dead*, for that it 
is preſumed to haue beene the meaning of the 
teſtator, to haue made that childe, brother or 
kinſe-man,his executor,if he had thoughthim 
to hauebeene liuinge, and not the partic na- 
med”. 

Burt if on the contrarie,it doo appeare to be T: 
the teſtators meaning,not to make him execu- 
tor to whom he dooth bequeath his goodes, 
as whenthe teſtator hauinge bequeathed his 
goodes to one perſon, dooth expreſlie name 
an other to be his executor, orif he to whom 
all is bequeathed, be vnable* to.execute the te- 
ſtament,or ifthe teſtator bequeath'the reſidue 
of his goodes,the debtes diſcharged”: In theſe 


x)loſtic.de hzrcd.quz caſes the vniuerſal legatarie dooth ſtill remaine 


ab iateſtar.in princ, 
y)Imol.ind.c.Ranurius. 


legatarie, and is to receiue his legacie, at the 


n.8. Berous ibi.37.quz hands of the executor, oradminiſtrator. 
- opinio communis ett, 


tcite Grall;d.Y.inſtit. 
q-14-8.6, 


Ifthef wordes be indifferent either to make 8 


an executor oran yniuerſall legatarie ; ateſta- 
ment 


© 


of the formes of teflamentes. 216 PLANS: 


4 ">. 
. > 
_- 


mentora codicill*,and no circumſtances to or z)Pefun& quids cen”: 


© 


= ſendus eſt voluiſſe 47 i 
fro,to maintaine the one rather then the other, ;c;1faci.vel reſtari. k.. 
eithcrelſe the circumſtances being indifferent: Pulchre Bald.in L.filij. 7 
although in this caſe the iudge ought rather to plan He 
pronounce the deceaſed to haue made a telta- coniedt.ylr.yol.lib.2. 
ment , thena codicill.and to hauelefte an ex- *'*-3: 
ecutor rather then to haue died inteſtate, in re- 
ſpc& of the ciuill and eccleſiaſticall lawes*:Yet a)Legiſtz. inL. verbis ? 
in regarde of the ſtatute, it is more ſafe to comit — arms 4 
the adminijſtratis to the widdow or the next of ;;/qereta.extr.Man- | 
kin demanding the ſame, for feare of forfeiture ric.de coniedt.vlt,vol.. 
oftenne pounds*®,leaſt peraduenture the 1udge DRE engh 4 
betore whom the penaltie is to be demaunded Ts £ 
ſhall deeme the partic to haue dicd inteſtate. 
Furthermore f the teſtator maic lawfullie 
make his executor not onelic of his owne ac- 
corde without interrogation, butalſo at the in- 
treatie or requeſt ofan other(except in certaine 
caſes elſe where declared*,) and that not onelie . 
by the wordes aforcſaid,but by others of like wo 
effect *. And therfore if the teſtator beeing de- d)Manric.de conieft. } 
maunded by an other, whether he doe make A, vi*volib.4utz. 2 
B.his executor, doo anſ{were yea, orI doo, or t 
what elſe,or why not, or whom elſe ſhouldelI . 
make executor,or I cannot denie; this is a pure I 
andaſimpleafſignation of an executor*, ©) Ripa Alcia.Zafius $6 
Prouided falwaies in all the caſes afore- alijDoQores,in L. 1.2 
ſaid, andin eucrie other like caſe.thatithe teſta- " on I 
cor hauca firme & conſtant purpoſe and mea- q.;7, © 
ning to make his will, when hee vttereth anie [ 
ſuch words*, for otherwiſe ifthe teſtator haue f)Mantic.de conie&,- © 
no meaning to make his will.,although he vſed and mnqppans 
the moſt plaine wordes that mightbe —_— ak. - 0 
Or _—_ 


* 


)Supr.part.z.$,xxvj. - 


l 

=  Thefourth part. 

for the making ofan executor , yet (as I faide 
erewhile) it wereno morea teſtamente or a 
will.then a painted lion isalion*, forthe pur. 
poſe and meaning of the teſtator is the life and 
ſoule (as I maie tearme it) of the teſtamente, 

withoutthe which the teſtators wordes are but 
| I)L.diuusL.Lucius. winde:if that doo not appeare, ſuche onelic 
| EcdemiicenaSpance wordsſhal not beadmitted fora will*, for what 
| Mantic.deconict, if theteſtator ſaje in icaſte,I make thee my exe- 
| vItvolbb.2.uts. _ cutor?what if he ſaid fo for fear?what ifhewere 
A oucrcome with drink? therfore it is notinough 
= | to proouc the teſtators wordes, vnleſte it bee 
| © | prooucdthatthe teſtator had animm teſtand; : 
| 3NInfs.t.pare.$.xij. which how it is proued,ts elſe wheredeclared'. 


= | 
> g)Supr.part.1.$.3.n.25 


Note alſo thatas it skilleth not by what 
wordes the executor is appointed, ſoft itis not 
© material in what part of the teſtamenthebe ap- 
pointed, whether in the beginninge or in the 
E . middeſt,orending*. | 
| L)8.anteInfticdelepa, Theft effect ofapureand(imple aſſignation 12 
+ Graf. Thelaur.com. of an executor 1s this , that the executor maie 7, 
| ©p-S.Inflicurioq.1-.  jmmediarclic after the death of the teſtator 
+ DWeſembinrir.de ac- yndertake the executorſhippe,and enter vpon 
pqurbered | &:in tir. the teſtators goodes and cattelles' : whereas 
Eyerumeſt,etiamante bn the contrarie,the effet ofa conditionall a(- 
| probarionem teſtameti Gonation,dooth ſuſpend his admiſſion and ex- 
E .Þib:x.in caſ.inter : | | 
© Greisbrook & Fox. CCution of the teſtament,as afterward more ful- 
} Cagnol.in Lf precib? lie dooth appeare w— 


reaps pms | Andfhere note thatif the teſtator ſay,I make A. 


| -m)[nfr.cad. part.S.6.7. B. my executor according to the coditions afterwards 
| © expreſſed,if the teſtator afterwardes expretie no 
\m)L.pen.C.de Inſti, CONAtions,Itis in effecte as if the teſfator had 
"Sb madehim his cxccutor fimplie". Andſo hee 
| maic 


of : 


of the ſormts of teftamentes. 117 We 
maie enter vpon the teſtators goodes preſent- 
lie after his death,for the teſtatorin notexprei- 
ſing anie conditions,is preſumed to haue alte- 
red and reuoked his purpoſe concerninge the 
adding of conditions”, and confequenthe that 9)DD.ia d.L Pea: 
he would hauethe appointment of the execu- 
tor to be pureand ſimple: howbeitif the teſta- 
tor making his executor vpon conditions,to 
be then expreſſed afterwardes , inthe meane 
time, whiles he is in making his will, be ſodain- 
lie preuented by death, or.inſanitie of minde, 
that he can notexpreſle thoſe conditions , ac- 
cording to his purpoſeand determination: In 
this _ the gy” Ar. is voide, and he which 
is ſo appointed executor is not to beadmitted 
to the (executorſbip?. Likewiſe if the teſtator P)E-# quisdeſtinaues. 
doo make his executor after this maner:I make [avis quiitdes a 
| teſtam. Paul.de Caſtr.. 
A.B.my exccutor if I ſhall exprefſeanie condi- inL.iubemus.C.de - - -7 
tions,in this caſe no conditions beeing expreſ- gs latils infr.parts. "2 
ſcd,he that is ſo appointed ought not to bead- © <a. 
mitted. q)Dec.& alij.ind.L._ 3 
ItisTalſo to be noted,that, that aſfſignation Pen.C. de lnftic, & ſuby* 5 
ofan executor is in cffe& pure & ſimple, where _ 
the condition is impoſſible or vnhoneſt , for 
ſuch conditions are reputed as not written but s 
omitted *, and fo the executor without accom- _. + 
pliſhment of anic ſuch condition,1s forth with pln. nr, A 
to beadmitted to the executorſhip,excepte in Lobrinuir.de cond. & 
ſome caſes,as hereafter is declared*. CTY 
Furthermore f when it is certaine, that the $)inf.cad.parr,$. 6. 7; © 
condition will ncceſlarilie followe or bee ex- 
tant, the appointmente of the executor made 
vnder ſuch condition, is reputed pureand fim- 
R | | 


ple, 


, 

i 
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' de cond.& demon.ff 


.  Thefourth part. - 

ple,as if the teſtator make A.B. his executor if 
JL q pen Sub the ſunne ſhall riſe the next daic *: vnleſle the 
uac-Alex.confil.$o.n. WMC When the condition will be extant, be vn- 
14.vol.q. | certaine, as I make A. B. my executor if my 
ſonne ſhall die, for though it be moſt certaine 
that he will die:yet nothing is more vncertaine 
then the time when,and therefore the aſligna- 

Ca anlala tion is in effec conditionall*, | 
* condic.Inftit.C.& mg. And thelike maic be faid,f when the condi- 16 
us. infr.cad,part.$.17, t10N 1s referred to that which is paſte or pre- 
Epart.7-523-  Aſentasifthe teſtator ſaie,I make A.B.my execu- 
tor,ifthe be bachelar ofthe ciuill lawe, or if hee 
hauc beene ſtudent in the vniuerſitie of Ox- 
forde, for this kinde of condition is not pro- 
x)Lf&ira ftipularus. PErliea condition*, butrather a finall cauſe, 
deverb.ob.Bar.inL1. wherefore the teſtator made his executor '. 
Y)laſin Lftichum.de 2d although the teſtator be vncertaine whe- 
lega.tf, _ therthe executor be bachelar of lawe, or hauc 
Wobiariad, beene ſtudent, yetit is certaine in reſpect of the 
.. ipulatus. | facte it {elfe : and is cither true or falſe at 
; that inſtant when itis made,and ſo the conditi- 
on worketh no delaie or ſuſpenſion , butis ct- 
thera good or void aſſignatioat thatmoment*. 

3 Finallief that aſhgnation of an executor 1s 
| ©)E-hzcverba deleg, Hyreand fimple,when that condition is expreſ- * 

| 2.f,L.conditiones,de ab Ds is 

*  cond&demon,£ + ſed which is neceſfarilie vnderſtoode*, as ifthe 
Bb = _ teſtatorſaide, Imake A.B. my executor if the 


I 6)Mandc, oth -0% 19g ,Or if hewillyndertake the executol 


elr.yol. 


| e)Grafl.Theſaur.com. . Thatf which hath beene ſpoken of the ma- 18 
| PP SIegaum.9-479 Ling of an executor (accordinge to my former 
E-— aduertiſementes) maie eafilie becapplicd to a 
Icgacie, mutatis mutanais: wheretore as that no- 

nunati- 


' T1$ 
mination or aſſignation of an-executor 1s pure 
and ſimple which is made without condition, 
ſo thatlegacic is pureand fure which is giuen 
without condition. 

Secondlie,by the like application 1t mate ap- 
peare,that itis not materiall in what forme of 
wordesa legacie be bequeathed, ſo that the te- 
ſtators meaning doo appeare: 'which meaning 
is to bepreferred before the proprictic of wor- 
des*,and that not onelie concerninge goades 

and cartelles,but alfo concerning lands and te- 
nementes, for further declaration whereof I 
haue added theſe examples followingywhich I 
haue borrowed out of a little booke called the 
tearmes of lawe*.. OLD c)Verb,deuile. 
19 Firſtf therforeifa man doo by his will deuile 3, 
to A.B.all his landes and tenementes : In this »- 
caſe not onelie all his landes: and renementes, ,, 
which theteſtator hath in poſlcſſhon doo paſſe, ,, 
but thoſe alſo which hee hath in reuerfion by. ,, 
vertue of this word tenements. | ” 

Item iflandes be deniſed toa man to haue 3, 
to him for euermore,orto haue to him,and his ,, 
aſſignes: in theſe two caſes the deuiſe ſhall haue 3, 

a fee-ſimple,wheras if it be giuen by feoffemet ,, 
in ſuch tearmes, the feoffee hath butan eſtate ,, 
for his life, for a deuiſe made without expreſle ,, 
wordes of heires is good euen in fee-ſimple. ,, _ 
Item ifa man deuiſe his lande to an other to ,, ” 
S1uc orſell, or doo therewithat his pleaſure, & ,, | 
will this in fee-ſimple. 7 > 55 
Itema deuiſe made to one and to his'heires ,, 
males,dooth make an eſtate in taile.burifſuche ;, eTY 
- R 2 wordes "Cera 
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 Thefourth part. 


,» wordes be putin deede of feoffement it tha!l 


»» betakenin tec-ſimple, becauſe it doothnotap- 
,» peare of what bodte the heires males ſhall bee 
,» begotten. | 


»» Itemitlandes be giuen by deedeto A.B.and 


,» to the heires males of his bodie,who hath iſſue 
,» adaughter,which daughter hath iſſue a ſonne, 
,» and dieth,there the lande ſhall returne to the 
»» donor,and the ſonne of the daughter thall not 
2» haueit: becauſe he cannot conueighe himl{elte 
»» by heires males,for his mother is a letthereun- 
»» to. But otherwiſe itis of ſuche a deuiſe giuen 
,» by wilkterthere the fonne of the daughter ſhal 
,» haue it,ratherthen the will ſhall be voide. 
> TItemifonedeuiſeto an infante in his mo- 
»» thers wombeitis a good deuiſe,though ſuch a 
,» feoffement,graumor gift be yoide. 
z» Ttemifonewill that his ſonne ſhall haue his 
,» landeafter the death ofhis wite,heere the wite 
,, Of the deuiſour ſhall hauethe lande firſte , tor 
z, tearme of her lite. So likewiſe ifa man deuiſc 
,, tus goodes to his wite , and. that afterthe de- 
- »» ceaſe of his wife, his ſonne and heire ſhall haue 
z the houſe where the goodes are, there the ſon 
,» !hallnothaue the houſe during thelife of the 
» Wite: for itis preſumed that his intente was, 
,» that his wife ſhoulde haue the houſe alſo for 
» tcarme of hir life,notwithſtanding it were not 
» deuiſed vnto her by exprefle wordes. 
» Itemitadeuiſe of land be madeto A.B.and 
,» tO his heires males of his bodie begotten. After 
_ »» thedeuiſe hath ifſue a ſonne and a daughter, 
»» and dieth , hcere the daughter ſhall haue the 
Dl land.,. 
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119 
{ande.and nottheſonne;howlocuerhe bee the 
more worthie perſon, and heire to his father, ,, 
but becaule the will of the deadeperſon is that ,, 
the daughter ſhall haue it : therefore laweand ,, 
equitie would that it ſhould fo be. * 
Thirdlie it maic appeare by that which hath 
beenefaide of an executor,that the legacſe 1s 
voide where the teſtator hath not animum te- 
and;*, | 
Fourthlie that there bee diuers conditi- f/[hir-part.7.S 13. 
ons.,which doe not make the legacie conditio- 
MT Þ | e)Infr.$.5.6. 
22 Laſtlefconcerning theecffe ofthe one Ge 
the other,albeit otherwiſe the appointinge of 
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doo agreein diuers thinges: yetin thts they do acquirend.poſl.Bar.in 
© Wo . . inſtituend.Cagnol.in 
plic inſtituted, maie as ſoone as the teſtator is x, precibus.C.de imp. 
deade,enter to the goodes and cattelles of the &alie.ſubft.n.276. 
1 I = 8. y if; 1 
deccaſed*:Butf alegatarie or deuiſee maie not {HH 


rit.deuiſe.n,z. 


ment of all the teſtators debtes,ſo farreas the ern bevel 


goodes and cattelles will extend, and the lega-'fruftrandi legara & © ? 


ciesare not to be paide but of the reſiduc, if a- fraudandireſtatorem.Y 
Aliam rationem afbg- - 


22 nic thing remaine*. And the legataric hath no qarjus ciuile;newpe, 


remedie by the common lawes of this lande, ob derrattionem falcis. 


foranie legacie of goodes to him bequeathed, eps OE TPODNIEE: 


. : ; | pn nos dcbilts, 
if the executor will not deliuer the ſame : But facile eft conijcere, 


. a: . quandoquidem nullug : | 
it behooueth thelegatarie in this caſe to take a falcidiz locus infra. 4 


_ citation againſt the executor of the teſtamente, 


regni aoftri mites, . 
R to 


an cxecutor,and the bequeathing of a legacie bLcimbeade. Cle Þ 


differ greatlie. Thatis to ſaje,an executor ſim- L<x fat>.tfde hzred. 4 


1}L.r.quorumlegaff, 


of his owneauthoritic take the legacie, & ſcrue lega.Peikins.cir. reſts» | 
himſelfe-, but muſte receiue the ſame at the m<nt-<-7-f0l-94.Brooke 
handes of the executori : the reaſon isfor x)perkins vbiſupr.te+ 


that the executor is charged with the pai- incirdeuiſes. (vbi eris 
tradir al:1am cautelam, 


#". 8 
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The foarth part. 
' toappeare before the ordinarie or other eccle. 
PTraftide repub.Ang] fiaſticall tudge competentto anſwere himin a 
I.3.c9.Ficzh.No.Br. Cauſe of legacie'. NotwithſtandingeT in ſome 2; 
breuide conſultatione caſes the legataric may be lawfullie poſleſied of | 
nf "27m, Nis owne legacie, without deliueric thereof to 
ter Paramor & Yard. be made by the executor, for it there be ſuffici- 
(TermeSotlawvetd. ent goodes and cartelles inthe handes of the 
exccutor,to paic all the teſtators debtes and le- 
oacies,& the legataric is poſlefled of the thinge 
bequethed.atthe time of the death ofthe teſta- 
4 popapery tit tor: inthis caſe the legataric doubtleſſe by the 
lega.n.r5.Olden.de ac- Cluill lawe maie ſtill retaine the ſame in his own 
non.clatz.atztol. handcs ”: Neither is he to deliuerthe ſameto 
n)cdolo.deregiurs, FC CXCcutor, and afterwardes to receiue the 
\ | ſameagaineat his hands *.Likewile if the teſta- 
tor giue licence to the legatarie, to enter to his 
legacie: In this caſe the fegatarie maie without 
2 - ,.__ the priuitie or conſent of the executor take his 
oftarin non dubile Tegacicand keepe the ſame,ſo that there be ſut- 
0 Beat ficient beſides to diſcharge the teſtators debts”. 
* © Peraduentureallo in caſe of ſuch ſufticiencie of 
\, .., goods,acertain ſpecial thing beingbequeathed 
«43 059g #-itde- (a5 the teſtators riding horſe, his bookes,or his 
@)Sichard.n L.3.C.de Ggnet) though an other perſon thenthe execu- 
Ieeanis |  tordetain the ſame,thelegataric mate as wel by 
1)Rawio et quia CO» the laws of this realme*,as by the civilllawe, 
poſt mortem reſtatoris COMmence ſute againſt the occupier therof and 
ranirinlegatarium, pocguer the ſaince legacie*,vnleſſe this third per- 
etiam nondum fata : 4 hs . $i . 
maditone.glofs 10 wereableto iwuſtify his poſſeſh6,eucn againſt 
DD.in$.n noftra Tn- the executor or againſt the teſtator himſclte it 
| Soaps Þ- $1414  hewereliving: for thatis a lawfull barre or cx- 
e3)L.fremlcegaram,F ception againſt the legatarie alſo *. Butif there 
&cxecp Xpretadis. beenot ſutficient goodes to paic the teſtators 
| | - debtes, 


- 


. 


\ 
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of the formes of teſlamentes, 120 

_ debtes, or ifthe legacie conſiſte in quantitie or 

be generall, (as if the teltator bequeath twen- gx tir deuiſe.n. 0 
tiepoundes ora horſe.) the legatarie can not of &n.zo. 

his owneauthoritie take ſo much of the teſta- 1)Quoe aurem dixiny 


A F 5 | jure ciuih triplicem 
tors monie,nor anic horſe which was the teſta- c,ncoqi ahonem te- 


tors without licence giuen by the teſtator or gatario, p conſequeds 


| t . ; legato,procedit ſpecie 
permiſſion of the executor*, nor maie bring a- |*7 a3 ſed quantiras, 


nie action againſt anic thirde perſon for the vel genus relinquatur, 


ſame legacie,albeit he poſleſle all the teſtators 292 compenit rei ven= 
dicatio.Bar.in L.1.ﬀ. 


goodes*®, Finalliett the legatarie bee alſo exe- gc1ep.r.Sichardin I. 
cutor,then male he ifhe will as legatarie accept n5dubium. C.de lega. 


x *(* : niſi forte quanritas, no 
the ſame*. But whatif it doo not appeare whe- | cramiteslod ve ears 


ther he did accept the ſam@as legatary oras cxC pus relinquatur,yel ni. 


cutor, whetheris it preſumed thathee did ac- 6 genere relifts,tatta 
; | - . firele&io debita, runc 

cept the ſame as executor oras legatarie , this cnimidem iuris eft, 
queſtion is elſe where ablolued. ipſoque ure tranſitrei_ | 
dominium, ac filegata 2 

fuir ſpecies. Angel. Are.% alij.ind.$.mfa. Inſtic, de lega.vide ſupra part.1,$.6.1a tin.& que ; 
zbidem adnotantur. (x) Sichard.in L.non dubium.C.delega.n.13. = 


1 


Of a conditionall aſſionation of 
an executor. 


1 The cheefe pointes conſiderable about the conditio- 
mall aſstenation of an executor. 
2 When the aſsignation of the executor is conditio- 
nall. | 
3 By you wordes the diſpoſition is made conditio- 
zall. 
4 Of conditions ſome be neceſſarie, ſome impoſcible, v 
ſome indifferent or poſcible. L 
 $ What conditions be neceſſarie. 
6 Two ſortes of neceſſaric conditions. 
7 Of impoſsible conditions there be diners kindes. 
8 Impoſsible by nature. 


Ry | g. 


| aJ)Eod.$ n.2. 


* "b)infr.n.3. 


c)lofr.n. 4. 


9)Infr.cad.part.$.6. 


e)Infr.cad.part.$.7.5. 
£.$ 9.cum {cque. viq; 
. ad$.16. 


f))Sichard.in Rub de 
Jofbr.& ſub. C.n.1. 
Grail. Theſaur.com. 


; __ op-$.legatum.q.qs. 


9 Impoſsible by lawe. 
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The fourth part. 


10 Impoſsible in reſpett of ſome perſons. 

11 Impoſsible by reaſon of contrarietie or perplext- 
te. 

12 Poſsible conditions are thoſe which are indifferent 
betwixt neceſſarie and impoſsible. 

13 Of poſsible condittons,ſome be arbitrarie,ſome ca- 
ſuall\fome mixt. 

14 Item of poſsible conditions,ſome conſiſte in chan. 
cing,ſome in aoeing,ſome in giuing. 

15 Of conditions ſome are affirmatiue , and ſome ne- 
gatine, . 


Ld n 
dv. 


| Oncerningea conditionall afſip- 
Bl nation or nomination of an execu- 
#|tor,[ thought good to deliver firſt, 
531 what 7 is *, ſecondlie what manner 
wm of wordes doo make the diſpoſition to be 
conditionall*,thirdlie how manic kindes of conditi- 
ons there be*,tourthlie what is the effet? of a condi- 


 Ctonall aſsiznation of an executor *, fiftlie T haue 


examined certaine queſl;ons, not impertinent 
hereunto *. 


The afſignationT ofan executor is conditi- 2 


onall, when the teſtator dooth notmake his ex- 
ecutor fimplie, but dooth adde ſome qualitie 
to the aſſignation,wherby the cffect of the diſ- 
poſition is ſuſpended or hindred , and depen- 
deth vpon ſome future euent*, as for example, 
the teſtator maketh A.B. his cxccutor , it his 
ſhip ſhall ceturne from Yerice. 
os | Diuczs 


I 


- 
- 
v 


3 


7 . Wn * » bs . 111 itn. 
_ diſpoſition is made conditionall' : ſometimes \$; 1..4.indRuv, 


of the farmes of teflameentes. 121 

Diuers f words there be wherby the diſpoſitis 

of the teſtator is made coditionall. Firſt & prin- | 
cipallie by this word(7f)*,as in the former exa- g)Bar.n[. 1, de cond. 
ple.by this wordealſo (when) the diſpolition is pes EY 
{ſometimes made conditionall,namelic when it tir.s. _— 
is ioined toa verbe of thefuture tenſc:as I make 
A.B.my executor,or give him a hundred poiid 
whenhe ſhall bee of the age of twentie one 
yecres*,or when he ſhall bee married. Some- 
times by this worde(whzles:) as I make my wite A RIS 
executrix,orgiue her a hundred pound, whules i)Bar.ind.L.r. de c6d. 
ſhe ſhall abide with my children:for it is in ef- C demon.ff.n.8.9.6c 

I ; aul.de Caſtr,in cand, 

fect asthough the teſtator had ſaid,it the abide. r.yaq.de ſucceſpro- 


Alſo theſe wordes(when ſo ener,where ſo ener)the grcl-lib.3.$.29.n.3, 


allo by theſe wordes (which,what perſon,whoſoe- Bar.in L.fi Titio.ff, * © - 
wer:) asI make him my executor,or giue him a J'549 dies ſega.cedir. N 
hid:2d poiid which ſhal marie my daughter”: $9.qc leg. *; Sichark 
ſometimes the avlatine caſe abſolute, dooth infer vbitupra. | 2 
acondition,as (my ſonne being deade) I make 3 ardin&-Rub. © » 
A.B.my executor *,in which caſe not onelie A. n)Ripa.inL. centurio, 
B.is afſigned conditionallie, that is to faie,ifthe *4cv"s.& pupiltub © 
teltators ſonne bedeade, burallo the teſtators At 
ſonne ifhebeliuing, is preſumed to bee aflig- - | 
ned,during his life*. Diuers other words there 0)Rpa.vbiſupr. Alex; / 
bee whereby the diſpoſition is made conditio- ©2195 In 

nall, wherein Bartolys” hath not onclie taken p)Bar.in L.r.de cond, 


orcat paines, but hath alſo beene at ſome coſte NE: 


(asitſhould ſeeme) in making a great feaſte, 
marſhalling togeather all ſuch nowns, pro- 
nownes, verbs, &c, which make the diſpoſiti- 
on conditional,to whom I referrethe reader to 
be ſatisfied, | 


3 
| / i 
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| Q)VideSichardinRub. The fourthpart, 
T 0294 12 <p arp ge Manifolde fare the diuiſions of conditi- 
* ditur conditio,r,inra- ONS?, bur the plaineſtand fitteſt for this treatiſe, 


ciram & cxprefſum, 7 ſuppoſe to be this,viz.Of conditions ſome be 
quarum deinde yrtraq; 


ſpecies in tres ſpecies 72 eſſar ic,lome impoſsit lefome P oſs ble” or in ait- 
- lubdiuiditur, Tacta F#erept. | 

(544 (0908 ws wy (Y  OfneceſfſarieT conditions ſome maie bee o 5 
iuris,velteſtacoris ſub- tearmed in reipect of fate, ſome in reſpecte of 


oritur:exprefſa autem... /zzy *, By neceffarie conditions in re{pedtec of 
aut eſt neceſlaria,aut 


impoſtibilis, aur indif- facte I vnderſtande thoſe conditions, whereot 
ferens,ſeupoſlibilis. there 1s a certaineand infallible naturall cauſe, 


Et harum rurſus qux- A: = 
liber ſpecies multiplex, PY Force whereof the condition muſt neceſſari- 


quasego ſpeciesinhoc lic followe : as if the teſtator make A.B. his ex- 
$.cxpicatl, ecutor,or giue him a hundred pound it the ſun 
r)Sichard.in d.Rub. - 51g: 2; Rig | 
s)Bar.in L.1.de cond. {Þall riſe the next daie*.OfT this kinde of nece(- 6 


& demon.ff. Mantic. ſarje conditions there be two ſortes ",fſome are 


d yol lb. , . . . 
' = 4:02am ">. certaine incuerie naturall reſpecte , that is to 


E r)Paul.dc Caftc.iaL. faie,itis not onelie certaine that the condition 
z pupillus. $. ſub cond. yvrill follow, butalſo when, as inthe former cx- 


f.de Nouac.Alcx.c64\l, ; | 
59.9.14.vol.4.Sichard, ample of therifinge of the ſunne : and ſome a- 


vbi ſupra. - one are ccrtaine but not in euerie reſpectc: | 


v)Tuk placeat([u- ; 
flinianiſta ) videas As when the teſtator maketh A.B.his executor 


| Baidind.L.Gpupillos. if his'fonne ſhal die,or when his ſonne (hal die; 
| S$.quiſubcond.vbipolt fgralbeit,it bee certaine that cuerie man muſt 


gloi{.ponit tria exepla 14- - = Pe 
necelſaric conditionis; dic,yet when,where,or how, it1s vncertaine *. 


vnum necefficatisfu- By neceſlaric conditions {o tearmed in reſpect 


turz ſecundum nacu- ; Ie 5 
IS Smotintes- of law , 1 vnderſtande all ſuch conditions , 


liud neceflicatis furure Which the lawe requireth in euerie acte, albeit 
engdumademeatho the fame werenot expreſſed,as forexample,the 
hcam,yeh Antichti” _ reſtator ſaith, I make A.B. my executor, it hee 
neceſſiratis preſentis, Will intermeddle therewith”, orlI giue A.B. a 
velurii non terigers hyndred pound, if he will *. This kinde of nc- 


czlum digito. 


x)Sichard.in d.Rub. deInſtir,% ſyb.C. (y) Grafl. Theſaur'com.op.$.legatum.q 47. 
z)L.hxc verba, deleg. 1 | | 
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of the formes of teftamentes. 


Bs 
ceſſarie condition is ſometimes expreſſed by 
the teſtator and ſometimes not cxpreſled *. 

Ott impoſſible conditions there bee foure 


a)DD.ind.L.c ha 


Verba.. 


$ ſortes®, in the firſtſorte F arc contained thoſe ,)5jchara ind Rub. de: 


whereunto mature is an impediment: for eXam- laſt. & ſub.C.cui _ 
ple,theteſtator maketh A.B.his executor,or gt- Mn on” " 
ucth him a hundred pounde it hee touche the 

Skies with/his finger: orif heedrinkevpallthe .. ; 9:1. ragie. 
9 water inthe ſca*. Int the ſecond forte are con- deherinflituend.& 
tained thoſe conditions which bee coxtraric to p-: ay Tn +: 
Lawe or good manners.as tor example,the teſtator jy, «- al ibid. _ 
maketh A.B.his cxecutor,or giueth him anun- 

dred pound if he murther ſucha man , or de-  _ 
 flowerfucha woman *: this condition is vn- Wen, tm 
lawtulland vnhoneſt, and conſequentlie to be L.impoſſbiliss 
deemed impoſlible: For the lawe would haue | 
vs to thinke cuecric thing impoſſible to be don, 
which 1s vnlawfull to be done*® : heere vppon 
it 1s ſaide, ;d poſſumns quod de ire poſſumns, as if | 
eueric thing vnlawfull were alſo impoſſible *. {PPindt 
10 Inf thethirde forte are contained theſe condi- 
tios,which albeit they are not otherwiſe vtterly 

. Impoſſible in reſpect of zature or of /aw,yet in 

reipect of the perſoz are ſo harde, that they ſeeme 
zmpoſsible: as if the teſtator make A.B. his exce- 
cutor ifhce ſhall marie thekinges daughter, he 
11 being buta baſe ſubictes®. Inf the fourth ſorre 8. 


Inſtituc, 


£ hlius. 


fon of contrarietie or repugnant erplexitie be 1m- in d.L.impoſlibilis.f, 

poſlible,or incompatible ®,as "4 teltator ſay if ©7<19.9b. 

my ſonne be exccutor,I make my daughter my tatir. 

onelic exccutrix, &ifmy daughter be exccu- 
trix I wil that my ſonne be ſole executor'. ind. $, impoſlivils. 

Pol- 


& -: 
+ «3 2 
5% 


e)L-6 filius.£decond; 


\Sichard.ind.Rub.de 3 
' pÞ- : | ſc 0 {1 b.C. M . 4 
are contained thoſe conditions which by rea-;, emmy 


” *WLA Tis. de cors 


i)d.L.fi Titius. Minſing | 


F 


74 


Poſſible conditions are thoſe which are ay = 
itwere in the middeſt betwixte zeceſſarie and 12 
. ; ., impoſſible conditions, and which are indiffe- 
 &)Sichard.in Rub.de / L - 
| laRt.&ſub.C.n.g,  Tentcither to be,ornot to be*. Off poſſible c6- 
Eo! - | ditions ſomearetearmed caſuall,ſome arbitrary, 

1)L.vnic.$.fin 2mtem. and ſome are ſaid to be mixt conditions'. Calu- 


|. = om aaphp ring all coditions are thoſe wherof the euent is vn- 


 Mantic.de conie&.vlc. CErtain,in reſpect ofhumanc knowledge®:as for 
| volli.re.ut.5-n.3. examplethe teſtator doth make A.B.his execu. 
 Weſenb.in tit.de cond. LO ap. i 

| Inflirff - tor,or giue hima hundred pound.it the k/ze of 
| m)Spiegel.Lexic.verb. Spaine die this yeere"._Mrbitrarie conditions are 


| fortuitum. . | Fs : ; 

D Sdn in $.pco.tn- thoſe which the lawe eſteemeth to bee in his 
© ficdehzred. inſti. POWEr,0N Whom the condition is impoſed *:as 
L. ©)Sichord.ind.Rud. for example,the teſtator maketh A.B.his execu- 
 Vigl.& Mioſing.inS.- ; , ' : 

| pen.debered. inftit. TOTO! giucth him 4 hundred pound, ifhe ſhall 


E p)laſin L.fi filus4pa- poe to thEfchurch*. Mixt conditions are thoſe 
Dp PEPP> . which are partlie abitrarieand partlie caſuall*, 
 qBarin L.r.deloſtit. or partlie in his power on whom the conditi- 
| A fub.C. on is impoſed,and partly in the power of ſome 
= other:as tor cxample,the teſtator maketh A.B. 
his executor or giueth hima hundred pound, 
if he marie the teſtators daughter. Furthermore 
F f of poſſible conditions ſome conſiſte in chaun- 
3 Lin faflo fde cond. —_— in gizing,and ſome in dvoing . Final- 14. 
ER non,” ie f of conditions ſome be afjirmatine,ſome ne- 
" $){Linfadts, eatiue*, the vic of all which diſtinftions dooth 15 


3 .xt)lnfr.cad.part.$.7r' x ; - 
a Ganenvlone ad hercafrer cn{ue*. 
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Of the effect ofa conditionall diſpo- 


{ition. 


1 Diers and contrarie effects of conditions, 
_ 2Tw 


of the formes of teſtamentes. 133 
2 T wo rules whereof the former is,that neceſſarie and 
impoſsible conditions doo not ſuſpend the effeite of 
| the diſpoſi t03. | | 
3. Examples of this former rule. DE.” 
4 Theſecondrule is,that poſsible condjtions doe ſu- 
ſpend the effect of the diſpoſition. 
5 Example of the ſame rule. 
6 Conditions partelie certaine,and partlie uncertain, 
doo ſuſpend the effett of the diſpoſition. 
7 Neceſfiri conditions beeinge otherwiſe expreſſed 
then underſtood ſuſpend the effett of the diſpoſitt- 
00. | 
8 Impoſsible conditions which the teſtator ſuppoſed 
to be poſsible,doo ſuſpend the effett of the diſpoſiti- 
0N. 
9 Diners reſtraintes of this laſte poſition Geeinge the 
fourth limitation of the former rule. 
10 Yeriehard conditions or almoſt impoſsible, doo. 
ſuſpend the offect of the diſpoſition. | 
11 Areſtraint of this laſt poſition beeing the fifte ti- 
mitation. | 
12 Impoſsible condjtions negatinelie conceined, are 
not voide themſelues,but make voide the diſpoſiti- 
07. 
13 4 reſtraint of this laſt concluſion being the ſixt li- 
mitation. 
14 Conditions which become impoſsible being at the 


firſt poſsible,doo hinder the effecte of the diſpoſiti- 
0 


15 Areſtraint of this concluſion being the ſeuenth lt- 
. witation of the former rule. 

16' The condition which is both. impoſsible and vn- 

haneſt maketh void the diſpoſition. 


17 Cots. 


Ent. Bs 4 x 


T he fourth part. 

17 Conditios which be impoſsible by reaſon of repug. 
nancie,make voide the diſpoſition. 

18, A reſtraint of this laſt limitation. 


19 Poſsible conditions doo ſuſpend the effett of the dif. 


poſition vntill they be accompliſhed. 

20 Diners limitations of this poſition being the ſecod 
rule. = 

21 A further conſideration of the former concluſions 
together with other queſtions. 


EFSa Hef manifolde diuerſitie of conditi- 
';f ervil,; - 6 | | -. 
3) v2 ons breedeth many ſundrie and con- 
(Ki erarie cffeftes. For ſometimes hee 
= that is appointed executor conditi- 


d.Vj- 


onallie, orto whom anie legacie is giuen con-' 


ditionallic,is notto be admitted to the execu- 


torſhippe,nqr can effecuallie demaund the le. 


Los) 


gacie, vntillthe condition bee accompliſhed. 


And againe,ſometimes hee that is named exc- 
cutor,or to whom anie thinge is bequeathed 
ypon condition, mate preſentlic be admitted to 
the executorſhippe , or demaunde the legacic, 
though the condition benotyctaccompliſhed, 
oras though no condition at all were expreſ- 
ſed. As 1 eg 
Wherefore that we maie knowe, when the 
condition is to bee firſte accompliſhed, before 
the executor can beadmitred, or the legataric 
demaund his legacie;and contrarie wiſe when 


the executor maie be admitted, or the legaBaite 


make his demaund before theaccompliſhment 
ING | of 


tI 


i a 


of the formes of teſtamentes. 124 
ofthe conditio, I thought good todeliyer two 
rules with their limitations. 3 
2» ThefT former rule is this, that when the con- 
dition 1$ extreame,that is to ſaie, either neceſſarie or 
impoſsible,ſuch condition hindereth not the executor 


. 


ks 


nor leeatarie,but that he maie be admitted to the exe- 4 
gots, 1 or recouer the legacie , as if ſuch had not 7 
3 beene at all p__ *:for example, f the teſta- ,)1.5pupillus.$.qui- 2 


ce thee his executor , or dooth ſubconditionede No-** 


tor doothma 
uac.L.ni ctfi.L.quod 


giue theea hundred pounde if the ſunne ſhall Cronin, | 
ariſe ypon Eaſter daie*:Or if the teſtator dooth nulianus deiure.de lib + 3 
make thee his executor, or giueth thee a hun- Eb=res meus.de cond... 


& e6em8.L.1.L.conditt- 


dred pound if thou ſhalt drinke vpall the wa- gnes.1 filius.L. gdams . 


tcrin the {ca ©; bothe theſe conditions are ex- L-mulier.decondic, 
Inftituc.ff.L, reprzh&- 


admitted executor,or obtaine the legacie, as if 4<bzrcd.inft, 


di ON | : b)Paul.de Caftr.in d.. f 
the diſpoſition had beene ſimple or without a- pupillus.$.qui ſub; 
condic.Sichar.in Rub. "þ 
dc Inſtit. & ſub. C, n.7. 

5Y 
+ 


_Y RS 


nie{uch condition*. 
4 Theffecond rule is this, that when the condt- 1; coo ins, 
tron 15 not extrcame,but indifferent or peſsible,; then ſibilis.Inſtic, de here 


the ſame condition muſt firſt be ſatisfied before the ex. \nitit. 


va I +255 
Mr: £2.06 
d)Per LL. ſupradiQtaze 53 


4 


© 26 
”? 
” 


_ treame,the one neceſſary,the other impoſſible: 1. 1. 1ngir& ſub. . : 


Io. - 


and therefore in theſe two caſes thou maieſt be C.s. impoſlibilis, laſt. -- 


- 


- 


: 
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ecutor can be admitted;or the legatarie reconer his le- e)Lquihzredi.de 69.58 


5 gacie®, ForTexample.,the teſtator dooth make 6: denonn OO T: 
p . . cond1ttlone-ll quis Os : -: 
thee his executor , or dooth giue theea hun- miſcc5.Tefta Linde: of 


dred pound if his ſhip ſhal returne from Yerice, re diem.deverb 
this condition is indifferent, neither neceſſarie V72s:com.op.$ia-"uy 


fio 1P 


: BE pat : - arum.q.ſ2.Simods * 
nor impoſſible. In the meane-time therefore ors + interp.vIt, 3 


”, 
SY 

ON 

Sq 

WS / 

2 $i : ; 
CE 

3. Ee bs 


_ yntill the ſame condition be extant, thou canſt vo! 1b.5.interp.z, dub. 7; 


2.f01.66.n.109; 


neither be executor nor obtaine the legacie by f)Minſng.in$. hens of 


force of that diſpoſition *, To returne to the foſtir.de hired. inf 73 
former rule the fame is diuerſlie limitted or £4 4% hzred, S&ibki 


gloſl.Bar.& ali, 


reſtrained. = h 
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 Thefourthpart. 
The firſt limitation thereof may be this, that 
albeit f that condition which by courſe of na. 6 
ture muſt needes followe , is accompred as it 
 werealreadie accompliſhed by reaſon of the 
infallible certaintie,yet when the condition is 
not in cuery reſpect certain, but certaine & vn- 
5 certain in diuers reſpeRs:as for example, the te- 
SE {-  _ ſtatormaketh A.B.his executor, or giueth him 
| Doibitinerefſevna - hundreth poundeif or when his ſonne ſhall 
|  xictur,vel chm morie- die: howſocuer this condition be certaine in 
| Tofprius per Bar.Ca- reſpect of death, becauſe it is not certaine in re- 
} Rtrenſ.& Alex in L. ex. : 
Þ trancum.&l.1.C.dchx- {pect of the time of his death, thereforein the 
E red.inſtir.quorumopi- meane time the executor or legatarie , where 
"po mragey prrtangey there is ſuchea condition can not obtaine the 
E licerſecus firincon.. Executorſhippe or legacie, but muſt expect the 
$ . raxtidus, eucntof the condition, | pO 
-- YPaul, dc Caſtr, & Tal. | rg 
ind Leextravcum.Si- An otherf limitation to the former rule is 7 
| chardind. Rub. dcIn- this, although the diſpoſition bee not made 
F Calle conditionall by expreſſing of that condition, 
- lega. which by the lawe is neceſſarilie vnderſtood®; 
A 9.5 ea.$.ill.fide Neuertheleſſe,ifthe condition be expreſſed in 
” mjd.SilliibiGyolet, Other mannerthen is vnderſtood,the difpoſiti- 
| ideſtiſeyelledecla- on is thereby made conditionall';{o that in the 
OO. meane £9, effect thereof is ſuſpended, as 
- for example Mtheteſtator faith,I giue to A.B. 
twentie pound if he wil *.In which caſe except 
the legatarie doo by ſome meanes declare his 
: willingneſle,the legacie is not due, and ifhee 
5 "py dic in the meanetime, before hee haue decla- 
Quzretamen,iſtof- 1Ed his willingneſſe , the legacie is not tranſ- 
> 79 caſu diſtinguit ferred to the executor or adminiſtrator of the 
cacuc.PapienLinfor: [eoatarie” , Whereas if noſuch condition had 
beeneexpreſled,but that the legacie had beene 


lefr 


bh 'malibelli,prolcgar.rei 
b &ngular.tol.455, 


Wald op ts 
NES] 
rr kn 2 
SEES 


left ſimplie, then albcit thelegatarichad died 

notknowinge of thefaide bequeſt, his execu. 
tors or adminiſtrators might haue obtainedthe & " 
{ame*. | | 0)Bar.Zaſ.& #. d._ - 
Thethird limitation-is, whenit dooth ap. © verbadidelegas 4 
eareto be the teſtators meaninge, by the ex- 2 
preſling of the faid neceſfarie codition to make RE 
the diſpoſition conditionall*. : DC Re 
Thefourthe is, thatf although impoſſible 995: c85mmnd;27e 
conditions,whether they be impoſſible by na- quomodo apparearhus 
ture or by lawe , doo nothindertheeffecte of ivimodi reltaronspay wh 
the diſpoſition, beeing reputed asif they were | — 
not written nor _— 1; Neuerthelefle if the ,)r_;.#4e cond. &de |} 
teſtator did ſuppoſe the ſame condition to bee mon.$.impoſlibilis, 
. ..-  Inſtir,dehared.inſtir, . * 
_ poſſible orlawtull; then is not the condilgn Graff Theſaur.contrt 
voide but the diſpoſition whereunto it 15W- op.s.legatum.q,5o» 


Ft. 
$8 
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þ94 5s Shes 
_— 
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ded*. As forthe example, the teſtator maketh ,\; £0 mamming © 
A.B. his exccutor , or giueth him a hundred de cond.indebiy © 


pound if hemarrie his,the teſtators danghter, | 
ſuppoſing her to be liuing whereas ſhe is dead: 6 
in this caſe the condion is impoſſible, for the 
legatarie can not marrica dead woman: And 
yet neuerthelefle, becauſe the teſtator did think 
Her to beliuing,and ſo the condition to be poſ- 
ſible. A.B.cannot bc executor,nor obtaine the 
legacie, for it is not likelie, that the teſtator 
would haue made him executor,or haue giuen 
hima hundred pound,ifhe had knowen or be. $M 
leeued hjs daughter to haue beene dead*. How. 5)DDin dLiferus © *þ 
9 beit? there be diuers caſes, wherein the diſpo- ®*umille, St 
lition is not voide by reaſon of an impoſſible 
condition, which the teſtator did accompt poſ- 
. ibleandlawfull, but the condition itſclfe is 
| S void 


yy _  Thefourthpart. 
voide howſocuer it ſeemed poſſible in the opi- 
: nion of the teſtator: one is where the condition 
WW maie bee accompliſhed by ſome equiualent 
; . - meanes though notin the ſame manner deſcri- 
| e)L.huiuſmodi $.6 ira bed in the diſpolition*, An other caſe is,when 
209 rap 4-70 38 wh the teſtator x the making of his will vnder- 
* E1aſind. Lf ira.$.illi, ſtanding the condition to be impoſſible,did ne- 
0A AN ucrtheleſſe confirme his will by codicils *. The 


* yv)lal.ind.L. ſeruoma- 1-q__ - 
LCaren Lim likeis , when the teſtator was doubtfull whe- 


' poſſib.deyerb.ob.ff, ther the condition were poſſible or no*, or the 


x)Bar in L.ab omni- | TS 
EENA6401hs. bequeſt were in fauour of libertie',or in favorens 


Are.in L.impoſlibiſis P4 cauſe, when the teſtator doth bequeath any 
| deyerb.ob.lal.ind. thing to be imployed to godly vles, for then 
| cond.indeb.f + - FRE condicion which he ſuppoſed poſſible 1s 


© y)Lciuitatem.$.falſum reigcted,and the diſpoſition auaileable as pure 
 2naa.glof{.de cond, a ſimple b. 


 &demon.L.cim Sti- | - : 
| chus.deftatulibf& —Thefifth, is when theft condicion is not vt- 01 


| Jaſind.L.ſeruo. terly impoſſible , but very harde and as it were 
A z)Bald,in L.r.C.de im {bl r be rf d b hi h 
- com.ſcruo.manumiſl. *' Ip O 121E LO DTT PE Orme l y nm on Whom 
© Bar,in L proxime.$.r. 1t1S impoſed. In which caſe it ſeemeth to bee 
| dehis quzin teſta.del. the purpoſe of the teſtator, that the partic ſhall 
| f&clarius perlTaſ.in | = he 
| A.Lferuomanumi, FCApeno benefitby that diſpoſition: Otherwiſe 
1 12 pore 3" 2" the teſtator would not haue impoſed ſo harde 
Fn Simpoſſibilis Inſti and dithcult a condition *, and therefore in 
| dehered.inftiruend. this caſe the condition doth ſuſpend the effect 
| | 149 = 2 po $1.4 of the diſpoſition, vntill the condition perhaps 
 ftaru lib. L.continuus, . a ; , ; [1 
- Sllud.deverb.ob.f DEC accompliſhed *, Notwithſtanding t if the 
condition be impoſlible onely in the reſpect of 
the ſhortnes of the time preſcribed by the te- 
ſtator : as if he make A. B. his executor, or giue 
himan hundred pound, if he doo erect a mo- 
| ©)Lifimiki &tibi.s1; nument within three daies after his death : in 
| ffdeleg.r. thus caſe the condition hurteth not, for thatit 
reſpecteth 


_ expedition as is poſlible*, = 
12 Theſixtis when f the impoſſible condition rinuus.g,illud.de verb, | 


13 neſt to be done*. But it the negatiue impoſſi- {Minfing.in d.S. vie, 


14 


pr eſled*. | g)L.impeſſiblls.de 
. . 0 . VY - It. - 
The ſeuenth limitation is, when the con- ;, £a94.1.Þaul ge ? 


of the formes of teſtaments. 126 
reſpeReth the execution and notthe ſubſtance 
of the will. Anditis to be vnderſtood that the 
teſtator would haue itperformed with as great 


© 
d)laſ. Lanc. Dec. & alij - 


in d.$. 1. Zaſ.in L. con | 


is concciued negatiuely, forthen it is not ac- >. 
compred as if it were void itfelfe, (as is the at- 
firmatiue poſſible conditis) but irmaketh void | 

the diſpoſition whereunto it is adioyned : as. 

for example, the teſtator chargeth his executor 

to whome he hath alſo giuen the reſidue of his. 
goods,that if hee doo nottouch the skies with 

his finger,ordoo not kill his father, then to pay 

to A.B. an hundred pound, in this caſe the le- : 
gacie is voide*© : The reaſon is, becauſe the ex&- o)$. 1.vitim.Inflit.de - 
cutor who otherwiſe ſhoulde haue the ſame lcga.intin.L.ab eo,C, * 
thing bequeathed,isnot to be puniſhed for not CHEEE 
doing that thing which 1s impoſſible or vnho- nomine. 

ble condition beenot ſet downe in way of pe- LLC ING I 
naltie butſtmply , the diſpoſition is not voyde | 
but taketh effect preſently : as for example, the 
teſtator maketh A. B. his executor or giueth 
him an hundred pound, if hee doo not drinke 
vpall the water in the ſea : In this caſe (it any 
were ſo fondeas to adde any ſuch condition) 
the effect of the diſpoſition is not hindred,and 
ſo A.B. is tobe admitted executor, or may ob- 
teine the legacie, as ifno condition were ex- 


dition was not impoſſible at the firſt, but bec6- Caftro.ind.L.ynic, 
meth impoſlible afterwardes, for then it is not 2 ce 
S 2 voyde, 


$i 

ZN 

SY 
AR 
EIS: $2 
n "i 


A. -"s _ y 
TIE”. 
EF 4 : 


\*T he fourth part. 
void, but maketh the diſpoſition void: for ex- 
ample,the teſtator maketh A.B. his executor, 
or gtueth him a hundred pound ifhe marie his, 
the teſtators daughter: afterwardes and be- 
foremariage this woman dieth, whereby the 
condition is made impoſſible: Inthis caſe the 
b condition although nowe impoſlible is not 
4 Dutdeetc de eceych. void, but maketh voidthe diſpoſition; and ſo 
| vicyol.lib.11.titrs, A-B-cannot be executor,nor obtaine the lega- 
""*  ciebyvertue of ſuch diſpofition®. But if the 15 
| woman were not dead. but did refuſe to be ma- 
Tied, and ſo the condition becomeas it were 
 1mpoflible, for lacke of her conſent; In this caſe 
the diſpoſition were not void, & ſo he mightbe 
admitted to the executorſhip or obtaine the le- 
gacie,as if no condition had beene impoſed,;or 
; |  ratherasiftheſame had heene accompliſhed: 
| 6)lafr.cad.part.$8. AS elſe where ',is morefullie declared. | 
F > - The eightis whenTthe condition is both 16 
1 BaldinT.Gparer. de impoſhibleand vnhoneſt,tor then the diſpoiti- 
qaſtir.& ſub.C,n,s, ONIS thereby void: and that in disfauour of the 
the teſtator, who added ſuche a condition *, 
whereas if the condition had beene onelic im- 
-_ _ poſſible or vnlawfull,the diſpoſition had beenc 
+ Sara Fey 1 goo0d.,andthatin fauour of the teſtament'. _ 
aliudautemin conra= Theninthis when the condition is impol- 
Stibusobtioct. ſible by reaſon of perplexitie, whereof there is 


m)L.ybi repugnantia. : : 
rh regiurK.8; vi C3g- example before, tor then the diſpoſition 1s 


nol.lmiranseand.reg. yo1d >. | 


ind.S$.1 \Þie | , 4 
9914 6;Aah amy '” Thetenthe is, when f the condition is re- 7 


FTra&treg.& fal,yerb. pugnant to the nature of the diſpoſition, as in 
conditiowditradidit  c1ptious diſpoſitios,wherofThaue ſpok@ here- 


wes limitationes, | ; s 
$)Infr.cad.part.$.11, after more atlarge”. NotwithſtandingT if the 15 
7 | 1 _ repug- 


«as 5 a 
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repugnancic benot in ſuch ſort butthatit maie 

be reconciled, it hurteth not the diſpoſition *: 2)Cagnoliad.L.vbi 

And thereforeif the executor doo name two {go nn erege 

cxecutors, for example,his ſon and his daugh- 

ter with a condition or prouiſo that his daugh- 

ter doo:not adminiſter : albeit here ſeemea re- 

pugnancie inthe aſiignation of the daughter, 

tor that it is the office of cueric executor to ad- 

miniſter: yet becauſe the ſame may be reconct- 

led, the daughter is to be admitted to the exc- 

cutorſhippe,namehie,to proſecute anic action, 

though not to adminiſter further of any goods 

wherof they are in poſieſſon or which ſhal at- p)Brook Abridg.cix 

te:bcby action ſo recoucred”. A 
The eleucnth limitation is, when the vnho- 

neſt condition is referred to the time paſt, for 

then it is not reiected, but doth cither preſently q)Coyar. Traftde 6: 

cofirme or infirme"the effect of the diſpoſition, *vat-3<:3.S1ng. | 
Now that we haue ſcene the limitations of 

the firſt rule, let vs take a viewe of the limitati- 

19 ons of the ſecond rule, which is that, whca Þ the 

condition is poſsible,the effect of the diſpoſition is ſu- 

ſpended,untill the condition bee accompliſhed . So 

thathe which is made executor or to whom a- 

nic thing is bequeathed vnder ſuch condition, 7)E-quihzredde 

cannotbe admitted to the executorſhippe,nor Rs Si 

obtaine the legacy in the meane time”: In ſo quisomiſſ. cauſa. reſts, 


much thatit1 o 9. L-cedcrediem.deverb, 
itis not enough to perform the con Ge Graff Thefoms 


dition by an other equiualent meanes , but It co.op. $.legard.q.52. 

muſt be accompliſhed in that preciſe manner Simoe ior ada: 
_ G4 _* - - rc P., . »11.C.int 

and forme of the condition, without varyinge . qu,z.nyo9 

an ane once 1ot.. | | $)L.qui hzredi.L.Me 

29 Thefiſtlimitatis of this 2 rule is this f ychen Wi5-ce cond.ece 

| S 4 it 


T he fourth part. 
it dooth not ſtand by the executor or legatary 
vctmpurati.deres, WhEretore the conditon is not performed: for 

.Imputari.de reg, ik : D 
zur.hb.s, then itis accounted to be accomplithed*. An 0- 
ther limitation 1s this, when the conditio is ne- 


or recoucr the legacy entering firſt into bond 
to make reſtitution,if the condition be not per- 
 formed®. < 
Thethird limitation 1s when the condition 
x)L.in ſubſtirurione.ff. was once accompliſhed,though it do not con- 
de vulg.lub, tinue*., [-} | 
ZN The fourth limitation is, when the conditi- 
I "1 p99 ng ead.par, ON is poſſible in reſpec of facte butnot lawful”. 
$5. ButT for as much as none of theſe concluſi- 
ons dooe proceede fimplic or indiſtinctlie, I 
thought good to examine cuery of them ſeuc- 
rally andat large,namely; 
Firſt whether euery poſſible condition ought 
a)lnfr.cad.part. S-P*- to be obſerued preciſclic and ad vnguer *. 


v)L.Mutianz f.de 


"PF cond. & demon, 


ecutor or legatary that it ſtande not by them, 

d)lnfr.cad.part.$.9. wherefore the condition is accompliſhed*®. 
Thirdly,when and in what cafes the execu- 
| tor or legatarie is to be admitted to the execu- 


accompliſhment of the condition by entringe 

into bonde*. | 
Fourthly,whether it bee ſufficient that the 

condition was once performed,though it doo 

8)Infr.cad.part.$.10. not ſo endure'. | 

- _ Fiftlie, whereas it may be doubted of diners 


£)Infr.cad.pazr.$.9, 


| hae 


gatiue;for there the executor or legatary may in 
the mean time be admitted to the executorſh ip, 


= 


Secondly,whetheritbe ſufhcient for the cx. | 


torſhip, or may obtaine his legacie before the 


conditions,whether they bee lawtull orno: I. 
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haue declared how farre the ſame belawfull or 

vnlawfull*. e)Infr,ead.part.$$, 
Vnto the which queſtions I hauealſo added *7*73: 

theſe following. þ 


Within what time the condition maie or 
muſt be accompliſhed, when no certaine time 
is limited by the teſtator*. f)laft.cad.parr.$.r4, 

Than how that v{ual conditio (7fbe are with- 
out iſſue) is to be vnderſtood,or when it is ſaid 7 
to be accompliſhed®. | p)Infr.cad,part.S.15, 

Finally,what order is to bee taken concer- 
ning the adminiſtration or poſſeſhon of the 
| goodes of the deceaſed, whiles the condition 
_ of the inſtitution of the executor dependeth 

| vnaccompliſhed T h)Infr-ead. part-$.16, 


Whether everie poſſible condition 
+ ought to bee obſerued pre- 
Ciſclie. 


1 Conditions are of a flridt interpretation. 

2 Conditions inducing 4 forme are to bee obſerued 
preciſche. 

3 Examples hereof. | — 

4 When the teſtator dooth reſped the ende it skilleth 
not of the meanes. | 

5 Yoluntarie conditionsare tobe obſernedpreciſelic, 
not neceſſarie conditions. 

6 He inwhoſe fauour the condition is made, may co. 
ſent to other meanes. 

7 The condition of paiment to be made to the infante 
#5 ſatisfied by paiment to the tutor... 

45 8 In 


- Thefourth part. 
8 In ſubſtitutions it ſuffeceth that the condition be 
 effelled by other equiualent meanes. 
© 9 Infauour of libertic oy of godlie vſes the condition 
 neede not to bepreciſelic obſerued. 

To Whether the condition may be performed by an o- 
ther perſon then him that is named in the condi. 
tion. | 

11 Where the lawe allow:th other meanes the preciſe 
forme neede not to be obſerued. 


d.vIj. 


Oras muthTÞ as conditions are 


a)Michacl.Gra The- {gp Si29þ ſaid to be of a ſtrict interpretatis6*, 
Onneryy 2 CYland to induce a forme, to cueric 
TL - Ka 2. di{polition, whereunto they are _ 
b)Bald.in Authen.vt - © —toyned” , vnto which forme no- 
cer C,quido Mul.I't thing mate bee added, nothing detracted, no- 
offi, Fung.Tiraquel. l K ſes: 
recs wha, thing altered*. Thertfore itis holden for a rule 
£1.glotſ21.n13. that cuerie poſſible condition ought to bee 
one! . . . s is a 
246 = pg RN preciſclic oblerued, neither is it ſufficient ( bur 
kiusm c.cumnom. de 1N {ome cales ) to 2ccompliſhe the tame by any 
REG-IPC-H11 6.0.6, other meanes,orinany other manner then 1s 
d)Grcafl. Tactaur.com. bs 1 
6p$ 1-garum.q.52. vb; Preſcribed . For example, the teſtator maketh 
atceftarur de coma thee his exccutor, 'or giueth thee a hundred 
= optnzone, pound if thou ſhalt gine to A.B. renne pound, 
thounortknowing of the teſtators will, dooſt 
of compatiton or good will giue tenne pound 
nas OA. B. becauſe he is poore, and thou art riche: 
Glo. % DD.ia Li Rs | £5 
guis heredern.C.ds TN this caſe thou ſhalrnotbee reputed to hauc 
Inſar.& fav.& hc eft accomplithed the condition, becauſe thou bc- 
COmmUNIS Openio,ve 5 "4 TAE oP : ns 
er Michael-Gratld.s, 22S 19NOrant oz the diſpoſition , diddeſt it not 
kgaumyg.jz.nz, Witha minde.or purpoſe to fatisfie the condit!- 


c 
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on : Neuertheleſle, if thou diddeſt firſt knowe 
of the condition,thou art preſumed to haue gt- 
ucn the tenne pound with a mindeto perform 
the condition, vnleſſe the contraric doo ap- 
pearc': So thatitisnotneceſlaric ro proteſt or *) _ aw Om 
roaffirme by words, that thou diddelt giue the [\,-46* £06 ee: 
tenne pound witha minde or intente to per- 
form the codition,ſecing the ſame is preſumed 
vnlefle the contrarie be prooucd*, An other g)Bar.s: Paul.de Caſt. 
cxample to the ſame effect is this , the teſtator 19% 
maketh thee his executor or giueth thee a hun- 
dred pound it thou pate tenne pound to C.D. 
betorea certaine time, within which time C. 
D.dieth,and thou paicſt the ſame renne pound 
within the ſametime , to the executor or ad- 
miniſtrator of C.D. in this cafe the condition 
is not faid to beperformed, and ſo thou canſt _ 
not bee executor nor obtzine the legacic of a - 1 
hundred pound, becauſe thou diddeſt not pays | 
the tenne pound to C.D. himſelfe,for the pai- | 
ment oughtto haue beene made to C.D.him- | 


{clte*,andnotto his executors or adminiftra- h)L.fub diverſis. $. vis, | 
Q : & 1b1 Bar.de cond, & * *F 
LOTS. | demon,f.Mantic.de 
The firſt limitation of this forefaid rule is, f conice..vlc.vol lib.r. 


when it dooth appeare that the teſtator harh **-17.0. 25. & hoc qui 
dem foe difficultate 1 


more reſpect to the end, then to the meanes; hzrcde legatarij,quia 


J 


 forthenit is ſufficient that the teſtamentbe ac- bzredilegararij ſolu- 


complithed,although in other manner then ir ps ran es 
1s exprefled in the condition'. _ juris tic in harede be. 

5 Theſccondlmitation is,whent the condi- 1915, quzlbo elt ma- 
tion is not voluntaric,but neceſfarie:for in ne- $5 a.0e ana 1egeme 


ceffarie conditions it skilleth not, whether the tupr. 


, . | * )Mantic.Ce con 
ſame bee accompliſhed in thatmanner expreſ ! eee coniect 
EO S S 4 { Vat) OJ. ub. 11.tLI603 
5 "M0 Et 


The fourth part. 
; ſed by the teſtator,or inanie other g00d man. 
* E)Bar.inL.Gallus.S. ner*, Es | 

| ore! pamrrny  Thethird limitation is, when 7 the perſon 
| Graff.Theſaur.com.op. 11 whoſe fauour the condition was made,doth 
 $ legatum.9.52.5im9 conſent that the ſame bee accompliſhed in o- 

de Pretis.de interp, | l 
elc.vyol.lib.,in fin-ybi ther manner; for example, the teſtator maketh 
etiam _ ( þ thee his executor or giueth thee a hundred 
Nam CONAdILO UT dl- 4 - . 
cendancceſiaria,vet Pundit thou giueto A.B.tennepound: So it 
| volunratia 1SthatA.B.did owe ynto thee tenne pound,6: 
| ISimodePratisce j5 contentedto bereleaſed of that tenne pound 

interp.vl.yo.lb.:.ſoluc, Page 
vic.n. 34. which he oweth,jin ſteede of that tenne pound 

which he 1s to receiue: In this caſe the conditi- 
f)Simovbiſupr.licet ON ſhall bee accompted for accompliſhed, as if 
ortaile contrarium th de had b alli de” 
obrineat in conratib?, INE tenne pounde had beene reallic paide *. 
attenta diſpoſitions Theſc three limitations (eſpeciallic the firſt of 
nn Sughtr them,)be ſo generall ,that they maie ſeeme to 
fol.g6, comprehend thereſtdue of the limitations, 
neuertheleſſe itſhall not be amiſle , it I ex- 
. preſſe them for theiberter vnderſtandinge of 
thoſe former limitations. 

The fourthe limitation therefore Þ is this, 7 
n)L 6 fundus.ff.de when thatis paid to the tutor, which is limited 
cond.& demon, : & 
to the childe: for example,thou art made exe- 

cutor, ora hundered pounde is bequeathed to 

thce,it thou pay vnto the teſtators ſon (being 

_ __ aninfant) tennepound:in this cafe the condi- 

o)d.L 6 fundus.Grafl. tons ſutficientlie performed, if paiment bee 
d.S.legatum.q.52.Ma- : : T at 

tic.de conieft.vlt.vol, Made to the tutor of the childe ": eſpeciallic it 

1m PI? the monie be conuertede to the benefitte of 
Manticdaitt7.n., RE Child?. Andalbeit this condition may bee 

faide to be a voluntarie condition , becauſe 

it dooth conliſt in giving, yetin this caſe the 

tcſtator is preſumed to haue more regard to 

HM: the 
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the condition,namelie,the benefit of the child, 
then to the forme of the condition: For it pat- 
ment ſhould be made to the childe,it might ea- 
fily be coſumed & do the childe little benefit4, (\Mandicvti ſuper, 
and therefore better for the childe,and morea- 
orceable to the meaning of the teſtator , and 
more fate for him that paieth the monie,to pay 
the ſame to the tutor , rather then to the 1in- 
| _ fante.. PoE 
The fifte limitation is T in vulgar or com- 
mon ſubſtiturions, forthen it is ſufthcient like- 
wiſe that the condition bee effected by other 
meanes,then according to the ſtricte forme of 
the condition *. For example, the teſtator ma- 5/Panide Catre inf 
; : ; giſter.C.de Inſtir, 
keth his ſonne executor, and if he willnot,hee & fb.n.2.i fin, 
doth ſubſtitute thee executor in his ſteed if the 
teſtators ſonne can not be executor.,in this caſe 
thou ſhalt be executor.as if he had refuſed to be 
executor, although reſpecting the forme of the 
codition thou art ſubſtitute onely in caſe the 0- 
ther willnot,and notin caſe he cannot:the rea- 
ſon is,becauſle in fubſtitutions the lawe preſu- 
meth that the teſtator dooth more regarde the .,, , . 
= t)Paul.de Caſtr.vb? 
effect,then the forme of the condition *. ſupr.Alciat.de verb.fig- 
Theſtxt limitation is in fauour of libertie, nif.lib-3-reg.q9.2. 
that is to ſaie,when the lord or ſoucraigne by 
_ histeſtamente graunteth ynto his villeine or 
bond-man freedome vpon ſome condition ". v)Bar.in Tl. Mevius de 
Theſeuenth limitation is when that which cond.& demon | 
is left conditionallie is to be diſtributed in pros 
v/45:for in theſe two limitations it is ſufficient, 
that the condition be effected by other equi. 
| ualcne 


r)A!ciat.de verb,ſignif 
lib.3.col.$r.in fin. 


9 
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yalent meanes, though not according to the 
nd LM rows preciſe literall torme of the condition *. 
©0772 oi The eightlimitation is,whenT the conditi- 10 
on which conſfiſteth in giving,is performed 
by another perſon,then by him (yet for him ) 
whois named executor,or to whom anie thing 
15 given vpon condition, if hee giue toan 0- 
; | ' ther:Inwhich caſeitisall ONC,as ithe himlelfe 
 v»)BarinL. Arethuſa. 
 deftathhomf.%m[L. had o o11en the ſame”. 
fig. 4 _ inftcffar- | The ninth limitation is, when the conditt- 
} $ CO- : . . 
Fe ON can not be performed in ſuch manner as is 
conie&.vlt.vol.lib.it. preſcribedin the condition:as for example,the 
VM7.0-19 - teſtatorgiuethaſummeof money it fo manic? 
ſermons be made in ſuch a church within ſuch 
atime,during which time the church is intcr- 
dicted, ,by occaſion whereof the condition can 
Lleganm.dead.” DOtDC accompliſhed: In this caſe the diff poll- 
miſtr.rerum.ad ciuit. t10N 15 Not abſolutly void *,but the monie maie 
pertin.ſf, be conuerted to ſome godlic vie*. 
a)Simo de Prxtis.de 
interp.vle.vol.lib.1, The tenth limitation is, f when the law doth I 
an fin. interprete it,as ifir were preciſely obſerued, as 


b)lnir.5.proxim.  majcappearcinthe next queſtion ®. 


Whether the, coridition bee accom pted 
for accompliſhed in lawe, when it dooth not 
ſtand by the executor or legatarie 
wherefore the ſame is not ac- 

com pliſhed. 


1 Noman to be puniſhed but ſuch as be faultie. 
2 Heis not reputed faultie in lawe mho dooth what 
h Ee CAMs 


3 Whe- 
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3 Whether the condition be reputed for accompliſhed 
ifit land not by the partic. 

4 Certaine diſtinctions about the former queſtzon. 

5 CArbitrarie conditions are accompted for accom- 
pliſhed ifit doo not ſtand by the partie. Hee 

6 Thereaſon of the former concluſion. 

7 Arbitrarie conditions are not accompled for accom- 
pliſhed where the partie is in fault. 

8 Caſuall conditions are not reputed to bee accompli- 

\ ſhed before the enent, 

9 Thereaſon of the different effett,betwixt caſuall 
arbitrarie conditions. 

Io Certaine caſes wherein caſauall conditions be repu- 
ted as accompliſhed, albeit the ſame bee not ſa in 
acede. | 

11 1s mixt conditions this conſideration is firſt to 
be had,how the impediment commeth. 

12 The impediment in mixt conditions maie hap- 

en diners wates. 

13 Whenit ſlandeth by him by whom the condition 
7s to be preformed, the ſame is not reputed for com- 

lete. E 7 

_—_ if after firſt refuſall hee conſent,and then 
the other partie is willing. FR 

15 Areſtraint of the laſt poſitron. | 

16 When it ſlandeth by the party in whom the condi- 
tion is to bee performed,the ſame is not reputed for 
complete. 

17 A limitation of the former concluſion. 

18 When the teſtator dooth hinder the performance. 
of the condition,it hurteth not the cxecutor or le- 
gatarie. Ru, 

I9 Whenathird perſon doth hinder the perfor- 


mance 


The fourth part, - | 
»aunce of the condition, whether it hurt the exe- 
cutor or legatarie. 

20 The accompliſhment of the condition beeing hin- 
dred by caſuall meanes,whether it hurt the execu- 
tor or lezataric. 


$.V1jj. 
Bl T agreeth f with equitie and hu- 1 


| manitic that no man be punyhed, 


- a)c.fine culpa.dereg, 
1ur,s6, 


24 his fault *,and itſeemeth that hee 2 5 
— isnotin faulte, but worthie to bee 
_ excuſed , who dooth whatſoeuer !lieth in him 
| b)Peckius.in c.impura- FOr the accompliſhingof that which is impoſed 
* * ridereg.iur.s, . Vvpon him®*, wherefore no meruaile if at the 
firſt viewe it ſeeme true, that when it doth not 
ſtand by the executor or legatarie, wherefore 
the conditionis not performed (they dooing 
whatſocuer in them lieth for to accompliſh the 
ſame; )thatthen the ſameſhould be accompted 
094 roy non ftar.cim- as jt had beenefullie performed*. And in deed 
PSP iti regularlic for the moſt parte verie true 3 
thatwhen it dooth not ſtand by him to whom 
it appertaineth,wherefore the condition is not | 
©d.c.cumnon ftatd. 1ccompliſhed,it oughtto be accompred as if it 6 
c.imputari.de reg.iur, 4 : 
p _ © wereperformed: *but this rule dooth not take 
_ placeperpetuallie. 
Wherefore f if wee will vnderſtande when 4. 
this rule dooth hold or faile , wee are to call to 
e)Supr.cad.part.$.5. - minde ſome of the former diſtinions or dinui- 
'____ ſtons of c6ditions*,efpecially this: That of con- 
ditions ſome be arbitrary ,ſuch as the law preſi A 
| - met 


+ 
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meth to be in the will and power of the man to 7M 
whom they are impoſed *: Some be caſua/l,ſuch {Lee _ 
asare not inthe power of that man to whome y;!1'& Mingog.in s. 
they arc impoſed , but either in the power of Pcn.Inftit.dehztcd. 
ſome other thing, or perſon, ſo that the euent 2: 
thereof is to vs vncertaine *: and ſome be mixte ,\; cc, wm. 
_ conditions ſuch as doo confilt partlie in our © 
owne power,and partlic in the power of ſome hy 
other thing or perſon®, for example of which h)45.fin aurem.Vig].% 
 ſeuerall conditions I referre the reader to thoſe Minfing-vbi tupr. 
former which I haue there ſet downe'. 
5 WhenTtthecodition is meere arbitrarie,then 


it it ſtand notby him, by whom the condition, 4, 


1)Supr.cad.part.$.5. 


is to be performed, the lawe reputeth the ſame ne.s.r.fdecond.Inſtir 

as if it were fully accompliſhed,though in deed pg" L.r.C. de Inſtr. 
 1tremaine vnpertormed: *for example , the tE- yygeeeexemplum 

ſtator idooth make thee his executor, or gj- p5ratiuz conditionis, | 


ucth thee a hundred pounde if thou goe to P***<xSichardoun 


: p Rub.de Inſtit. & ſub.C.' 
_ church on Eaſterdaic',that daiebeeing come; n.9.& Minſingero,in $. 


by reaſon of oucrflowing of waters or ſome 0- Pcn.lnſt.dehzred.inſt, 


MIS : 2.quorum alter pro- 
ther neceſſaric impediment,thou arte not then |;:%ccmplumeundi 


 abletogoeto the church being otherwiſe wil Franctordium, alcere- 
ling to goe,if thou haddeſt not been hindered, 92% Bilcanum:reli- 


: ; ui fere omnes inſtant 
In this caſe thou art to bee admitted executor, ;\ hoc exemplo,fi af 


and maieſt recouer thy legacic, as if thou had- cenderis capitolium, 


| "RA DD.in d.S$.fin autem. 
6 deſt gone to the church thatdaie .theT reaſon 6 4. cars ind.$. 


wherefore the condition is accompred for ac- Pen.Inftit.dehzred. 


compliſhed in lawe, albeitreſpetting the facte infiruens. 
Gay ns as m)d.L.quz ſub.condi- 
1t1s notaccompliſhed,I ſuppoſe to be this, be- tisne.s.r.de condic. 


cauſe the teſtator is preſumed to haue more In imputaride | 
regard tothy good will and indeuour,in theſe " \Sichaid.poſt Bar.de | 
conditions which be within thy power, then aldind.L.C.de 


to the euent of the conditi6",ſo thatby ſatisfy- {&lub. 
"MF 7 


_ r)Barind.L.1.Manrie. 


J _ $)DD.omnes in L, 


T he fourth part. 
1 ing theexpecation ofthe teſtator, thou haſte 
©)DD.ind.Ls: alfo ſatisfied the exation of lawe®. | 

Howbeit f euen therealſo where the con- , 
dition is arbitrarie,and where the teſtator doth 
as itwere accepte good will for a full perfor- 
mance,if he by whom the condition is to bee 
performed,were in fault,by. occaſion of which 
ftaultthe condition can not in deede be accom- 
pliſhed,though perhappes the partie wold wil. 
linglieperforme the ſame if hee then coulde, 
DMamic.de coniett thcretheſame condition is not reputed to bee 
> vicvol.b.nr.titzs. Performed in fiction of lawe*:for example, the 
|. £24 poſt Bar.&: Bald. reſtator maketh A.B.his executor or giuethhim 
| indL-1.CdeDBit. hundred pound, ifhee'goe to the church on 
ſuch a daie:vpon the which daie A.B. inten- 
ding to accompliſh the condition, proceedeth 
towards the church, and as heis going com- 
mitteth ſome crime or offence, whereupon he 
is areſted and ſtaied,ſo that hee can not goe to 
thechurch according to his purpoſe: In this 
| caſe the condition 15 net accompted for ac- 
2 6 . compliſhed, forthathe,by whom the codition 
- 1 0payans is by i was to beaccompliſhed *, was himſelfe in the 
reg.iur.6.Aymo Cra- faulte, and the cauſe wherefore the ſame was 
 verra.confil.202.0.8. not accompliſhed . Soit is if the condition | 
can not bee performed, by the negligence 
de conieR.vlc.yol.lib, Or delaie of the perſon, by whom the ſame 
LYGHF.n.I4. ought to haue been performed* :andalthough 
quodteffficer.Pe, - N1Mpedimentis faid to excuſe a man from de- 
r)Gloſ.&DD.ind.L. Jaie*,yet when the impediment maie bee fore- 
Me commurpeten®? ſeeneand preuentcd,ſuch impedimentſhalnot 
de verb.ob.6 — excuſe him which dooth not auqid the ſame. . 


If thou crayean exiple.let this be the ſame, be 
| | tCLt2- 
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reſtator maketh thee his executor , or giueth 
theea hundred pound if thou go to the church 
within two monthes, during the firſt moneth 
thou dooſt not goe, duringe the ſeconde thou 
knoweſt thou ſhalt notbe able to goe by rca- 
ſon of ſome impediment, beit by occaſion of 
warres,or of the weather,or of the waie, orof 
ſome infirmitie in thy owne bodie and then 
being letted,thou makeſt an offer to goe, and 
doot proteſt that it doth not ſtand by thee,and 
that thou wouldeſt goe if it were poſhble:Net- 
ther this proteſtation nor this impediment wil 
relieue thee becauſe thou diddeſt wittinglie fal 
into theſe difficulties,and wouldeſt not goe 


s > + 0G 
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when thou mighteſt ſafelic haue gone”. When y)c.Mona.dereginr!  * 


he condition is meere caſ#all,the ſame is nei- 5-Zaſin d.S.illud.n.s. 
8 T thecondition is m i : fall.4.&Pcckius in L, 


ther accopted for accopliſhed or extant in pre- ga 141.Rhodiam.de 


ſumption or fiction of law,neither yet forvnac- iatu, 
complithed or deficient,vntill the actuall euent : 
of the ſame condition doo firſt come to.paſle*: uy oy 
And therefore if the reſtator make thee bis a 
ecutor orgiue theea hundred pounde, if the : 
king of Sparne die this yeere”: In this caſe vntill y)Vigli.&Minfing.in = 
the euent do indeededeclare whether* the K, 3.Re%-Mfit. dchared, 
die this ycare orno,the codition is neither ac- z)Sichard.in Rub.de 
compted for extant or deficient,butis ſuſpen- 9% 1uv.C. 
ded*. Andithedie, thenis the condition faid 
 tobepurified or extant,and ſo thou art to bee | | 
admitted, otherwiſe not* . Sothere is a grcat <—om_ "4 aurem, 
difference,whether the condition be arbitrarie —— 
or caſuall,torthe one is diucrs times accomp- 
ted for accompliſhed in law though not in fact: 
but the other is notaccopted foraccompliſhed 
* " at 


' b)Eod $.6nautem. 


'T he fourth part. 


 orextant in law,vnleſſe the ſame be accompli- 


ſhedin fa alſo®. Theft reaſon of the difference 
is partlie ſhewed bctfore;for in arbitrarie condi- 


o)Sichard.BarBa'd.s: tions the teſtator is preſumed not to exacte 


*. fere omnes interp.in 


L.r.dcinſtit.& ſub.C. 


more then he maicealilie performe, on whom 
ſuch condition is impoſed*, and ſo itis ſuffici- 
ent that it ſtand not by him,that the ſame con- 
dition is not performed: But herein caſuall 
conditions, for as much as the teſtator dooth 
not referre itto that which is in his power on 
whom the condition is laide, therefore the 
teſtator is thought to referre the force or 
effect of this diſpoſition, to the determina- 


d)Paul.deCaftr.inL. tion of fortune *,(or rather to ſpeak more chri. 


quz ſub conditione, 


TS cal diftiry. " ttianlie,to the will of God,)and therfore this c- 


e)Mantic.de conic. 
yit.yol. lib.1t.rit,16. 
n.rs. = 
f)Zloſl.inL.r.C.de 
inſtir, & ſub. 


 g)Liureciuiliff.de 
'. cond.&demon. 
| hjL&n.C.de neccflar, 
 " Inſtituend, 


uent of gods wil muſt decide the doubt,I mean 
whether hee that is appointed vnder ſuch con- 
dition ſhall bee executor or not, or obtaine his 
legacic or not. Notwithſtanding f ſomtimes e- 
uen in caſuall conditions,itis ſufficient that it 
dooth not ſtand by the executor or legatarie, 
wherefore the ſame condition is not accompli- 
ſhed.like as in arbitrarie conditions *. The firſt 
caſe is,where the teſtator would haue ſo diſpo- 
{ed howſocuer the condition ſhould fall out*. 
The ſecond is when by his facte,the accopliſh. 
mentof the condition is hindred, to whom it 
is beneficiall that the ſame ſhoulde neuer bee 
performed *. The third caſe is in fauour of free- 

dome orlibertie from ſeruitude®. 
If weft will knowe when a mixt condition 
is reputed in laweto be accompliſhed, albeitin 
a” tacte 


IO 


IL 


12 ſtred,namelie f whether it proceede from the 


13 Whenfthethatis made executor,or to whom 


r4 


_ deſtbrokenthe condition before, whereby thy op.ceſte Grafl, Theſaur, © 
right paſſed awaie and was extinguiſhed, and <om.op.$legatum.q. 


albeit afterwards thou become willinge , and Si<vardinLr.C.de - 


of the farmes of teflaments. 134 | VY 
fa the ſame be not performed, we muſt conit- 1 
der by what meanes the impediment1s mint- 


perſon by whom the condition is to bee perfor- 
med,or from that perſon to whom the conditt- 
onis to be performed, or from the zeftator him- 
ſelfe who deuiſed the condition, or from ſome 
other thirdperſon,or whether it happen by {ome 
other meanes according to the ſecrete purpoſe 
and will of God, which wee no leſſe foolſhlic 
then commonlic,call Chaunce or fortune. 


alegacy is giuen vpon a mixt condition, is him 
ſelte the onclie cauſe wherefore the condition . Fs 
is not performed, then worthilie is the ſame 

condition not tobe accompted for accompli-  _ - 
ſhed': forexample,the teſtator maketh thee hig DES ———— 
exccutor or giueth thee a hundred pounde If tic.de conie&.vlrvol, - * 
thou marie his daughter;thou refuſeſt ſo to dog 3Þ-17-tit18.n.z7, 
with great reaſon is the condition not reputed | 
for performed,and ſo thou canſt not be execu- CT: 
tornor obtaine the legacie*: In ſo much Þ that k)Bar.ind:Linteſta, 


* 


doeſt offer to marie her,and ſhe then refuſe this ES, 


thy offcr,and ſo it dooth nowe ſtande by her 
and not by thee, that the condition is not per- 
formed: Neuertheleſſe thou canſt not reape 1)[aſind.L.r.deInftic. 


anic benefit by her refuſall, becauſe thou had. *#b-C.n.7. & Sichar, 
incand.L.n.g.&eſtco, © 


( - _—_ _—_— Dec.in d.. 
0 thy repentaunce is nowe too late': Vnleſſef 7 ;,,;%wam ſentens 


at ſuchtimeas thou diddeſt refuſe, thou then iam intellige vr gp Ms- 
couldeſt not maric, for that perhappes at that ** inaddicabid, 7, -*4 
| 4 tine => ox 
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? m)L.eius eſt nolle, de 
IS Tcg.LUT, ﬀ. 


F- n)L.Tirio centum.$, 
| Tino.ff,decond.& de- 
' mon, 


| 6)d.L,Titio.$.Titio, 


p)Manric.de conic. 
vlc,yol. lib, 11.tit. 18. 
n.37. 


_ q)L.iureciuili.ff.de 
cond, & demon. 


yol.lib.r1.rit. 8.0.37, 


| q.46.N.17, 
 .. t)Alex.in L.1.C.de 


Inſtix.& ſub, 


 ſelfe: as for example, the teſtator maketh thee 
his executor or giueth theea hundred pound, 


by, if thealſo beecontentto marie thee, for 
P)Socin.in d.L.in teſts. 
Mantic.de coniett. vir. 


$) Michael Grafl. The- 
' Fauricom.op.s$. legatii, 


T he fourth part. 
time thou were not of ſufficient age to marrie, 
for thy difſentat that time when thou couldeſt 
not conſent,dooth not hinder thee”. 

When f the conditions not performed 16 
by his meancs onelie,vnto whom or in whoſe 
perſon the ſame is to be accompliſhed, then it 
is reputed in Jaw as if it were fulfilled in deed”: 71 
for example, the teſtator maketh thee his exe- + | 
cutor,or giueth theea hundred pounde if thou 
marie his daughter,thou arte willing and dooſt 
offer her mariage,which ſhee refuſerth: In this 
caſe the condition 1s reputed for complete,and 


1othou mateſt recouer the executorſhip or le- 
gacie*. Notwithſtanding if the wordes ofthe.;7 


condition be directed vnto her , not vnto thy 


if his daughter marie thee. In this caſe ifſhe do 
refuſe,and it dooth not ſtand by thee,the con- 
dition is not reputed for accompliſhed® , vn- 
lefle it were the meaninge of the teſtator, that 
thou ſhouldeſt haue the benefit of the diſpoſi- 
tion,in caſe of this herrefuſall*, And yerthere 
is nogrcatdifference betwixte the one Phraſe 
and the other, for the teſtator in ſaying,it thou 
marrie her, dooth neceſlarilic vnderſtand ther. 


thou canſt not doo the one, vnleſle ſhealſo do 
the other*, and therefore this limitation is ſu- 
ſpeed of ſomenot to bee founde*, notwith- . 
ftandinge itis more generallieapprooued and 
rather admitted then the contrarie opnion *: 
whatit the teſtator make A.B.his executor, or 
giuc 
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givehim a hundred pounde if hee marie his 
daughter,and at the firſte A.B. is willinge and 

- offereth to marrie her , butſhee refuſeth;after- 
warde ſhe is willinge,but herefuſeth : whether 

| 1nthiscaſc is the codition ſaid to becomplete: 
this queſtion is ſatisfied afterwardes *, * v)In.cad.part:$.10, 


13 When t the impediment dooth proccede infin, 


I9 


from theteſtator himſelfe, then the condition 
is reputed for complete:as for example, the te- 
ſtator dooth make thee his executor, or giueth 
thee a hundred pounde vpo condition, it thou 
bury his bodie within the Cathedral church of 
Saint Peter at Yorke: the teſtator dieth exc0- 
municate ( becauſe he refuſeth to come to the 
church,or becauſe he is an Heretike or Sciſma- 
tike,a manifeſt vſurer , or for ſome other like 
cauſe)forthe which his ſepulture in that caſe is 
denicd: Seeing in this calc it doth not ſtand by 
thee, but by him, wheretore the condition is ©» 
not complete,it ſhall not preiudice thee , but ; 
that thou maieſt be admitted to the executor- 
ſhip or obtainethe legacie,as ifthou haddeſtin > - 
deede performed the condition”. —NEENGS 
When the impedimente dooth proceede fSichardin L.r.de In; 

fromathirdeperſon,then I ſuppoſe the condi- fi&ub.Cna. 
tion to bee accompted in lawe for accompli- 
ſhed”: Forexample, the teſtator maketh'thee v)Bar.in L.intefts.cl. 
his executor,or giueth thee a hundred pounde de co..4,&0.mon, 
_ tt thou mary his daughter within a moneth,du- 

ring, which moneth, a thirde perfon dooth 

purpolelic holde her from thee , ſo that thou 

canſt not marie her within the time preſcribed: 

In this caſe the condition is reputed to bee ac- 

T2 - cob 


D w a 
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| ' The fourth part. 
compliſhed,and ſo thou maieſt obtaine the ex- 


Bari dLinrets, cutorlbip orlegacy,as it thou hadlt maried her 
Bald.& Alex.in L.z.de Within the {aid time *. But it the thirde per- 


2 10 pos ;49 ſon doo not purpoſelie dcetaine her,beeing ig- 
ego te tos eo. NOraUnNt peraduenture of theiteſtators will, 


puro1n hocregno, eti- 


anflletertius iniuſte then 1tſecmeth that the condition 1s not repu- 


derineat mulicrem: ted for complete a. 
cum apud nos Hon9- 


Tatus non habcat ali- WhenT the umped ument dooth notariſe b 
quam aQtionem contra anje of the meanes aforelaide , but by caſuall 
iniuſtum iilum deten=- | a Meg APY 
| torem, prodamno, ſeu MEANES (as we tearme1t) wen 1t proceedet 
| intereſſe. Videantauts from the wil and prouidence of almighty God, 


Tuſtinianiſte Mantica. the [1 dooth not accompt that condition tor 
de conic, yit.yvol. lib. 


© 12.cita6.n.22. complete*®. And therctorc it the teltator make 


a)Bald.Alex.&DD.n thee his executor,or giue theea hundred pond 


L 1.C.de Inſtit.& ſub. - : ; 
Mine de conie. vie, H thou mary his daughrter,and ſhe dicth betore 


yol.lib.tr.cit 14,n.22, thou haſt married her: in this caſe the conditi- 


b)Hen, Botc.in c.\licut Fo 
hide frodancr, 02 ſhallnotbeaccomted for accompliſhed or 


Bar.inL.1.C.de laftit, EXtant,but contrariwiſe (as it is indeede, ) vn- 
& luv. performed and dcficient , fo that thou canſt 


c)Gl TM; n.in c.im- ; ; VE 
alan 19s hm Tf notrecelueanie benefit by that conditional! 


chard.& aly DD.ind. fifpoſition ©: for where the performaunce of 


L.r.C.ds lnitit. & ub. -» iq ; : 
Moc de cordet. the condition is hindred by the will and proui- 


viryol.lib.cr.cit16.n.zz dence of God, whereunto the teſtator made re- 
e)L.uberrarem.ft.ds ation, there the law dooth not allowe anie fci- 


manuraiiſteſts.Couar. | : 
in c.3.dereſta exer, Ned performaunce*, except it bee in fauour of 


f)Sichard.n L.1.C.de ttbertie from bondage*®, or of alimentation or 
: oa 016 PIOE ina diſpoſition* ad pras cauſas®, or excepte the 
Iex.pix cauſe.c.57, COndition be not conditionall but modall *,for 
h,G:al.Tactaur. com. (cond/tio) and (mwdys) doo grcatlie diffter,as itn 
op.$.legntum.q.58.n.4. rIOvr3 h Te d os qd | 

& h+c opinio cOmmnu- t IC [1C&t P&&ragrap C1sS CCLALec , 

niter approbarur. Alex, "os ; 
- 30 L.1.de initit.& 


. \ 
f43C. 


- Whether 


+» 


- 4 
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Whether hee that is made executor, or to 
whom ante legacies gtuen conditionally,may 
in the meanetume , whiles the condition de. 
pendeth,be admitted to the exccutorſhip, 
or obtaine the legacie,by entring in- 
to bondes to performethe con- 
dition,or cl{e to make re- 
ſtitution. 


1 Diners kindes of conditions to bee remembred in 
this queſtion. 

2 Whenthe condition is afirmatine, it fa fu fficeth PT 
to put in bondes. 

3 What if the affirmatiue Joo alſo implie a nega- 
tine, | 

4 What ifthe diſpoſition be made ſub modo , and 
ot ſub conditione. 

5 Hew Modus and Conditio doo differ. 

6 When the teſtators will is not repngnaunt, then it 
ſufficeth to put in bond. 

7 If thecondition be negating, then what thinges 
are to be regarded? 

8 If the condition conſiſt in not doing, then it is ma- 
« teriall, whether the ſame maze be accompliſhed du- 
Ying life 

9 If the condition can not bee accompliſhed duringe 
life, then it ſufficeth to put in bonde, to the effect a- 

areſaid. 

10 Example of ſuch condition as can not be accom- 
pliſhed during life. 

it The reaſon of deniſinz this bond, a who was the 

T- 4 — #awentor 


a. a EI 6 
RO f.0 


| Y The fourth part. 
znuentor thereof. 

12 Certaine caſes wherein the lezacie maie be obtai- 
ned without bond: heeing ginen pon condition, 
which maie ſeeme not to be accompliſhed duringe 
life. , | 

13 F- the condition necatiue maie bee accompliſhed 
during his life,to whom it is impoſed, this caution 

hath _ | 

14 A condition negatine is ſaide to bee accompliſhed 
when it cannot be infringed. 

15 Great oddes whether the condition maze bee ac- 

- compliſhed during his life,to whom. it is impoſed 
or 10t. : 

16 What if the negatiue condition can not be inſrin- 
ged without ſorrowe. 

17 If the conditton conſiſt in not giuing,then we muſt 
mnquire and reſolue as in the condition of not doo- 
ang. 

18 When the condition dooth conſiſte in not happe- 
ninethen this bond hath no place. 

19 The forme of the bonde, towhom it is to be made, 
and whether ſureties be neceſſarie. 


Cix. 


P21 anicf be deſirous to know whe- ! 
22 ther he that is made executor, or 
> #vjito whom aniec legacicis leftby the 
v9 teſtator, vnderſome poſſible con- 
-dit!0,may in the mcan time whiles 
the condition dependeth vnperformed , bee 
admitted to the executor{hip,or obtaine his lc- 
gacie ſolette by entring bond or putting in ſuf- 
| | | ficient 
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ficient caution either to performe ſuch condi- 

tion,orelſe to make full reſtitution of al things 

by him receiued:It ſhall be behoofullto call to 
hisremembraunce howe manie kindes of pol- 

ſible conditions there be *, eſpeciallie he muſt a)De quibus.ſupra, 
not forget, that of theſe conditions ſome bee 006 FRENns 


afjirmatine,and ſome bee negatiue®: and againe, b)L in fafto.fde cond. , 


that as wel of the aſhirmariue as of thencegatiue, & demon. 


there be threesſortes,that is to ſaie,fom coſiſt in 

ehancingſome in giuing,8& fome in doorag, oc on 

the contraric, ſome conſiſt in not chauncinge, 

ſome in not giuing,and ſome in not dooing <. qr. jn fatto. 
Noweto applie theſe diſtin&tions to the que- 

ſtzon. | | 

WhenT the condition is affirmative ( whe- 

ther it doo conliſt in chauncing,giuing, or do- 

ing: ).hethat is made executor,or to whom a- 

niclegacie is giuen,vnderſuch condition,can- 

not beadmitted to the executorſhip , nor de- 

maund the legacie by vertue of the laſt will:or | 

teſtament of the deceaſed,{o longeas theſame 

condition dependeth vntulfilled,or 1s not ex- 

tant*, albeit the executor or legatarie ſhoulde d)L.Mutian.infe 
put in ſufficient bond to make reſtitution , in <92*:&demon.& gloſf 
caſe the condition ſhould be deficient: For the © 

cuent ofſuch afhrmatiue condition is to be ex- 
pected and muſt be extant, before the diſpoſiti- 
on of the teſtator can take effecte *, excepto in qui hereci®ce 
theſe caſes following. One is when rhe afiir- cn YO 
matiue condition which dooth confift in doo- f)L-rater.$.focrus , 


ins Tito ith - DS 1;, decend.& foinon 
ing or giuing,dooth with all ſecretlic implic g;. & 50 1. cage 


or containe a negatiue*':.as for example , the in d.Laura!.v. Ripat 


teſtator maketh his wife executrix , or giuerh \NF-t1 - gn :5..d8 
T 5 her ks \Iod wbl e$k ” 


| \? The fourth part. © 
 heta hundred pound,ifſhe abide with his chil- 
_ dren;which afhtrmatiue condition, (if ſhe abide 
with his children ) conſiſteth in dooinge, and 
dooth withal ſecretlic implie a negatiue, that 
F £3ar.& Paul. de Caſt. js to faie, (It ſhe doo not depart from his chil- 
Eb. 75 1007s 4 i dren*:) and therefore in this caſe, the execu- 
= | tor orlegataric,by entring into ſuthcient bond 
h)Bar.&Paul.Caſtr. to performe the condition, or cl{c to make re- 
on - 1:kmet wi ' © ſtitution,is to beadmirted to the executorſhip 
lb.5.inrerp 2.du5.1. Gr mate obtainethe legacie, as if the negatiue 
ms 0 Ui. had beene cxpreſled > Another calc is,whenT 4 
95d9.L ombas diebus INC diſpoſition is not made [wb conditione, ſed ſub 
S.Termilius.(Fde cond 2y0go', ForT thou ſhalt vnderſtand, that cond!- ; 
| ets Galtio tioand mods doo differ , Conaitio 1s a qualitic 
4: mo.o implendo,ns Which ſo longas itdependeth vnperformed or 
elit cautio mutiana,ſed 56 ngt extant, dooth hinder the effect of the dif- 
ala.criimul:s,Bald.in : | ; 5 Panos 
- Auth.coi C4:in- - POſition,ſo that, that thinge which is diſpoſed 
di&t.vid. n,22.n fin. Conditionallie,can neither be demaunded,nei- 
- Tt. theris due in the meanetime*: Modus is a mo- 
1)ar.ind.L.quizuss deration,whereby a charge or burthen is im- 
+1169) "bene we iy poſed.in reſpc&e of a commoditie, which mo- 
RE ER 1:7. deration dooth notſo farre hinder the effect of 
ſtic.% ſub.C.Grall, Tac- the diſpoſition, but that the thinge diſpoſcd is 
+612 Ore due, and maiebee demaunded in the meane 
Cuiacius)efttinns, TUMe': and iris called modusa moderando, The 
416 Ee: i th one of them is thus knowen from the other, 
Iazain faruram.Cuiac, NATS to faie,the condition is commonlie kno- 
incit.dzhisquzſu> Wen by this word (7) or by wordes of like ya- 
Ro a 6:urtin 1c”, WhereofT hane giuen examples before”: 
Rav.de Inſt.&tyb.C, te meane or moderation is knowen by this 
n)Supra.cac.putS.5. worde( tat ) as I make A. B. my executor or 
P bo! rapys = {4 þ otehim a hundred pound,that he maie cre 
delnfuin &luv,C, amonument .'Nowe 1n this caſe when anie- 
| thing 


6 full reſtitution”. Another caſe is, when Þ the | 
teſtators will is not repugnant thereunto : for &4:mon.L.r.2.C.de , 


7 


8 


9 


CI 


* . RI FE «4. OT RI RP FIN 
DET nn” OUR. > > 4 Lo OITD ON gS] Fn ; 


of the formes af teſtamentes. 138 
thing is lefte vadera moderation or with the 
exaction ofa remuneration , thatthing which 
is ſo bequeathed, is preſentlic due and maie 
nowalſo bedemaunded,ſo thathe which ma- 
keth demaunde doo enter into bonde in man- 
neras hereafter is deſcribed, to performe that 
which is exacted by the teſtator,or elſe to make -Lquibus dicbus.$. 


Termilius, #, de cond, 
then this bonde ( as 1tis affirmed ) hath place IT Aron: 
euen in afhrmatiue conditions *. nz.de cond,& demon. 
When the condition is xezatine, then wee © 3+ 
are to regarde what kinde of negatiue conditi- 
on it 1s,thatis to ſaite, whether the ſame conſiſt 
in 70t doing Or not giuing Or not chauncing. 
It the condition conſfiſte in ot 4oozng,then 
itis material whether the ſame mate be accom- 
plithed ſo long as heliueth on whom the ſame 
15 impoſed, yea,or no. 
It? the condition conliſtinge in not dooing | 
can not be perfornged ſo longe as the perſon,on whome 
it was impoſed lincth, then maic hee obtaine the 
bequeſt, by puttinge in bondes to accomplithe 
the condition,orelle in defect thereof to make 
tull reſtitution": as forf example, the reſtaror..,. nas 
maketh one his exccutor or giveth hima hun-1i4r 392.0 Pau 12» 
dred pounde,it heneuerplaicat the Cardes or C2: 1-Zatlia L. ded: th 
Dice: This condition we lee is negatiue,it c0-" har nas 
t:{terh in not dooing, and itis ſuch a condGitio:: 
withall.as can not be fullie performed, ſo long 
as hee liueth on whom it is impoſed , becaule 
atanietime during his life, hee maic infringe + Sm? << Prxris.de 
the ſame, by playing atthe Cardcs or Dice\,tor oſs. <11-"195g IN 
: #4 2 
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" The fourth part. = 

albeit he did abſtaine this daie, yet might hee 

A plaie the next date, orif notthe next daie, yet 

E _  ſomeonedaic orother ſolongeas hee had a- 

| \)Simo de Proticabiy njedaicsto live*, and ſo in the meane time, 

47 Mudanx  Thatis to faie, all his life longe hce ſhoulde 

F | not reape anie commoditie by the teſtament, 
if the full performaunce of the condition were | 
firſt exated. Wherefore leaſte the teſtators Ul. 

will ſhould be vneffectuall , and leaſte-che exe- 

Cutor or legatarie ſhould reape no benefit ther- 

by, ifthe full performaunce of the condition 

ſhould bee expected, ere the bequeſt coulde 

bee obtained : one <HMntins Sceuoladid deuiſe 

this remedie, that hee who 1s made execu- 

tor, or to whom anie legacie 1s bequeathed , 

vpona condition negatiue, which coulde not 

bee fullie performed duringe his life, ſhoulde 

enterinto bonde to performe the condition, 

(thatis to ſaie,nener ro doo that which is pro- 

hibited,orelſe to make a full reſtitution ) and 

_ | bythatmcanesobtaine the executorſhippe,or 

v)d.L.Mutianz.com Jepacie ©, which bonde or caution«is of Muti- 

glo{l.ibid.Simo de Pre- | : : 228 

mibiſupr.zaſinL, # teauthor thereof, called Mntiana cautio”, 
deditibi.de cond.caul. andafter aſorte hath the effecte of the full ac- 
SGT Maria. <Ompliſhment ofthe condition”. Yeain ſome 
nz. caſes T the legacie which is giuen vnder a 'con- 
y)?ar.&Caſtrind.L. dition negatiue conſiſting in not dooing, matic 
Dip tated Lit be obtained withoutanie ſuch bond .albcir:the 
berzas.$.1.de maru- fame condition maie be infringed duringe the 
ug.ka.f. life of the legararie,namely,in a legacie of liber- 
| tie or free-domefrom bondage*, & in alegacic 
a)Tiraquel.de priui- 44 p45 cauſas*:; The reaſon of the difference is, 
leg-piz caulz.c.43, becauſcin theſe fauorable legacies the teſtator 
2s Is 


139 

is preſumed to haue meante onelie of the firfte 
ate when the legataric had oportunitie of do- 
inge the thinge prohibited*: So that if at that 
ſeaſon or firſte oportunitie, the legatarie doo 


gd : a 4 - 5 a F 
1 - 6 BD AS Eb 20 CALL Is. LEE DCE ara” oe on Toe 3h . A iy — mw 
Rees , I Eo ANY ET A SS EE ER ACER Se 53 els Coo made oa A IRE ee AAS heh ae ok ae PEO" Ie" 
1 P bs 7 MESS bogs” be »&&- ea ES LY bd 0 N V 4 4 
4 Fl En ad K E142 6 ><; 1 : k F , 2 >a ” wv £ o « FE » 
FT Ie $f POS 4s > _ x f 5 ors * . 2 7 - : Be ow. p— y bY - BE Ede ” 3-3. 7 $6 = SENG 
. , : < $ 
» as bh "Wh. « 
' ; ; 
h 
pf | 
« 


DG ſupra. 
c)Gloſlain L.Titio.$, 


rie to the diſpoſition of the reſtator, itis thcie AE IIGR 
hurtefull though afterthat firſt oportunitie paſt* * _,, 
the legatarie goe againſt the condition*, vnlefle —o9 
the meaningofthe teſtator doo appeare to bee >. Af 
contrarie,viz.that the condition ſhould be ex- | _ 
tended to euery at during thelife of the lega- | 
_ tante?, |  d)Lylr.de manumiſ$, 
13 Butt ifthe negatiue condition bee ſuche as ay nmni.ge 
maie be performed —_— his life on whom: it is im- © 
| poſed, this aforefaide bonde or caution hath 
no place*, and conſ{equentlie the executorſhip c)L.cumrale.$:.ff.de 
or legacie diſpoſed ynder ſuch condition, fo co —— M 
longas the ſame defendeth not fullie perfor. 
med,can not be obtained*;For example,thete- j\, - 10 <8 2loll 
ſtator maketh thee his executor,or giuerh thee ind.L.Mwianz, 
a C.poundit thou neuerplaie at dice or cardes 
with A.B.or ifthou do notatany time giue a- 
way thy lands to A.B.thits codition howſoeuer 
it be negatiue,& alſo cofiſteth in not giuing, or 
not doing: Yet it may be fullie & perfectly co- 
plete and performed in thy lifetime:For A.B. 
with who thouart forbidden toplay,orto who 
thou art forbidde to giue thy lands,may dic be- 
fore thee,& then thou canſt not play with him 
nor giue him thy lands when he is dead,and fo 
1tis cuident,that this condition may be fullic 
performed,8 accompliſhed in thy life time,for 
14 a7 negative condition is then ſaid to bee fullie 
7 accom-.. 


not infringe the condition- by dooing contra- findus.fde cond.& * _ | 
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bx *'T he fourth part. —_— 
accompliſhed, whenitis brought td an impoſ: 


g)6Glſi&DD.indl. fjbjlitie®, and therefore in this caſe thou canſ 
{| Mutianz de cond, 


& Heinon, notbe admitted executor nor obtaine the lepa- | 
cie,vntill the condition bee brought into that 
b)DD.ind.L.Mutiane, ſtate, that itcan notbe infringed*. Greatf ods 15 17 


096/15 NG ay >- therefore there is,betwixte thoſe negatiue con. 
vlryol.lib.s.incerp.z, ditions which cannot be performed inthe lite 
dub.1,n.23. time of that perſo,0n whom they are impoſed, 

-. E&tholenegatiue coditions which maie be per- 
formed during his lite: For there the executor 
or legataric maic obtaine the exccutorſhip or 
legacie by putting in bondes, but here he can 

| not,vnlefle itbef ſuch a'caſeas the cuent there- 16 
*> ofdoothbringgrecfeand forrow,to the partie 
”y on whom the condition is impoſed,for in ſuch 
Caſes where the condition can not be infringed 
or become deficient, withour ſorrowe or heaui- 
nes,itis lawfull for the executor or legatarie to 
enter into bondes for making reſtitution, (it 
the condition be not performed) and foto be 

DdLcumrale.l.px Admitted to the executorſhip, and to obtaine 

rer.$.ſocrus.ff,.de the legacie in the meanetime': as for example, 

iN 61s the teſtator maketh his wife executrix or giueth 
| hera hundred poiid if ſhe departnot from her 
children: This condition maiebe extant in the ' 
life time of the mother, for it maie happen the 
children to die,8& the mother to ouerliue, and} | 
then the condition muſt needes be extant, for 
after their death ſhe cannot infring the condi- 
tion by departing from them thatare not- ne- 
uertheleſle, becauſe the death of the childeis a 
harde and heauie thing to the mother, therfore 
the lawe 1s not ſo hard, butthat inthis caſe oe 
| condl- 
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of the formes of teftamentes. 140 
condition depending,the mother 1s to bee ad- 
mitted to the executorſhip, and maie recouer 
thelegacie vpon bondes, to accompliſhe the 
condition,orelſe to-make reſtitution *. 

When the condition dooth conſiſt in »ot 
2iving,then as before, weare to enquire whe- 
ther the condition be ſuch as the ſame can not 
be accompliſhedduringhis life,on whom it is 
impoſed: for it it bee ſuche a condition \ that 
which is diſpoſed vnder ſuch a condition maite 
be obtained by entring bonde as before': for 14... Mutianzfde 
example,the teſtator dooth make thee his exe- condic &demon. 
cutor, or dooth bequeath vnto thee a hundred 
poundeifthou doo not gifteawaie thy lands”, m)L.4.. idem Tutiary. 
this condition can not bee fullic performed, ff.de condic.inſiir, 
but by thy death, becauſeſo longe as thou lt- 

ueſt thou maieſt giue awaie thy landes, and fo : 
infringe the condition ®, wherefore lcaſt the te- n)DD.in d.$.idem.. 
ſtators will ſhoulde be deluded,orthy ſelfe de- Iubann, 
frauded,thou maieſt be admitted to the execu- 
torſhip or obteine the legacic in the mean time 
{o that thou becom bounden as before, toper- 
torme the condition orels to make full reſti- 
tution.” DE ME IP» 

When f the condition dooth conſiſt in wot a. Pretiedeimep.. 
chauncine, then this bond or condition can not v*vollib.s.lnterp.z.” 
be admitted,neither can the thing diſpoſed vn- —_— 

der ſuch condition be obtained before the*t 

condition be performed ?: And therefore(for 

example) if the teſtaror make thee his executor ?)*1-Murianz.& bi 

or giue thee a hundred pounde if thy ſhip doo m_- 

notreturne from Spaine,in this caſe the euent 

of the condition is tobe expected. And if itſo 
come. 


k)d.L.cum tale.% gloſf, 
in d.L,Mutianzx. 
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Io The fourth part. 
eome to paſſe thatthy ſhip dooth returne,then 
1s the condition deficient, andfſo thou canſt 
not beadmutted to the executorſhippe,nor ob- 
© - Net taine the legacie by vertue of the ſaide diſpoſi- 
On Pall Cott, tion *;Butitthe Shippe can notreturne(which 
 nicsfnaurem,.C.de FDINge Maic bappen 6p 8609p ſome 
*  cadyol. otheraccident) and o all hope or poſlibilitie 
F taken awaie,then the condition is ſaid to be ac- 
dem PauldeCaftr. COMpliſhed or extant,and fo thou art to be ad- 
| ind.L.Mutianz.d.$. mitted tothe executorſhip, . or. maieſt recouer 
Haw the legacie,as ifthe diſpoſiti6 had been ſimple. 
= | Nowet that wee haue ſeene in what caſes 19 
the' aforeſaide bonde, hath place, and in 
- whatcaſe it hath no place,it ſhall not be amiſle 
in wordeto ſhewe the manner and forme of 
3 - the bonde and to whom it muſt be made, and 
WM whether ſtireties be required. The forme ther- 
"—- | of is this (-0t to doo that thing which is contained 
© -2)L.ciimfilius$.qui #12 the condition,or elſe toreftore the thinges pes 
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© 'Mutianam.ff.deleg.z. : L hads {i 
B. OBald. in Auth. cntre-* ether with all the meane fruites and profites ther 
” litum.C.deIndid. vi- 9f *,) the bonde is'to. bee made by the execu- 
- - duitat,n.zo. tor,vnto the ſubſtitute*,or him that is appoin- 
I 610 ted executor in place of him that is bounde if 
 v)Bald.ind. Auth, cas f 
EF 14.-R-144:4 . thecondition benot obſerucd *,and ifthere be 
- Xx)IdemBaldibid. | og gophabe s 
* no ſuch ſubſtitute, then to the executor*; and 
| y)Srat.Ed.3.an.18.c.19 if there beno executor, then to the ordinarie, 
| © perorcepreſtanda ot Hecauſe he doothas'it were ſucceede where a- 
”  rianaadminiſtrarori- *BIe dieth inteſtate": likewiſe the legatarie mull 
I 0d 047g -dmini- enter bonde to him that is ſubſtitured vnto 
2Baldind Auth.cuy RiMifthere be no ſubſtiture,then to the colle- 
xelitum.C.deIn- gataric,if there benone ſuch, then to the exe- 
——_—_ cutor,if there be no executor,then to the-ordi- 
natie *, there neede no ſuretic neither foranic 


thing 
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ofthe formes of teflamentes, 141 
thing immouecable,nor fora thing mooueable, 
vnlcſſe the party be nor fitor ſufficient”. 


Whether it be ſufficient, that the conditi- 
on was once accompliſhed,thoughthe 
 ſamedoonotcontinue. 


1 Manie caſes wherein it is ſufficient that the condi- 
tion was once accompliſhed, though 'it doo not ſo 
continue:and contrariwiſe manie caſes wherein it 

* 75 not ſufficient that the conditio was once accom- 
or are wnleſſe it doo continue. 7 

2 Theorder to be obſerued in this dinerſitie of caſes. 

3 If the condition be caſuall thenit is Vol that 
the condition was once accompliſhed. 

4 Diners examples of thts concluſion. 

5 If the condition be arbitrarie,then it is not ſuffict- 
ent that the condition was once accompliſhed. 

6 Diners examples of this concluſion. 

7 If the condition be mixt, then it is ſufficient that 
the ſame was once accompliſhed. 

$ Example of this concluſion. 

9 What if the condition endure not by the faulte of 
thepartie by whom it is to be accompliſhed. 

10 What if thepartie be alrcadie mariedggo whom a- 
nie thinge is bequeathed conditionallie, ( It hee 

| ſhall marrie.) | 

11 What if the executoy or leeatarie were once wil- 
ling and afitrwardes wnwilline ; whether ſhall 

the condition bc reputed for accompliſhed: 

12 Inthislaft 9.ceither hath diners authors. 

13 The opinion of the author of this booke. 


LV 14 An 


a)d.Auth, cuireli- 


cum. 


| T he fourth part. 
14 CAnanſwr toan obiettion. 
15 Diners limitations of the former cocluſion,where- 

unto the author of this booke did ſubſcribe, 


0.X. 
L 


| Anief caſes there be wherein it is 

(AF ſufficient tor the performaunce of 

Al the condition, that the ſame was 
S541 occaccopliſhed,albeitthe ſame do 

JaſinLGquichz. OY . Notſtillendureinthe lame eſtate”: 

redem.C.de inſtit.s& Other caſes. there be, wherein it is not ens 

ſubyhirradiracſtregu- once to haue performed the condition, vnleſle 

| a nn paucis amplia- b 

- tionibus&limiratio. ' Ere bea continuance of the performance*®. 
nibus.illuſtrata. ; But becauſeit woulde growe to an infinite 


| - = 1" ar op op matter to recite cuerie particular caſe* , it is 
| pil.ſub,ybi reguli rra- Mecte to ſet downe ſome generall concluſti- 
didicfex fallentis = ons or diſtinions,whereunto and whereby al 


EXOrnatam. | . - 
c)Quainre nimium Thoſe particular caſes maie be reduced and de- 


_ _ deſudaſle viderur cided. © 


Jaſon.vt refert Ber, . | ; : 
Diaz.Tra&reg.8&fal. Firſt f of all therefore weareto enquire the 2 


verb.conditioreg110. Nature of the condition,whether it be caſuall,ar- 
d)De quibus ſupr.cad. þ;zy.1xje.Or mixt *. 

Part. $.5.8& Bar.in : A, 3 | . # Y - A, 
de loſtir.& ſub.C. Min. If the condition be meere caſuall, that is to 3 
fing.& Vigl.in $.pen. ſate,ſuch acondition whereof the cuente is to 


Inſtic.dehzred.inſtit, . is 2s 4H 
e)Supr.cad part. $.5.n, VS VACETtaine *,then itis ſufficient that the ſame 


14.Spicgel.Lexic.yerb, WAS ONCCaccomplithed,though it do not con- 
DO Eethe n  tinueſtillin the ſame ſiare*: as?forexample,the 4 
C.de lnſtir.& ſub. | teſtator maketh+thee his executor or giueth 
B)d.L.f quis hezedem. thee a hundred pounde,if A.B. ſhall bee proc- 
Tr xempaneſt.Si corof the vniuerſitic of Oxfordes: nowe if at 
Pretor &c.cuinoſtri anie time after the makinge of this will A.B. be 


4M. _ non cſt | proctor,whether after the teſtators death or be- 
4 Wn | EE. fore 


dow, thoumaieſt be admitted to the executor- 


Ld CS , LOST Wa. 
*% 0 EPTOT ens CTY I WS 
ESI APE, a PE” I 
IG, 7 = 


of the formesofteflaments. = 142 
fore whether hee continue ſtill Protor or 
not,it 1dnot materiall*; yea though hee were 
depoſed from his office,it skilleth not, itis ſut- 
fictentthat once he was Proctor,the condition 
beeing caſuall,and ſo thou art to bee admitted 
to the executorſhip,and maieſt obtainethe le- 
gacie,as though A.B. were Proctor ſtill*. So it i)Sichard & alin d. | 
is if the teſtator make thee his executor,or giue Ef 91s bzredem. 
theea hundred pound if A.B.ſhall bee Doctor 

of the ciuill lawe,though afterwardes he be de- 

graded*, Likewiſe if the teſtator dooth make k)Zaſ.in L. in ſubſtiru- 
- thee his executor or giue thee a hundred poſi {905d vugub, 
ifhis daughter ſhall bee widdowe: In this caſe 


if his daughter happen at anie time to be wid- Sk. 


ſhip or obtaine the legacy. albeit ſhee doe after- * 
ward take a new husband'. 1)Bald.ioL..fin.dein- 


2 nt ; . dift.v1d,C.Graf].The- 
5 Iffthecodition be arbitrary,that is to ſay,ſuch foes 


2 condition as thelaweeſteemeth tobe in our q.53.referens ibi hane 


power”; then it is not ſufficientthatitbe once 2P-<lieveram. cuicon- 
5 cinnit Mantic. de cons 


6 accompliſhed,vnleſſe it doo continue”: As f ;c&.yir.vol.tib.rzcticag. 
forexample,the teſtator maketh thee his execu- m)Sichard.in Rub.de 


tor,orgiueth thee a hundred pounde if thou rn "hs mg 


paie to A.B.:tenne pound, thou paieſt ten poiid fii.de hzred.inſtitu- 
to A.B.and when thou haſt ſo doone, thou ta- ©24- 


' : : . : = ».. n)Bar.inL.2.de cond; 
keſt it from him againe, this paitmentis no pat- « pooping” Schard.in 
ment, becauſe thou diddeſt not ſuffer the mo- Lfiquis hzredem.de 
nie to continue with him.and therefore in this grgs woinaenr es ny; 
caſethouart worthilierepelled from being ex- exrelatione Grafli 
ecutor,or obtaininge the legacic*. So itis if Theſaur.com.op. $.le- 

ne : . arum.q.{57.n.4-. 
_ thecondition doo includea continuaunce of 5.6 folururus.if de 
' time:as for example, the teſtator maketh thee ſoluc.cr Angel.ibid.Siv 


his executor orgiueth theea hundred pounde, £25 4 hqus 
W. - ;pheredew.n.s, 


hyd.L.f quis hxredem, 
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| The fourth part.” 
| tfcthoupermitA.B.to haue awaie through thy 
- ground:inthis caſe itis not ſufficient, thatthou 
 _permithim to hauea waie or to paſſe through 
thy groiid foradayortwo,but thou-muſt ſuffer 
him ſo longe time as the teſtator hath aſſigned, 
--hard.in Otherwiſe the condition is.not ſaid to be com- 
p)Dec.cr Sichard.in : ; . 
d.E.fiquishzredem. plete*. But what if the teſtator make thee his 
d Iaſtir.crlub.C. executor or giue theea hundred pound,ifthou 
giue ten pound to A.B. thou of pitic & copal- 
110 ziueſt him tenne pound,being ignorant of 
this conditis; whether is it ſufficient that thou 
didſt oncegiue him ten pound?In this caſe the 
condition is not reputed for accompliſhed,;and 
- . thereforeift thou wilt bee executor or obtaine 
-..- a0 vr aux  thelegacice , thoumuſt onceagaine giue him 
| DD.ind, LE qbis bz. 1ENNE pound ,as clſe where Thaue declared: 
| ecdem.erGrafl.The- for where the condition is arbitrary , itmuſt be 
| = 146d buf obſerued precilclie*, vnleſſeitbe m ſuch a caſe 
x)Supracad.part.$.7. AS ifcannot be iterated*: For example, thou 
|F $4-Lfiquishzrede.. artmade executor or haſta hundred pound be- 
| EpSicharabid.ng-. queathed vnro thee,ifthoumanumitthy b6d- 
 - man,or if thou remit to. A.B.ten pound which 
he oweth thee: in which caſe if thou ſhalte 
_ grauntlibertie to-thy ſeruaunt, or releaſe the 
 ſaidedebteoftenne pound, before thou know 
of the conditionall diſpoſition,this ate ſhal be 
| .. .,_ accoptedforan accompliſhment of the condi- 
{wry A FH tion, becauſe now thou canſtnotdo itagaine. 
fir.& ſub.C, WhenT the condition is a mzixte condition, 7 
then it is {ufficientthat the ſame was once ac- 
v)d. 1 £quis kzredem. compliſhed, though it doo not ſo-continue”: 
| torT example, the teſtator maketh his daughter 8 
ExCcutrix , Or giueth her an hundred pound if 


«7 ; ſhe 


k 


of the forme! of teſtawwentes. 143 
ſhe marie; ſhe marieth , afterwardes her hut- 
band dieth,orthey are diuorced by occaſion 
of his faulte: In this caſe ſhe is tobee admitted 
to the executorthip, or maic obtaine the lega- 
cie,as if the mariage had notbeene difſolued , | 
9 by death or diuorce* . But if f the faulte were *)DD-nd.L.fquis 
| Eg Te ixredem. 
the occaſion of the diuorce, it is more doubt-. 
full whether the condition ſhall be accompted 
for complete to her benefit':In which caſe ne- $\07.in 2.14 avis 
uerthclefſe,their opinion ſeemerh the truer & __ quorum Bald. 
A al. OICS. OD} 
ſounder,who holde that the lawedooth exact ;,,... fine, vecondins 
no more at her hands by reaſon of this formcr aon fir complera:{ed 
condition, but that ſhe marie,not that ſhe ſhold * bp moot ing Mn 
. . nitere OmMnes contra. 
commit no faulte whereby the mariage mult cjura defendunt. 
be diſlolued* : and thereforchauinge perfor. z)Hoctucuseſle refere 
d th diti by marizee . the di ce laſon,verius elle rctere 
ne e CONaLUON BY MATLagE , yore Dec.in d.L. fi quis hx- 
dooth not repcl her, the rather becaulc ſhe did redem.quia viz. Lexil- 
not offend of purpoſe,to infringe the conditi- */2quarurindiiin-te, 
: ; —” x : a)Dec.ind.L.fiquis 
on*. In deede if ſhee did marrie onclic to ob- hzredem.cuivs opinio 
taine the executorſhip or legacie,not with pur- Rc arenas _ 
. . . | uan u 
poſe to continue duetifull wife, & afterwards \,; pro mrimine folum 
committe adulterie , wherby ſhe is ſeparated ; ipſummarrimonij ali- 
the condition isnot ſatisfied by that mariage, © {<Þiteitcquecon- 
: ©” traci,vinculum non. 
and Fr agr ins ſhe can neither be executrix difſokuatur; ſed lepa- 
nor obtaine the legacie *. Buthow maic itbec wenn 14 a6 
knowen, whether ſhe did marie with purpoſe y;hec.Sichard.& al 
onelie to obtaine;the benctit of the diſpoſiti- ind.L& quis hacedems - 
on , orwith purpoſe to continue a duetifull | 
witc?the ſhortneſle of time betwixt the .mari- 
agcand the committing ofthe fault dooth de- 
clare,forifſhe marie on the one daie,and com- 
mitthe crime on the next, this ;sa teſtimonie 
that ſhe;had nota meaning to cndure the yoke . 
3 + 


09" XI 
os 


13 00K) © | - |. "hefowrrbpor. 
- c)Sichard.vbiſopr, of mariage*: furthermore 1f the mariage were 
+ 0251" he not lawtull from the beginning,cither by rea- 
ao; ſon of the minoritie of the perſon,or by reaſs ot 
conſanguinitie or affinitie,the condition is not 
: _ ©. reputedaccompliſhed®. | | 
| 1 15 yn ror] What T if the partie whom the teſtator ma- 1g 
tio.de cond, & demon, Keth'executor,or doth bequeath any legacy vn- 
f.Mantic.de conie. tg conditionallie(1f ſhee ſhall marie ) be alrea- 
Meyolbartt5 422. Jiemaried atthe time ofthe will making,whe- 
_ ther by this mariageisthe condition ſaid to be 
complete?Ifthereſtator were ignoraunt of the - 
mariage, the condition is ſaid to be accompli- 
e)L. 6 iraſcriptum.s.G ſhed, otherwiſe not;* as hereafter is more fullic 
patcr de leg.2.Man- declared. | OR 7 | 
of 0+ ory pg Whatf ſhall we faie to this queſtion, the te- 11 
ſtator maketh A.B. his executor, or giueth him 
a hundred poiid if he marie his daughter. A.B. 
_ offereth to marie her,ſhe refuſeth;: afterwardes 
ſheebeeing willing conſenteth, and then hee 
_ refuſeth : whether in this caſe ought A.B. to 
' beadmirtted executor and maie recouer thee. 
g4Cie, as if he had marjed her,yea or no ? In 
deedeit ſhe had neuer beene willingeior con- 
- ._ - fentingto be maried, it were acleere caſe, that 
th ſeeing itſtoode not by him, wherfore the con- 
| _ dition was notaccompliſhed,but by her, then 
the condition ſhoulde haue beene reputed in 
lhweto hauc beeqe accompliſhed * , as hath 
beene hererofore declated®:Butthe cafe being 
| altered;and ſheewhich was vnwillinge before, 
þ)vt per DD.in L.t. de being nowarlength become willing and con- 
Inſtr. lub.C.&per ſenting,the queſtion is more donbrtull®:wher- 


ic.d | . It. -» * FP »*7 A: To bo ads: perl 477 = | 
7 vonpebpei je * in verie f manit doo holde the affirmative ,”e> 12 
| x . ſteeminge 


_ 


f)c.cum non ftar.c. 
1mpurtari.de reg.tur.E. 
g)Supr,cad part,S.S. 


R 4 I ET. 3 oo £9 - 
* +00 A tt ES - , 4 a: 
*c on 7 


of the formes of teſtamentes. 144 
ſeeming that the codition being once accopli- 
ſhed by her rctuſall it is ſufficient, though it do 
notſo endure.and that in this caſe,we are tore-. | : 
ſpe the beginninge and not the ſucceſſe'. O- rms ws 
thers doo holdethe negariue, ſuppolinge that fur. ſub.g Molin.in 
the condition oughtnot to be accompted for Au peg 
accompliſhed, vnleſſe hee that is to reape the 
benefit by the performaunce thereof, doo con- 
tinue and perleuer inreadinefle and willing- 
_ neſle to performe the ſame, and that the Jaſte 
delaie is euer hurtfull*. k)Petr,Cyn.Fulgoſ. & 
Eitheropinion hath manie authors of great 99126 Ete 
authoritic,andalbeit it maie ſeeme , that this 
condition being amixte condition, not conſt- 
ſting in his owne power alone on who tis im- 
poſed, but in hers alſo,that therefore beeinge 
once accompliſhed it is ſufhicient,though it do 
notſo continue: as inthe former examples of _ 
being Proctor, Doctor,wife,or widow, where 
the conditions bee reputed for fullie perfor- 
med, howlſoeuerafterwardes the Proctor bee 
depoſed,the Doctor degraded,the wife diuor 
ced,or the widdowe maried. | 
73 Yetrnotwithſtandingfor.mine Towne part, 
I doo rathercleaue to them which doo holde l)non tame indiftinae. 
the negatiue opinion', and ſo that howſocuer 'intrabec ip;o$.2n 
in this caſe, A.B. wereatthe firſt willinge and ** 
ready to haue accompliſhed the condition,and 
thatitdid notthen ſtand by him whereforethe 
ſame was notperformed, yet afterwardes ſhee 
conſenting and hediſſenting, itis in effecte,as 
it he had beene vnwillinge at the beginninge, 
_ andconſequentlie,thathe is notto bee admit- 
, V 4 ted 


m)Taſ.Dec.Sichard.& The fourth part. 


none ted executor,norto recouer his hundred poiid 

| n)[dquodclartmihi by vertue of this diſpoſition. 
re Icengr Fx To f the former obieion, that is ſufficient 14 
yerbis teſtatoris dicen- 


| tis duxcritfiliam TNata mixte condition be once accompliſhed, 
mcam,)nec obxcias though it doo not ſo endure: as appeareth by 


ans + 0260p 8 Wk thoſe late recited examples . It maie bee 


huc vrgeas conditio-' anſwered ,. that there the condition was once 
nemranc pumunP'® actuallie complete,which was all that the teſta- 
1mplera haveri, quido CE S. | 

pereumnon ſteric. Re- tor ſeemed to require "in thoſe caſes : but here 
Rogeco tied plus ha- rhe condition was neuer in acte,and ſo the per- 
| zqdhatis,quippequi 1OTMaunce thereof came ſhorte of theteſtators 
non credain ſartsfatti defire”. Wherefore as I ſaid before, I doo ra- 


eflc roluntati reſtantis ther ſubſcribe to their opinion, who doo holde 
vnica nupriarum obla- 


rione, muliere poſtca thatin this caſe the condition is no more repu- 
conſentiente,itave * ted for complete in lawe., then itis in fat : and 


06 909716 5-16 confequentlie: thathee can reape no benefite 


poſlir. thereby;by whom jt ought to haue beene per- 
o)Fateor tam< contra- formted®. | | 


riam opinionem dic = 9 
| communemaeſte Si- - "And-this opinion I ſuppoſe tobee more a- 


chardoin d.L.r. de In-.preeableto the meaninge of the teſtator,and 


. . Te | 4 - = * 
DEED. - therefore tobe preferred®?, certaine caſes ex- 
- tc,candem opinionem Cepted.T One caſc is where the executor or le- 


CIoncen eatarie vpon the retuſall of hir offer, dooth ma- 
efſc non prorſus nego, © 


ſed inſpeRa teſtaroris TIC an other woman,for then it is too late to re- 
yoluncate,nonita. pent, ſeeing from thattimche hath iuſte cauſe 


p)Mens autem teſta- -. . | Frags 
eoris quamdiligenti, £0 TCfuſc her offer after hee hath maricdan 0- 


Gmeinueftiganda,& ther woman 4. An other caſe is,when the te- 


_—_— regina ©- ſhator remitteth a debt which is due vnto him: 
lendaeſt,vt air Sichar. 


in Rub:deteſta.C, AS for example, the teſtator remitteth to A.B. 
9)Socin. inL.inrefts. a hundred pound which he owerh him if hee 


omen; roar iy A ot - marie his daughter: A.B.is willing and offereth 


ie&.vlr.vol.lib,11.ir, tO marie her; ſhe refuſeth, afterwardes ſhee is 


[ris bo willing : this newe willingnes.dooth not hin- 
= | der 


_ 


s 
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- derthelegararie, being before delivered, and ES”. 
theaQion extinguiſhed by her retufall*. An o- *)Mantic.vbi fupry, | 

ther caſe is like vnto this, when after the retu- 

fall made by the woman, and before her repen- 

taunce,hee whoſe offer was before refuted is 

admitted to the executorſhip, and dooth ob- 

taine his legacic,and is poſſeſſed thereof, for 

_ notwithſtandinge her repentaunce and newe 

willingneſſe, he maie retaine that whereof hee | 

was poſſeſſed An other cafe ſeemeth to bee ,)Manticwbiupra, 

this,namclie, when ſome ſpeciall thinge 1s be- poſt Socin.ind.Lin 

queathed:as for example,the teſtator doth be- yams" 11 _ 

queath ynto thee his white horſe,or a hundred 

.poundelyinge in his cheſte,if thou marie his 

daughter,for ſtraight waie by her refuſall thou .. . hi 

haſt gotten a certatneright in the thing beque- —_ rl, hue | 
: : quz [uperits 

thed*. If there be anic other caſes wherein the difta ſunc.cad.parr.s. 

afhrmariue hath place, they are more ſtraung, — ay 

nor caſilie like to happen,and therefore not ſo Sal. Alex.in L.:.de 


neceſlarie to be knowen, Inftic.& ſub.C 


Of diners conditions vyhich maie ſeeme 
doubrfull, whether they be lawful or vnlawful, 
and firſt of thoſe conditions, wherby the 
libertie of makinge teſtamenres is 
hindred,how far the fameare 
__ *lawfullorvnlawful. 


1 Certaine conditions whereof it maic be doubted of 
fome,whether they be lawfull or unlawful, 
a Captions conditions deſtroy the teſiament. 
— Y 3 Copti- 


The fourth part. 

J go conditions wherefore they bee fo tear. 
med. 

4 Teſtamentes are to be made with all freedome,net 

 onelie without feare of loſſe, but alſo without hope | 

gaine. | 

5 T his propoſition that captions diſpoſitions are void, 
diuerſ(lie extended. | 

6 Theſame propoſition diucrſlie limited. 

7 Another kinde of condition againſt the libertie of 
making a teſlament. = 

8 The 4+ Bt improperly tearmed captions which 
is referred to the will of an other. 

9 Theteſlators will may not depend of an other mans 
will, and what is the reaſon thereof. 

10 What if he to whoſe will the teſtator did referre 
his owne will, ſhould make a will in the name of the 
teſtator. 

11 As another mans ſoule is not my ſoule,ſo his will 
and teſtament is not my will and teſtament. 

12 It is lawull for the teſtator to referre his will to 
the will of an other being ioynedwith a fatt. 

13 Sots it whenthe teſtator dooth referre his will to 
the limited will of an other. 

14 When js the tcſtator ſaid to referre his owne will 
to an others abſolute will, and when to his limited 
will. jo 

15 The declaration of the teſlators will maie be refer- 
red toan other. +4 

16 What if rela'ton be made to the will of the execu- 
for or rgaiarie. Ex 

17 In fanonr of libertie the diſpoſition maie be refer- 

 vedtoanotherswill, 

18 Somate the diſpoſition which is made ad pias 

=P BE og caulas. 
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cauſas. | 

19 He that doath commit all his goodes to the diſpo- 
ſition of an other doth not dje inteſtate. 


dx}, 


2x81 Oras much Þ as there bee diuers 
"PL |conditions which be neither ſ1n- 
$1 plic lawfull,nor ſimplie vnlawtull, 
Z21butindiuers reſpectes lawtull and 
vnlawfull,efpccallie thoſe condt- 
tions whereby the libertie of makinge a teſta- oY al. 

, : K7 qua conditione 
mcnt *, orthelibertic of mariage*, or the liber- garimſubijcirur hoc 
tic of alienating the thing diſpoſed*, 'maic lecine ip'oS. _ : 
to be hindred or reſtrained: I thought it con- De A arpar ns 72g 
uenientin this place to ſhewe howe farre, and part.g.1z. 
in what caſes theſe conditions be lawtful or vn- 
lawfull,and what efte<tthey haue. + 

And firſtofallf concerning thoſe conditt- 

ons which do impugneand hinder that liber- 

tic, which ought to bee had in makinge of te- 

ſtamentes, and whereby the diſpoſition of the 

teſtator is ſaid to be captious, or to depende of 
the will of ſome other perſon : ſuch conditi- jg; 6,,toin.de 
ons are vnlawfull, and doo defſtroie the force hzred.infticuend.L. 
of the diſpoſition; and therefore if the teſta- capratoriz. deleg.r. 

| ; £5 . LL captatorias.de 

tor make thee his executor ypon. condition, if mil.ceRs6.C Couar.in 
thou ſÞalt make him'thy exccutor,orgiue thee <cumtibidereſts.cxr, 
a hundred pofid by his teſtamCt c6ditionally, © <pimvoluntas 

, : ; | , proprie dicitur capta- 
x thou ſhalt giue him a hundred pound in thy toriagquz tirſubipe 
reſtament:this kinde of diſpoſition is ſaide to {£</P95# volunraris, 
be captious*, becauſe hereby the teſtator gocth lenliten cikend.in 
about to catche or intrappe thee to make him TIER 

< s 


thy reltu.y, 


= 8 T2: The fourth part. 


thy executor,-or to giue him ahundred pofid, 


+ +0145" 4 gl in caſe thou die firſt*, and to hinder that libex- 


Emendac.c.1 5. tie which thou ſhouldeſt enioic in makinge of 


8) Vide © & thy teſtament. For when thou haſt made him 


h)c.Gemmz.de ſpon. thy executor and dieſt,then hath he that which 

extra, he looked for,he is now thy exccutor,and thou 

1)Sichard in L.capra- * | ; 
on the contrarie, arte fruſtrated of that which 


 rorias.C.de mil rc ito. ; ' 
n.5, thou perhappes diddeſt looke for,for beeinge 


| £)Llla.E captatori- 42d thou canſt not be his executor *:and ther- 


as.de hxrcsd. inftirucn. 


L.capratorias.deleg, fore T as in mariages the fame ought to be free, 4 


x.t, not onclie from feare of ſuffering loſle,but alſo 


Þ)L.captatorias.de mil ;-. _ a» | 
«fs. C. from teare of not obtaining gaine*® : ſo in te- 


m)Vaſq.de ſucceſccrea. ſtamentes , the ſame oughtto be made withall 

bb.2.$.17.n.28, freedome,not onelie without feare.of puniſh- 

n)Vaſqubidem. | | ; : 

* o)Namquod dicitur Ment of lofle,but alſo without hope of gaine 
Captatoriam diſpoſitio- Or reward-:. | | 


d . 5 | . . 
nem valere quoa”P12 And inthis conſideration, f theſe captious 5 


cauſam, (vt in c.ciutibi _ ; 
& teſta.extr.)Id verum Willes, whereby manic vnder pretence of ma- 


eſt in captaroria d1jpo- king others their executors, or gratifiing them +« 


firione improprie lic g's 
didta,que viz.pendet With legacies doo ſubrillie procure them- 


ex alieno arbitrio, put ſe]yes to be made executors,or otherwiſe to be 


car ve "4 YT benetited by the diſpoſitions of others, are ſo 


Lubijcitur,non aucem Odjous,thatthey are vtterlie yoide*,albeit they 


quado difpotitiohtlub he militaric teſtamentes*, orjof the father a- 
pe remunerationis. 


Sarmicrus.lib. 2.ſclc&. MONgelſt his children”, or of a ſtraunger”, or 


op.c.4.n8.c.6.nzz. teſtamentes ad pias cauſas”, or teſtaments made 


y ha . 7 a d r on od 'y . 
_ F. in dE.caprato- - Lime of warres or teſtamentes made in the 


P )Vaſqde fucceſ. crea, time of peſtilence", or teſtaments made in the 
= rrvezal . .perſon of a tirant. ,;or in place whercin is 
r)lbidem..  wanteof witneſſes *, or before the prince ©, or 
- 9 mg | . whether it beteſtament or codicill”, for in all 
- aNlbblens theſe caſes and diyers others {uch captious wits 
x)laidera, -- De Youde®.. |>.' Te TY, 


Not- 


- 
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6 Notwithſtanding ft if the condition bee not 

referred to therime to come, but to the time 

paſte, or. preſent, the condition 1s not vn: 

lawfull nor the diſpoſition voide : andthere- 

fore if the teſtator make thee executor of his 

teſtament, if thou haſt named him executor 

in thy teſtament, or giueth. thee an hundred 

poundcin' his will , if thou haſt given hima 

hundred pounde in thy will , this conditii 

on is not vnlawfull” , tor two perſons maie 1)Sichardin Taper 

make cither other executors, or otherwiſe be. "Tee 

nefit onean other by their teſtaments, ſo it bee 

doon in regard of good will,and affeftion,aand © 

notin hope of gaineorremuneration*. = Z?)AlciatFerergone | 
Beſides this. former kinde 'of diſpoſition os ie es” 

which by reafon of the cunning condition ap- 1-1. | 

pearcth to be made in hope of gainc, and is 

7 therefore properlic tearmed captious : there f 

be other like diſpoſitions which be repugnant 

to thelibertic of making teſtaments, which al- :\Conerinde,cla 

ſoare ſaid tobecaptious : thatis to ſaie, when tjbi. deteſta.exr. 

the teſtators will dooth depend'of the will. of >)Canonifiz.ind.c. 

- an other *:as for example, the teſtator maketh on "een 

thee his cxecutor or giueth thee: a hundred) rorias.de mil.teſts.C, 

poundif A.B.will,orthus. The teſtator makerh <PD-indt- captato» 

that perſon his executor,or giueth him a hun- Graf Theſaur.com.. 

dred pound whomthou wilt appoint*:In both op-S.Inſtitur.q.18, 

8 theſe caſes the diſpoſition is faid to bee capti- oy pony penn 

ous*,thoughinotſo fitlie as commonlie*. Nee tibi. Soarez.lib.rec, 


uerthelefſe thecondition is vnlawful, becauſe *2r<3-verd.capratos 
t1s againſt thelibertie of making teſtamentes, huiuſmodi diſpoſitio, 
9 wherein ftheteſtators will oughtnot to deped qu=revrinfr.d's. 
heweito x > | c)L.illa inſtitutio.f.de: 
on tnewil otanother*:For the ancient lawma- yered.infticuend.. * 


kers 


I 


PE _ 


jo The fourth part. 
kers confidering, that if it ſhould be lawfull for 
teſtators to referre their willesto the willes of 
others, and to depend vpon them , then hee 
on whom the teltator did depend, either not 
dooing aniethingatall ;or dani other- 
| wiſe then the teſtator woulde, by that meanes 

© 2" HPPY 4 RSS the teſtator ſhoulde remaine decemued, &th 
rorias.Clemil.teſto, TO WROME the teſtator did wiſh well, ſhould be 
n.4. A diſappointed. * For the auoyding of which in- 
needs 3; Conueniences they did ordaine, that cuery tc- 
reſta.coniug.lib.r.c.z7. {tament ſhould perſonally depend of the teſta- 


b)Supr.1-part'$-2.83. tors Owne will,and not of' the will of another, 
DL. illainſtiturio. ff. de 


kerinſtir.Pariſcon, Þy Whom theteſtator mightbe deceiued.*Andf 10 


+ 199mm NR thence it is thatateſtamentis defined to bee a 
CE onunquarne-entence of our will,not of another mans will, 
. ratoriz. de leg.r..& © Therefore when thou art made executor, or 


eſtcommunis opinio, ſgme legacic is bequeathed vnto thee (if A.B. 


quam etiam defendit _ _. - : | ; 
- 3 ant ag cam tbi. WIIl) as 1s ſet downe in the former inſtance, al- 


de ——_ though A.B. ſhould wil that thou ſhouldeſt be 
)Bar.in L-quidam.de .,cutor., or haue the legacie : notwithſtan- 
Reb.dub.fn.7.8.Bald. 3 , ; | Rs 

in L.executorem,C.de ding thou couldeſt neither bee executor, nor 


execu.retiud.n.s-Paril. ghteine the legacie*. And euen ſo where the te- 


conl.38.yol.3.n.s. , : 
Grad'S.[nſtizutio.g. ſtator maketh that perſon his executor , or gi- 


18,n.4. _ _ ueth'um an hundred pound, whom thou wilt 
m)Bald.& Angelin. point (as in the ſeconde inſtaunce) though 


captatorias.C.de mul. - 
reſt. Valq, de ſucceſ, thou ſhouldeſt appoint one, yet this appoint- 


creatib-2.$.17.n.8:. ment ſhould not benefit him': For f as thy ſoule 17 


Peckius.TraR,deteſta. . 
coniug.c27.n.z. Parif, 15 NOtthe ſoule of the teſtator,, no moreis thy 


d.conlil.z8, will his will, nor thy teſtament his teſtament”, 


n)d.L.illa inftiturio.ff. ._ .: po, | 
' dehered ioftic Baz NeEtther is it in the power of the teſtator ro 


L.quidamdereb.dub, Teferre the ſubſtance of his will tothe will of an ' 


f.Peckius.Trad. dere- other, *being ſuch a qualitie as cleaueth to 


ſta.coniug.lb,xr.c.27. x - | | : 
nz > 7 hisowneperſon,and cannot beecommittedto 


another 


12 


13 


14 
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o)Sarmientus.lib.1, ſe- 
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another”, cxcept in.certaine caſes. | - 

The firſt is when f the teſtator dothnot re. © 5m 
ferre his. diſpoſition to- theſole onelye will of 
another —_ in.the former example, viz. | 
if A.B. will; but tothe concreate will, or will ,1r ,roumnquan.® 
ioyned with fa?: as forexample, the teſtator de cond.&«demon, 
maketh thee his executor, or giueth thee an 
hundred pounde, if his ſonne ſhall goe to the 
Church, this is a lawfull condition, and there- 
fore the condition being complete,thouart to 


be admitted gens 199” maieſt obteine = = 0s 
acte?: And yetthereſeemeth but a ligtle dif- VAT, 

_ hems theſe conditions (it A.B.will) ——_ apps 
or (if A.B.ſhall goe to the Church) for that it 

is in his will, whether he will go tothe Church 

or not.But many things doe greatly hurt being: 

expreſſede , which not expreflede doe no 4- 
harme”. r)d.L.nonnunquam.. | 


An other caſeis this, when Þ the teſtator 5s)Sichard.in d.L.cap- 
1 T rarorias.C.demil.teſto £ 


doth not referre his will to the meere abſo; 
tute will of another (as if A. B.will) but to his 
limited will. As for example, the teſtator doth 
make thee executor, or giueth thee a hundred 
poiid (it A.B.ſhall eſteem it concnient.)In which 
caſe,if A.B, ſhall eſteeme it meete or conueni- OSichard.vbi ſupr 
ent that thou bee executor or haue the legacic quamuis quoad he- 
of an hundred pound, then thou artto be ad- r<dis inftiturioneiſtud: 
mitred tothe one', or maiſt obteinethe other”. Cjctee EIT 
The Þ teſtator is faide to referre his diſ- ciuili.$arwienr.lib.2, 
poſition, to the meere abſolutewill of another, erp wn ey | 
when he committeth the ſame to his will, to Je leg.2.L.GdeeSmilla 1 
tis luſt, to his appetite *:t9 his limited will,when c1:g.3-t. b: 
he referreth the ſame to his diſcretion, iudge- *)Menocade Arb.lud. 
_ JF ſencent.ÞÞ.1.9.7; | 
J 


__ Thefourthpart. © 
S ment, wiſedome; good pleaſure, diſpoſition, 
YlaſanT.f fie. deleg. and conſcience":: OG 194179; + | 
4 pane owe TE; hirdly, when f the ſubſtance of the teſta- 15' 
| _ tors will is not referred, but only a declaration 
2JLvtrum-.cumqui- or election": as for example,the teſtator ma- 
inLquidam.cod.tir, Kerb one of his ſeruants his executor, or giueth 
| n8.Pcckius.dereſta, himanhundred pounde, whome thou ſhalt 
; contug.lid.c.27 = chooſe.Inthis caſe he whom thou ſhalt chooſe 
Gatconlatdo of the teſtators ſeruants ſhall be executor, or 
Edeicom.lid.in fn,  TECOUET the legacie.* Another caſe is when 15 


.Pariſconſ38.lib.3 the diſpoſition is referred ro'the will. ofthe ex- 
75 19% $0 1 oY ecutor touching theexecutorſhip, or of the le- 
me e-com! oatarie, touching the legacie : as for example, 


the teſtator maketh thee his executor. if thou 
wilt, or doth'giue thee a hiidred pound,ifthou 
b)Supr.cad.parr.$.6. wilt,for this condition is not onely permitted, 


C)L. fideicommiſla, : : . . 
de Edeicommil lib. but is neceflarily required®. 


KsSichard.in L.capra- Another caſe fis in fauour of libertie or free- 17 


ae 544 dome from bondage,and therefore if the teſta- 
| kex.ind.L.capratorias. OF doe manumit his villeine , if his executor 


” Abb.conſ;2.lib.z.Bo- will,it is as effeftuall, as if he had referred the 


Ic,& Couar,in d. C.cum : ; # . -N 
dbitald.inc, in caufis ſame to the diſcretion,or wiſedome.,or conſci 


de cle. extr. quorum ENCE Of his executor* . | ; 
opinio eſt com. Grall, And further,f when the diſpoſition is made 78 


| | fi ? ofo $, . ® A t 
b Ns gs Jy ure 44 pas canſas,then itis allo lawtfull for the teſta- 
Can. non ſolkmquoad tor to COMMit the verie ſubſtance of his will, to 


tegaraſederiaquoad the free and abſolute wil of another.* and ther- 
anſtitutionem. Couar. 2 


_ ind.c:cvmribi.nzz.ce- fore if the teſtator make the poore of the pariſh 
ferens hanc op. eſſe ve- His executor , orgiue thei an hiidred pound, 


> -194a wh 1645748, 1 if A.B.will,this is a good diſpoſition © 
pia caula.concl.3.ybi Finally T if the teſtator commit the diſpoſi- 


| , > , . K |» o o 
_ putcherrimchanccon- rign ofall his goods to another, this is lawful, 
cluſtonem ornat yarijs 


awpl.& limitac, and he to whom the diſpoſition is committed, 
| 1S 


the ſormes of teſlamentes. 9 £)c.cum tibi. derefia; | j 
is PA nm EXccutor , to diſtri ogy a = ; 
buteall. the ſai&goodes iw pios wſus* : ſoitis , if 18.Peckius.dereſta,.. | 
cheteſtator commit his ſoule andall his goods ————_— 1 
ro the hands obama ure a5 hath beene hereto- pinioeſt communis, * : 
fore delcared®. 6)Supr.eadpart'$.4e. 


Of thoſe conditions vyhereby the liber- MM 
tic of mariage is reſtrained, viz. howe - 


far the ſame belawfull orvn- 
lawful. 


# 


: Of conditions againſt the libertie of mariage ſome 
are lawful, ſome unlawful. - 
2 Conditions againſt the tibertie of mariage, ad; a 
wnlavfull,except in certaine caſes. | 
3 Thereafons wherefore the conditions againſt fo 
libertic of mariaze,are vnlawfull. _ 
4 Theprohibition of the firſt mariage more edu * 
 thenof theſecond, s. 2 
s T he condition of mariyng with the hi ee 
will or conſent of another is unlawfull. 
6 The reaſon wherefore the former —— is. Unt-. 
lanfall. 
7 The condition prohibiting mariag for 4 ſtor 
time is not unlawful. 
8 The condition prohibiting maringes with ſome per- 
ſons. is not unlawfull. 
9 Whether the condition prohibiting mariage haue: 
reſpett onely tothe firſt mariage.. 
Io An occaſion of doubt, whet Fo the former concly- 
ſion betrue. © 
11 An anſwer to the ſame donbt, , diflingniſhing whe-- 
ther the conditions be effirmatine,or negatine. : 
I2 The. 


of 


{ reftator.Ad. Trebell.f E 


| _ Thefourth part. ' 
12: The condition prohibiting mariazt inſorvt place, 
i not vnlamfall. 
_ 13/Thecondition bauing relation to the mariage of 
4 ' a1thirdperſonj11snat Jawfall, faxing where that 
et 4.5 trhirdperſonis of kinne. Ones 
14 The condition prohibitine mariaze , is not re- 
zected. where piacaula i edt 
15 Aﬀrmatine conditions about mariage are not re 
zected but in ſome caſes. 
16 Some affirmatinue conditions of marying, harder 
then the negatine of not marying.. 
17 The condition of marying with the aduiſe or 
counſell of another, is not unlawfull. 
18 The condition of marying with the conſent of an 
others tobe dren fo 
I9 Difference betwixt theſe phraſes, If he doo not 
, -marrie,azd,lo longas hedoth not marrie. 
| 20 The condition of not marying doth not hinder re- 
ſtitution ſimplie impoſed. 


9 &. xj. 
ENTEC SENT: Lbeit f all thoſe conditions wher- 1 
ES buhe libertie of marving is wh 
RE gy hell ertic of marying is who- 
tt ahotes.de cond. Fam ly taken away; are generally diſli- 
8& demon. L.ſeruo.$.ſi M5 ked*: neuertheleſſe " where the 


conditions be ſuch whereby mar- 


Hageisnotaltogether. prohibited, but in parte 


* D)L.cimita.Lhoc mo. *©aincd,as in reſpect of time,place,ot perſon, 
* do L.ſedfi.S.ctm vir. tEy are not to be vtterly reieted?. 
 decond&demon.f.8&: Wherefore, that wee may the better knowe 


ta whentheſe kinde of conditions be admitted or 


not, Ithoughritbeſt, and the moſte caſte way 
+: to 


: 2 
PEAT EY outs 
WE oo 


; TX. {ob 
v L's ey? VO IO 
E > "F" 


of the formes of teftlamentes. 150 © 5 
to ſer downe arule, with ampliations and li- ©, $gmaiwis ciui- 
mitations of the lame, according to the diuer- lis partqlib.x4.c3.c 1 
- Rs | | ecem ECxceptionibuHs- 
fitic of caſes, incident to that purpoſe. Erlitrider Vince 
2 Thef rule ſhall bee this, that all conditions yoſtca exiſtimer cons | 
| 7 | © , frarium ture nouo cos 7; 

acaynſt the libertie of” marriage are wnlawfull Fargo Front 
and that whenfoeuer the teſtator dooth ap- ,c., <> illius regulz | 
point his.executor,or make any bequeſt vpon cxcepriones, pace tas 
tuch condition , that then the condition is | famaichr pela 
voyde,as if itwerenot written ; and that hee nuprijs,in quibusvel © 1 


who is made executor, or to whom any lega- hodicius anriquum | 
obtiner, vt vere attc= 


cieis giuen vponſych condition, may bee-ad- pimar Maneica de on 


mitted to the executorſhip', or may obtaine ic&.vlr.yol.lib.1r.cir. 
19.1n prin, Cui concin. | 


the legacie, asit the diſpoſition had beene 5 ®nT1.ccaur. cs. 
ſimple*. | op.afſerens conditions! 
3 Thefreaſon which the lawyers do yeeld, (T 992 in rotum prohibey © 


meane) of the vnlawfulneſſe of this condition, ,jr,ine urpera,comry._. 
is,becauſe it is contrarie to the procreation of bonos mores,arq; ws 
children , and repugnant to the lawe of nature, _ Re 
and hurtfull to the common wealth ©: where- Dotorum calculore- 
vnto it may bee added, that howſocuer virgi- i<tam.$.legarum,q.503 


von 's d)L.quotics.L.ſed fi. $.. ; 
niticis commended, yet mariage is not there- Pg 7: 4 


by condemned, and therefore ( as Iſayde uiz.de cond.&dems, | 
before) if the teſtator make one his executor, *.{-2- Cdeindid. vids v 
. , . - © 2 e)Mantic.de conieft.  :} 

or gtue him an hundred pounds, it he doe not yj.vo.liartirag..n prin... 
marrie, this condition is vnlawtull, and as if f)L.quories.L.hocmo. 9 
o.L.cum ita legatum. 


4 1t were not written*: which Tthing 1s rather 4.0.9 & demons 
true, if the executor or legatarie were neuer g)Iſtiuſmodi fiquidem; # 


' married before, for the prohibition of the firſt ©27ditio,f permanie>, 
: : x p CEE =. rit vidua, vel caſte yix-.7} 
mariageis much more odious in law then the ericinijs n6reijcirary, 
ſecond*:foralbeitit be commonly and truely "_ locms. Athy 2» 
ſayde, that the common wealth hath an inte- dC FRY 
reſt that teſtaments ſhoulde bee executed ®, yer de ſponſal.c.2.$.9.nars * 
the common wealth hath 2 ereater intereſt, &'2#Thelau.com. op,, 

| | S > $.Jegarum.q.5o. quaws 

eam non modo quri,ſed & iniquam exiſtimauit Peckius, TraR, de reſtam.coniug,hb,r.c. 
24. (b) L, Gallus.S. quid fi is.de lib.& poſthu.L.yel NEYAre. quemad. teſta.app.ff, K 


X 2: 


"3, SY. 
Sk 


_ 


F The fourth part.” 
E that it ſhould bee throughly peopled,and ther- 
{ DLt.fol.matr. L,cum foremariage notto be prohibited*. 


- ratio.$. (i plures,de bo, 26 : : 
| rati0gpures.0e9% > Andin conſideration hereof, this rule is ex- 


ied.ylr.yol.lub.rc.tit. tended, that if f the teſtator make ſome perſon; 


| 19.4n prin. * . . BEES == 
k)L.ciim tale.S. fiarbi- his executor,or giue him any legacie,ithe mar 


| rraru.d.$.6 M:yix, Teaccording to the appointment, arbitrement 
| | 24/51 RI 3- or conſent of fome other;this condition is re- 
| nt!Cc., de CONIELTT, VIT, *» . . 
| vollibarmirs.ns, ieRedas vnlawfull*. And therefore in this cafe 
> ppg hag it he that is made executor, or to whomeanie 
- Pla.S. 6 Titix. deleg.. Ol. Ee. . 2 
EE Grnverta & Marcte, 1EgAcle in ſuch ſort is giuen,doo marrie contra 
| vbiſupr.Peckius de te» TIC TO the ſayde reſtraint, mentioned in the 
— Ra.coniue.lib.1.c.24. teſtament, he is trobec admitted to the execu- 
| 0.6.vbi dicithoc pro- hi 4 - enlianil bodegnci if 
| cederc in virginibus, tor IÞ, an may ODtainetne egacte, as 0 
| nonia viduis,ob no- ſuch condition had bene expreſlcd. 
—_ luſtinianicon- 'Thef reaſon of the vnlawfulneſle of this 
- Nirutionem, qua pmit- a a 
 icur conditio viduira- CONdition Is, leaſt hee whoſe arbitrement were 
: - 14.9 pwn 114 to bee followed, or whoſe good will were to 
| Jegarum 9.0.nzo9, PEcProcured, might makean hard choiſe for 
| m)Quam rafioncen . the executor orlegatarie, cither by reaſon of 
| communiter elle re- <1; ne ; FOR | if 
* ceptam refert Grafl. the diflike ofthe parties , inequality of age,dil- 
| Theſaur.com,op. $.1c- Paritie of kinred diſagreeing in maners or ſuch 
nd 4. Fp.n.9.poſt like, which, ifit were ſuffered, woulde breed 
GTi P15 preater miſchicfe, then may be ina caſe of that 
" qualitie tolerated or indured. | 
Moreouer , if the teſtator doo bequeath a- 
ny legacie toa woman condicionally, if ſhee 
doo not marrie, willing her to reſtore the ſame 
tolome other, it ſhe doo marric: Albeit in this 


| ., caſethe womandoo marrie,ſhee may obteyne 
| a)L.quorics.de cond. 


| & demon. # Mantic, de £NE 1Egacie,neither is ſhe bound to reſtore the 
| conie&.vle.yol.lib.1r, ſame”, ynlcſlc it were the meaning of the te- 
| mri pnypoby ſtator not to forbid marriage,but to graunt the 
| 4.50.0.7.8, m1 vie of the thing bequeathed vntill the Iegata- 


TIE 


» 


of the formes of teflamentes. 1151 


Pts {| ions there bee o)Pcckiur deteſta. c8- 
rie did marrie '. Other extenſions E ivg.hb.1.c.24.L.ſcd fi 


alſo of this rule, but let vs returne to the limi-g f/,,.,.1c cond. a 
rations. | dcemonFf, 

7 Thefirſtlimitation therefore is,when T the 
condition is not perpetuall,but temporall*, as 
if the teſtator make his daughter executrix, or 
bequeath hera hundred pound,if ſhee doo not 
miarie before the age of 20. yeares: this condi- _ D. 
tion is to be performed i: Howbeit it thetime uw —_ w_ 
of the prohibition be ſuch, thatit is verie like, Mantic.de conic&.vit. 
ifſhe hould cotinuea maideduring that ſpace, v9 lb.rtiru.n.s, 
that her mariage ſhould bee greatly hindered, 

the condition zs reiected, as being made in 

fraude of mariage*. r)laſin d.Auth.cui.ng 


The ſecond limitation iswhen f the prohi- P<r E-cumrale.ff.de 
cond.& demon.Fran, 


p)L.fed 6.8. cum vir ft, 
de cond.& demon. | 


_ © bitiendoth onely exclude ſome perſons: as for q. are.confil.67. Mane 


cxample,the teſtator-dooth make thee his Cxe- ric.de conicR.vlr,yol. 
d d d if b.r1.rit.49.n.8, 

cutor, or giueth-thee an hundred pounde, 

thou do not marrie a widdow; this condition 

is not vnlawfull*.: And thereforeif at any time &L.cimiralegarum. 

after thou doo marrie a widdowe, thou canſt fc cond.& demon, 
: ; Peckius detcita com. 

not be executor,nor obtaincthy legacie: In ſo jug 1p.i.ci4.0.4. 

much thatT if thou ſhouldeſt mary a mayde,& - 

after her death ſhouldeſt marrie a widdowe, 

all thy hope of beeing executor, or obteining 

thy legacie is extinguiſhed,by this thy ſeconde 

mariage *,much more is the condition lawtful!, Bad omg ye 

. . « . . ©, ; 

if the teſtator make thee his EXECUtOr , Or SHE (<rmone.de verb.fig. 

thee any legacie,it thou doo not marie this, or Tiraquel.in dS. 

. 'Uu IMITAC.7. 

that particular woman *, for here thou haſt {1c irs land 

greater libertie, and more choiſe, then inthe Mantic de conicR.vlt. 

former. Where 1 ſaid that the hope & intereſt v9-bb.r1.tit.19.0.9, 

ofth C3 2 og . : : Peckr de teſiam, come 

OL tne executor or legatarie is extinguithed,if at iug.'b.r.c.24. 


X 3 any 


oo Ye alt BIT. + 


__ Thefourthpart. 

any timehe mary contrarie to the proliſbition 
of the teſtator,whether it bee the firſt or the ſe- 
cond mariage, this may ſeeme doubtful! : for 


 2)d.L.boucs.$hoc ſer- be ynderſtood of the firſt mariage onely *. And 
mor therefore if the teſtator make thee his execu- 
| tor, orgiueth theean hundred pounde if thou 
marie his daughter; if thou afterthe making of 
this will, ſhouldeſtfirſte marie ſome other wo- 
| man, and after her death ſhouldeſt marrie the 
| Y)Paulde Caftrint. teſtators daughter” : yet couldeſt thou not bee 
as genus. f.de cond, EXECUtor, norobteine thelegacie : for in this 
& demon. - caſe, the teſtatoris preſumed to meane of the 
+l 1 quitey's BY firſt mariage, not ofthe ſecond mariage*. How 
| matrimon&quixa then commeth it to paſſe, that thou becing 
 Quibus.ma. | made executor, or hauing any thing bequea- 
| thed vnto thee, if thou doo not marrie the te- 
ſtators daughter, loſeſt all thy hope and inter- 

eſt, whenſocuer thou dooſt marie her, ſuppo- 


before . Theft anſiere is this , when the con- 
' 9Oldrad.deonft.ts. dition is afhirmatine , then 1t 1s to bee vnder- 
| Aldar.&Tiraquelin ſtoode of the firſt act onely:but when the con- 


<5. hoc ſermone. Bar. dition is negatiue,then not onely the firſte act, 
& Paul.de'Caltr.ind. . . þ 
| L.hocgenus.fde but the ſeconde, thirde, and eucry other act is 


| eond&demon, = perpetually forbidden *, the reaſon of the diffe- 


 b) Pi negatnegario q 2» "ag. P - "Ne. 
| aBrmar <Ermatio. in} IENCC iS, becauſe there is greater force tn the ne 


- quirPaul.dce Caſt.in* gatiue then in the afſirmatiue*. 


| ens oY The thirde limitation is , f when the 
C}L. 1mMm0 0. Lo C = » = "_ . . 
| £024; & demon. Graff, CONGItiON is limited , onely in reſpect of ſome 


Theſaur.com.op.$.le- place, asif thou dooſt not matriein the Citie 


 -gata.q40.Peckius.de | i | 
Teſtz, coniug.!1b,1,c, of Yorke Fe i | . 
24.0.1, | The fourth limitation is, when Tt the condi- 


LLON 


fins thou haddeſt married one , two or three 


that when mention is made of mariage, itis to 


It 


Iz 


13 


of the ſor mes of teſtaments, 152 
tion of not marrying, is not referred to theexe- 
cutor or legatarie, but to ſome other perſon: as 
for example, the teſtator maketh thee his exc- 
cutor, or giueth thee an hundred pound, if his 
daughterdoo not marrie:inthis caſe the con- 
dition is not reieted, wherefore thou art to cx- 
ettheeuentthereof*, foritſheemarrie thou PLa.Cdeintidvid 
art excluded, it ſhce die vnmarried thou art to yjanoc.ge conic 
beeadmitted®. But if the teſtator make thee vlc.vol.lib.rr,cir.19.n y. 


ind.L.r,C.d 
his executor,or giue thee an hundred pounde, ©" a; 


| . , .. 9 indiQuid.. 
if thy daughter doo not marrie: this condition : 
1s vnlawfull* , for where the perſon whoſe ma- f)L.hzres meus. $.vle, 
- riage is prohibited, is of thy neer kinred which 4 <0n4.< cemon.t, 
art made executor orlegatarie, itis likely that 
ſuch perſon will by thy perſwaſions abſtaine I 
| from marriage,to inrich thee by the teſtament®, g)4.5.v!r.& ib. Bar.& / . 
and therefore the lawe to preuent ſuch fraude, Be nar 1gr ag Rs 
- *hathreiected thatcondition®. vicwot bb. n, tie.£e.bd 
14 Thefiftlimitation is , when f that which is *radit atias lwiratio- | 
giuen with condition of not marying, is to bee ***" 
diſtributed 7 pies vſus, in caſe the condition be 
not obſerued: asfor example, the teſtator doth 
bequeath vnto thee an hundred pound, if thou 
doo not marrie;and if thou dooſt marrie, then 
he dooth will that theſame bee diſtributed a- 
mongſtthe poore ſchollers of Oxford. .In this 
caſe the condition is not rejected as vnlawfull, .... 

. : 1)Paul.de Caſtr.inT. 
and ſo if thou ſhalt marrie, thouloſeſtthy hun- Tio.s. vic. de cons, & _ 
.dred pound, and theſame is to bee diſtributed 4-mon.tt pag es 
amongſtthe faide poore ſchollers', the reaſon 2nige vievobibar, 

is,for thatthe law doth more fauour pietic the &)Mantic vbi upr T- 
the libertie to marrie*®. mol.in d, L.Tito. $.y}. 


- . 1 - Tiraquel.dzpriutieg, 
I5 The {ixtlimitation 15, whenT thc conoition Ia kw yrint 2 


34; is 


T T he fonrth paxrt. 
1s concenred affirmatiucly, not negatiuely: ſor 
example, the teſtator maketh thee his execu- 
tor,or giueth thee an hundred pounde if thou 
marrie his daughter', or if thou marrie amaid”, 
DL.vrer.de cond.&% de: if h * . hi h n if th 
mon.£Mantic, decon- OFF thou martie within a moneth ", or if thou 
 5:&ylyol.lb.cy. —marrie at London®, for albcit in theſe affirma- 
ET tive conditions,is alſo included a negatiue,that 
_ m)Peckius. Trat.de _, : 3 Lancs 5 
_ reſta.coniug/lib.t.c.z4. 15 tO ſay ; if thou doo not marric another wo- 
| n)Manuc.d-utas. man, noratanie other time, nor in any other 
o)Pccxius.d.c.24. "# Hike helefſ; Is 
52 10G place : neuertheleſle, theſe conditions are not 
"Za valawtull, ſeeing the included negatiue is not 
p/LcumitaLftoc  niverſall but particular”. 
modo.f.dz cond.& de- : | © 
mon, | Burit |. che woman appointed by the teſta- 16 


od. L. cmiralegart, 9 DE ſuch as thou canſt not with honeſtie ma- 


r)d L.com ira in fin. ; T1E her *, then howſocuer the condition bee af- 


| Mantic.de conieR..vit. fixmatiueyet in veric truth it is a harder condi- 
* vyol.lib.11,tit.18.n.s 8& 


* Bar.in&.L, chm ira,ybi ON, and more againſt the hbertie of mariage, 


* reſpondir,quz perſo- then this negatiue (sf thou doo not marrie;)for by 


"tax ws, ham pM this affirmariue , thou art not onely excluded 
pores ine dedecore from marrying any other. but thou art,as farre 


z auberc,inſpecta nata- 9s js jn his er. inforced to accept her 
liumqualitatc:Ne dif PYPE into Q. Accept ner, 


jure vel ciuitatis mori- WROM thou canſt not with thy credite marrie* . 
bus prohibcancur hu- And the like may bee ſaide,if the time or place 


mſmodi nupriz, indig- . : $a 
Any Ss, alin be notconuenient,for then alſo the condition 


filis conditio. — LS retected*.. 

s)Mantic.S Peckius.. The ſenenth limitation is,when f by the 

[een Rag condition the executor or legataric is not to 
 marric without the counſell or aduifſe of ano- 


|  ©Caſtrenſ.& Alexin. ther perſon*: as for example,the teſtator dooth 
L, Turpia.$.f Titiz. 


de leg.rf.Bar.in L:a.8. MAke thee his executor, or giue thee an hun- 


fiplures.de exercit. ac- dred pound,it thou doo marrie with the coun- 


tion. {f. Mantic.de cone o_ - ; - 
ea volib.m: cl oraduite of his brother; for if thou do ma- 


| 22.0, rie without his counſell or aduiſe, thouart ex- 
cluded: 


18 The cightlimitation is this, where Þ 1t 1s 


| 20 


of the formes of teſlamentes., 153 ”- | 
cluded” : Neuertheleſſe, in this caſe thou art v)Mitic.vbi fupr. Ayax 


Grauet.cofil.1, Couar, 


not bound to follow his counſellor aduile, but j.5,,oh...parc.3. 


torequeſt the ſame®. $.8.n 3. 
x)Paul.de Caſtr.confil. 


00.yol.1.Felin.in c. 


ſaid before,that the condition of marying with "x ene, 

the conſent, good will, andarbitrament of an co++.Grafl.The/aur. 
: . com.op. $.legatii.q. 50, 

other is voide, (fo that the executor orlegata- ,,,1corimpreſioin 

ric, to whom the condition is impolſed,is net- ills loco ir corrupra, 

ther bound to obteine,.nor yetto craue the c0- 

ſent,go0d will, or arbitrament of that other) 

yet the perſon on whom the condition is 1im- 

poſed,cannot be executor,nor get the legacte, 

vnleſle he doo mairie”, forthough he need not y) IE an 

ſo much as to craue the conſent, or good will r.#4deleg.1. 

ofany third perſon in this caſe, ſeeing that part 

of the condition is vnlawfull ; yetmuſt he ma- 

ricere he can pretendeianiertitle to the execu- 

torſhip or legacie, ſceing that part of the con- LA 

dition is not vnlawtull =. | i aur <prngeraey 


19 Theninthlimitation is, when f the prohi- poſt Alex.& Caſtrenf, 


bition of matiage is not made conditionallic 24 +! 

by this worde If, ( as I make thee my executor if 

thou dooft not marrie ) but by other wordes 

or aduerbes of time,as when the teſtator wil- 

icth, that his daughter or wife ſhall beeexecu- 

trix,or hauc the vic of his goods , /o/one as ſhe Sites ba 

ſhall remaine vamaried* an.legPeckine.de i 
Therenth limitation 15, when the perſon =«fla,comug.lb.r.c.24. 

on whom the condition is impoſcd,is {implie ; 

charged to reſtore the thing bequeathed” : Ag Þ)E-nondubium. tide: 

for example,the teſtator doth bequeathto thee *©*" 

an hundred pound,ifthou doo not marry, and 

hee dooth will thee to reſtore the ſame to his 

X..5 ſonne 


c)d.E.nondubium. 
 Mantic.de conic, vir, 
vol. Ib.rt.tit.19.0.4. 
Graſl.Theſaur.com.op 
E.legatum.q.5e. 
d)Mantic.d.uur, 13.0.4: 


#29 T he fourth part. 
ſonne when he ſhall cometo lawfull yeates: In 
which caſe thou art by lawe to reſtore the ſame 
accordingly*, neither is this limitation con- 
trarie tothe former ampliation of the rule, for 
here thou art charged with reſtitution {tmplic, 
there conditionally *. 


Whether the condition forbidding alie- 
nation of goodes bequeathed, be law- 
tull or valawtull. 


1 Prohibition of alienation is ſometimes to be obſer. 
wed as lawfull, ſometimes not. 

2 Prohibition apparelled with a cauſe is lawfull. 

3 Naked prohibition dooth not binde the executor, or 

legatarie. 

A- Whether the feoffee may be prohibited to altenate. 

5 Whether the dower of lawdes in taile may prohibite 
alienation. |, 

6 Avsit is lawfull to prohibite alienation in fa- 
woure of ſome perſones , ſo in disfauoure of 0- 


thers. 


7, Of thoſe cauſes wherewith the probibitionis ſaid 


= 


| tobe apparelled. 
3 Inwhat caſes the executor or legatarie may alie- 
nate the thing deuiſcd notwithſtanding the appa- 
relled prohibition. 1 
9 Bond ought to be put in where there is 4 condition 
 prohibitine alienation. F-1 


C.xll. 


of the formes of teflamentes. — — 154 


Q.x11j. 


Etro Hec f prohibition of the teſtator, 
EWforbidding the executor or legata- 
( L2Yrie to alienate the goods bequea- 
NA thed,is ſomtimes to bee obſerued 
—as lawfull,ſometimes not. 
The prohibition is then Þ lawfull and to be 
obſerued, when itis made in fauour of ſome 0- 
therperſon, who is to enioy the thing diſpo- 


ſed, after the executor or legatarie, or when 


there is ſome ſpeciall * cauſe whereuppon this 
reſtraintis grounded. | 
Theft condition is not of any force, when 
itis without cauſe, or notmade in fauor of any 
other perſon, ſauc onely ofthe executor or le- 
eatarie*. In which caſe they may renounce 
this fauour, and alienate the thinge deuiſed, 
notwithſtading ſuch ſingle prohibition,which 
15 rather ſaid to be a counſell, then a commaun- 
dement*: Forthelawe dooth deemeit an ab- 
ſurde matter,thata man ſhould bee lorde and 
owner of a thing, and yetſhouldenotat plea- 
ſurealienate theſame*. In which point alſo 
4 {uppoſe that T the temporall lawes of this 
realme haue the ſame effe& in landes, which 
the lawes eccleſiaſticall 8 ciuill haue in goods. 
And therefore if a feofment be made of lands 
in fee{1mple, vpon the condition that the feof- 
 feeſhallnot alienate or put away the ſame:this 
condition is voide,becauſe the feoffce is with- 
outany cauſe wholye reſtrained of that power 


which. 


a)L.filinffam:!:as.$, 
diui.deleg,.tt, 


bYd.$.diui. 


c)laſ.in d.$.diui.n.r, 


d)Taſin d.$.diui.n.o. 
DoR.& Stud. ltb.1.c.z4 


T he fourth part 
which the lawe yceldeth vnto him in ſuch a 
e)Broek Abridg.tie.cs- cafe © | | 
- PS Dees But when the prohibition hath a cauſe an- 
Eipall grounds, tol.28. nexed,or theſame is made in fauour of ſome 0- 
FF Scud.hd4.c.24. ther pcrſon , who is afterwardes to enioy the 
itleron.tit.eſtates vp6 . o'. ig 
coldibons. landes; then this condition of not alienatin 
the ſame,is good and efftectuall in the lawe, as 
may appeare by the gifts ot lande in taile. For. 
itt landes be giuen to a man, and tothe heircs 5 
of his bodic lawfully begotten , vppon condi- 
tion.thatneitherhenor his heires {hall alienate 
thc landes to any other perſon: this condition 
is goodand effectuall. In which cale, it hee or 
his heires to whome the land is giuen, alienate 
the ſame, then the giuer or his heires may law- 
f)Firzherb. Abridg.tit. fy]]y enter and retain the lands fot cuer*, Andt 6 
condition.n.q.Litleto. 6 ; | 
titeſtaes vpon condi- AS It 1S not lawfull toalienare from particular , 
gions.fol.77. perſons, in whoſe fauour the prohibition us 
made: no more 1s it lawfullto alienate to thoſe 
e)Alex.in d.L..filiuſ Particular perſons,in whoſe disfauour the pro- 
fami'ias.$.diui.f.de hibition is made®. In which caſe allo concer- 
a ae ning landes,the lawes of this rcalme, doo not 
differ from the ciuill and ecclefiaſticall lawes 
concerning goodes : for howſocuer it is not 
lawfull for the feoffer ro cutte off the whole 
power of the feoffce ,'yet hee may abridge 
or reſtraine ſomepart therof,by condition that 
-: he ſhall notalienate his landes to ſuch or ſuch 
k)3rook Abridg..tit. perſons k-] !- | | 
cond.n.135.Litleton. S »» . 
cir.eftares v>or: condi= —TheT cauſe wherewith the prohibition is 7 
ion. fol.librimei.77. ſaide to bee apparelled, beſides theſe former re- 
ſpecs ot the fauour and disfauour of perſons, 
| | ariſcth 


- D wy? » 
? 
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ariſeth for the moſt pert of the reſtators affecti- _ 
on,towards the thing bequeathed:as when the 
teſtator dooth bequeath ſome cuppe of golde 
which was his anceſtours, forbidding the exe- 
cutor orlegatarie to alienate the ſame, but to 
keepe it fora memoriall*: or when he doth be- j)r..c in emprione.de 

ueath ſome iewell, or other ornament being Minor..Paul.de Ca- 
; . frenſ.in d. $ dui. 
the gift of the prince*, and for that cauſe dooth ,1,tc..s rpa.ind ls, 
prohibire the alienation thereof; or when hee dui. 
dooth bequeath ſome'prize by him gotten in 
the warres,asa {worde or an helmet,and there- 
tore dooth forbid the alienation thereof”. 
Which prohibition in this ſort is to bee ob- 
ſcrued,as wellas if it were in regard of ſome 0- 
ther perſon ®, exceptit be in certaine caſes, for m)4d.L.flusfa,$,diui, 
it is not perpetually true , that the prohibition 
vpona cauſe,or made in reſpec of ſome perſon 
1s to be obſerued. - | 
The firſt exception therefore of this rule is, 
when the alienatis is neceſſarie,not voluntary, 
thatis to ſay,whethe reſt of the teſtators goods 
will not ſufficeto pay his debtes : for then itis | 
lawfull for the executor to ſell the ſame goods BEA : 
4 n . n)d.$.diui.in fn.L.pe- 
prohibited to be ſolde”. to. prediumMce leg! 
The ſeconde, when the alienation is mo- 2laL&Ripa.ind.$.diui 
mentanie, or of a ſhort time, not perpetuall, 5; = 
with a couenant to reſtore the thing alienated 
againe ao | | o)Angel.in L.yolun- 
The third exception is,when the thing be. *25.C.defideicommil], 
JT} . : Ripa.ind.$.diui.n.10. 
queathed is in place ftarre diſtant from him to ,,}jimirachanc excep 
whom it is bequeathed , and who by reaſon tionem duob? modis, 
thereof,cannot haue any benefire thereby,ithe 
ſhould not alicnate the ſame : for then the pro- 
hibition 


Alex. & Rip.vbi ſupr, 


b 
G, . 
om 

+ 
q 
G/ 


T he fourth part. 
hibition of alienation, beeing made in his fa- 

Ren 64s = a uour,itſeemeth rhathe may alienate theſame”. 

"TT. The fourth is,when the alienation is made 

by him whois the laſt of the familie, in whoſe 


fauour the teſtator did prohibite the thing be- 
queathed to be alienated). | 


* qlaſ Ripain d.5, The fiftis,when the executor being prohibi- 
\ diul, 


ted toalienate the thing bequeathed,cxcept to. 
certaine perſons, and the offering to ſell the 
ſame vnto them, they refuſe to buie it.In which 
- caſe hee maye ell the ſame to others, notwith- 
r)laſ.in rep.d.$, diui.n. ſtanding the prohibition « OO” 

S.per L.quiRomz.Ss. The fixtis , when the thing bequeathed 
cohzredes.ff. de verb. yas firſt ſold to the perſon permitted by the te- 
ob, ſtator, for afterwardes it may beſtmplie ſold to 
$3iaſcin rep,d.T. giui.n. any other £ | 


. 76. per. L.pater,$.quin- The ſeuenth is,when the executor. or lega- 


decim.fh,de leg.z. ? : ng 
4 Fy'5 tarie doth ſell the fruites and commodities of 


Otaſinrep.d.$ diui.n, NE things bequeathed,during his his life i 
84.poſt.Bar.in L.codi. Diuers other exceptions there bee” con- 
cills.$. Ioſticurioff. de cerning this preſente purpoſe, becauſe I doo 


v)DequibusIaſ &Ri- NOt ſee howe there can beeany great vie there- 
pain Þ6.diui. & Vig. of in the eccleſiaſticall Court, I haue omitted 
--* cov poiaaſy i :4 the ſame,ayming eſpecially at theſe caſes wher- 
<,11.in prin, of there is like to be moſt vſe,and moſt bencfite 
to the reader: Onely this thing I thought good 
toadde in thisplace, that whereTthe teſtator 9 


'BL-4.8.idem talians. Jooth make an executor , and giue him the 


ﬀ de cond. Inſtic.& ibi reſidue of his goods conditionally,it he do not 


| Bald.Jaf &Ripa.ind. AJjenate the ſaide reſidue of goodes,the execu- 


$:diui.quz ſcntentia . | nar oLen : 
Frmior critexiſtence For cannotbe admitted to the executorſhip,vn- 


3  cohzrede,ſeucoexe» Jeſſe hee firſtenter into bondes notto alienate 


cutore, Cui Muriana 


X 
przſtari poſſi; cautio,, the ſame F 


Within 
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Wichin vyhat time the condition maie or 
oughtto beperformed, no certaine 
time being limited by the 
_ teſtator. 


1 1n this queſtion,three times, and three conditions, 
are to / conſidered. | 

2 Whether the condition may bee perfourmed before 

the making of thewill. 

_ 3 Whenthe condition is arbitrarie,the ſame muſt be 
performed afier the death of the teſtator. + | 

4 What ifthe arbitrary condition be ſuch as the ſame 

cannot be iterated. wy 

5s Whatif the arbitrarie condition hane relation to 
the time paſt. | 

6 Caſuall and mixt conditions may bee performed. 
before the making of the teſtament, if the teſtator 
were ignorant of the performance.  _. 

7 If the teflator aid know of the former performance, 
it muſt be performed againe if it be poſsible. 

8 Whether the condition may bec performed during 
the time betwixt the makine of the teſtament,and 
the death of the teſtator * | 

9 Within what compaſſe of time , may or ought the 
condition to bee performed after the death of the 
teſtator, : : 

io The condition being arbitrarie , it is materiall 
whether the condition bee impoſed on the executor 
or legatarie. i - 

11 Theexecutor may at any time accompliſh the ar- 
bitrarie condition aficr the teſtators death. 

12 Whether the ordinarie may limit 4 certaine time 


for 


Cy 


@)L.fam fahta Fe 
«ond, & dempn, 


_ Thefourth art. 
fo performance of the condition. 

13 Theleeataric m_ performe the arbitrarie Con- 
dition,ſo ſoone as he can. 

14 The reaſon wherefore the executor. hath longey 
time of performing an arbitrarie condition, then 
the legatarie. 

15 No teme dooth preindice the legatarie , whiles hee 
#5 1enorant of the condition. 

16-ifthe conaltion be caſuall,it may be accompliſhed 
at any time. 

17 What ifthe condition bee extant after the death 
of the legatarie. 

18 If the condition bee mixtjt may bee performed at 
any time. 

19 What ifthe condition do concerne mariagc, whe- 
Sher ought i it tobe performed within three yeares? 


d.X11jj., 


EFT wee will vnderſtande within 
wp what compaſle of time the condi- 
F[rion- whereuppon the executor is 
z\\made, orany legacie bequethed, 
"may be or oughttobe performed, 
where there is not anie certaine time limited 
by the teſtator,weare to conſider three ſeuerall 
times.and three ſeuerall ſorts of conditions. 
Oftherhree times, the firſt is the time before 


the making of the teſtament : the ſeconde is the 


time betwixt the making of the teſtament , and the 


death ofthe teſtator: the third is the time after the- 


death ofthe teſtator*. 
Touchin g the conditions weeare to con- 


[ 


hders, 


_ 
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ſider, whether the ſame bee arbitrarie, caſuall, | 
, ormix?”.For theftime before the making of the b)L.vnic.$.fin autem. ! 
. : " ,z.t.: C.decad.toll, & ſupra 4 
teſtament, if any do inquire whether within <: Leng. ; 
that time,the condition may bee performed: It  * 

; is to beeanſwered , that if the condition bee 

arbitrarie,that is to ſay.ſuch as dooth conſiſt in 

his power on whomeitis impoſed, the ſame 

- cannot bee perfourmed bur afterthe death of _ 

the teſtator ©. Forexample,the teſtator maketh | 
thee executor,or giueth theea hiidred pound,if 1 , 4... aw! 
thou wilte goc to the Church, or it thou wilt mon.fL, Giquis hare- 


: . P «+ i» i<« dem.de inſtit.& ſub.C, } 
Siue ten pounde to the poore: In this cafe it 15 Gio DDand.l I 


nat ſufficient that thou didſt go to the Church, gui hxredew.&hoe 


or that thou diddeſt giuetenne pounde to the o— c_ ; 
A - , Tato aut calu,led anl» 27 
pooreatanie time before the making ot thete- 1.5; implenddl 


MNtament, or yet after the making of the te- conditionem, vthabews 


ſtament, before the death of the teſtator: for an <2mmunisomnium 2 
Interpretum ſententiac } 


arbitrarie condition muſt bee performed after («gc Graffo.Thefaur, 


"© the teſtators death*,ſauing in ſome caſes. Onef comp. $leyuruneey 4 
is when the condition cannot bee itcrated : for 17 ue faciuntquary 
© y , | perius difta ſuntead : 
then it is ſufficient that the ſame was perfor- parr.s.”.in princ. 


med in the life time of the teſtator, euen be- ©)-ſfiiam taa.Lhze * 
conditio.ff.'de cond. 8&& * 


fore the making ofthe teſtament*:for example, qemon. paul. de Caftr, 
the teſtator maketh thce executor , or giueth ind.L.f quis beredem. * 


theean hundred pound,ifthouſhaltremitvnto #;7,..... r59, 19; Þ 


A.B. the. debt which he oweth thee,and burne # dc cond.& demon. 


 theoblieation:-whi Ins | readjie Bar.in L.2.de 
gation;which thing is by thee alreadie Par: _ 


done: Inthis caſe it is ſufficient that thou haſt p.,, 7 

: ahi ms | + Paul.de Caſtr.& St- | 
done it, fecing it cannot be iterated*. And this chard.inL.fiquis he- 
I ſuppoſe to bee true, not onely if theteſtator [<4<=-4c inſtir.& ſub, 
be ignoraunt of the performance of the condi- g)d.L.Giam & ſata. & 


tion® (for it is notlikely that he woulde haue Eb=c conditio.clu, ff, | 
de cond. & demon. & 


ampolſcdanie condition to hauc beene perfor- ., JociInterpreres, 


T he fourth part. 
med.it he had knowen the ſame to haue beene 
_ performed before,and that it could notbe per- 
tormed againe) butalſo, it hee did knowe the 
condition to haue beene performed before , in © 
\ which caſethe condition not being iterable, is 
| | impoſlible, and ſo reiected, the diſpoſition re- 
| Graf Thefaur.com, 9INIng Pure and fimple*, Another exception 
| op.$.legarum.q.57.in 15, WRenT the condition is referred to the time 5 
| finper L.quz fub con- paſt: For example, the teſtator maketh thee his 
__ -=* 14 mon executor, or giueth thee ſome legacie , it thou 
© JL.alis inticutio.de haſt donethis or that thing*. In which caſe itis 
|. cond.inſtir.L.cum ad not only ſufficient, that the condition was per- 
ahcery «formed before the making of the teſtament, 
. butitis neceſlaric that it ſhould fo. bee, for ob- 
: tcining the executorſhip orlegacie*, _ 
- K)d.L.Inftitutiorali.  Byrif f the condition be not arbitrarie , but 6 
either caſuall or mixt, that is to ſay, either who- 
ly withopt the power of the perſon on whome 


Bar. in L.z.'C.de oſt. 1t is impoſed, or partly in his power,& partly in 
| &ſub.ſupr.cad. part: the power of ſom other';the it is material whe- 


- 5.0 fit | -j 5 JD! 
Sas therthe teſtator were-ignorit of the accopliſh- 


ment of the condition when he made his teſta- 
ment, or not : forifthe teſtator, when he made 
his teſtament, were ignorant that the condition 
was performed before, the ſame 1s deemed to 
w)d.L&iam ata, be ſufficiently complete”. Example of the ca- 
de cond.erdemon.d.L. ſuall conditio,the teſtator maketh thee his exe- 
kquis hzredem.C.de cytor,or giueth thee an hundred pound, if his 
mſtic.ct ſub, EOS K 4 © bs 
ſhip ſhall returne from Venice: this ſhip is re- 
turned alreadie, but the teſtator is ignoraunt 
| '__ _ _ thereof, atthetime of making his teſtament. In 
LF mc 0 this caſe the condition is ſufficiently extant, as. 
erd.L&i quis hzrede, if the ſame had returnedatter his death". ſo 
ample. 


of the formes of teſtament, 158 
ample of the next condition : the teſtator doth 
make thee his executor, or giueth thee an hun- 
dred pound,ifthou takea wife; thou haſt a wife 
alreadie-, but the teſtatordid notthen knowe 
ſo much,when he made this condition. In this 
caſe alſo thouart reputed to haue ſufficientlic 
accompliſhed the condition *. OW 

Burif f the tcſtator were not ignorant ther- je. yol.lib, 1x.tir.x8.n. 
of, but did knowe of the returne of his ſhippe, 16-perd.L.fi quis ha- * 
and of thy mariage, atthe time when hee did 5m &-E-iiam 
impoſe the condition,then the condition is not 
reputed to be extant oraccompliſhed: but itis 
to be vnderſtoode of the nextreturne, and of W_ __ 
thy next mariage?. Howbeit, ifthe condition }; re \ Marin 
were ſuch,that the ſame could not be iterated, conic&,vlryol.ciras, 
then it ſhould bee reputed for extant and ac- 1525-016: 
compliſhed : albeit the teſtator at that time 
when hee did impoſe the condition, were. not 
ignorant of the accompliſhment thereof: For 
example,the teſtator maketh thee his executor, 
or giueth thee an hundred pound, itthou ſhalt 
bee baptized, orifthou ſhalttake his daughter 
to wife : for it is ſufficient, albeit the teſta- 
tor did knowe thee to bee baptized before, 
or that thou haſt taken his daughter to thy 
wife before, ſeeing the condition! cannot bee a 
nerd. ® Ln 

Concerning the ſecond time, thats to ſay, nt. Lbzc conditio. | 
the time betwixt the making of the teſtament, ©1.<tL-f iam fa, | | 
and the death of the teſtator; ifany be deſirous FE —_ ohm yas , 
to knowe, whether the condition may be per. inſt.crſub.C. erDD.in 
formed during this time, I referre him to that ®*5LE- 3 
which hath beene faide immediatly before : 
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The fourth pavt. 
that is to ſay, citheris the condition arbitrarie, 
and then ir is not ſufficient to performe the 
ſame,ſo long as the teſtator liucth,vnleſle it bee 


fucha caſeas cannotbe iterated;or that the c6- 


. dition dooth reſpecte the time paſt; orelſe the 


condition is caſuall,or mixt ; and then itis ſuf- 


 ficientthatitis compleated whiles the teſtator 
 liverh;for ſeeing itis ſufficient, if it bee perfor- 


med be fore the making of the teſtament,much 


\ moreifitbeperformed atterthe making of the 


teſtament. 
Concerning the thirde time,which 1s the 9 
time after the teſtators death, if we would now 
alſo knowe within what ſpace or compaſle of 
time immediately trom his death ,'the condi- 
tion mate or muſt bee performed, no certaine 
time being preſcribed by the teſtator, wee muſt 
firſt inquire the nature of the condition, ob- 
ſeruing diligently as before , whether the ſame 
bee arbitrarie,caſuall, or mixt, foraccording to 
the dinerfitic ofthe conditions, Lawe hath de- 
termined diuerſlie. © EDEINUEG 
In theft caſe, viz. whenTthe condition 1s 1g 
arbitrarie, weare to conſider whether the ſame 
beimpoſed on the executor or ot the lcgata- 
rie. It thef condition bee impoſed on the exe- xx 
cutor,the ſame may be performed at anie time, 
ſo long as the executor liucth' : For example, 
the teſtator maketh thee his executor. if thou 
ſhalt giue to the poore tenne pound. Inthis caſe 
thou maieſt at anie time during thy life accom- 


plith the cond'tion, and iris of the ſame cette, 
-asifthou haddeitperitormed thefame immedt- 


atcly 


13 


12 ately after the teſtators death*, vnleſſe the f or- 5)GloflBar.cr Bald, 


14 haſt loſt thy legacie'* The t reaſon of the diffe- v)Barin d.L.hzc eons 


15 tor. Notwithſtanding ifthe legatarie were z)GraT,ybiſupr.Bar,” | 
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of the formes of teſlamentes, 159 


dinarice doo appointa certaine competent time COIN 0 
for the performance thereof, forſo he may doo wm.q.57.n.z 
in this caſe(as hereafter is more fully declared') _ b 
within which time if thou doo not accomplith 11,&.cad.pare.$.16, 
the condition, he then may commit the adimt- 
niſtration of the goodes of the deceaſled, as of 
one dying inteſtate ', It the T condition doap-,,, 1, ,.14e | 
pertaine to the legatarie,then the ſame muſt bee &atr.ind.L. 6 quis, $. 
performed ſo ſoone as the legatarie conuent- 3-crinir.cad. part, $.46., 8 
ently may performe the ſame, orelle the lega- _2*- 
cieis loſt*, For example, the teſtator dooth be- *)E-bzc condirioſ det 
. cond.ct demv. Depam- 
queath vnto thee an hundred pounde, if thou 1. ge intir. exo - 
wilt goe vnto the Church,or giueten pound to. bk; 
the poore. In this caſe ſo ſoone as thou arte. 
well able to goeto the Church, or to giuethe - 
ten poundeafter the death of the teſtator, thou 
muſt performe the condition , otherwiſe thou 


: 5 
2 


__ 
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* 
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rence betwixt the executor andthe legataric in $%Alex.in Liiinluogy 
| . | ER . Jlam.n.24.Ripa.n.iog. ; # 
this reſpect, is, becauſe greater preiudice mate de verb.ob&quzopi- - 7 
2roweto the executor , by ynder taking the ex- io communiter alt res 
. > —— » _ cepta;aicGrafſ.The= 
ecutorſhip., then to the legatarie by accepting four.com-op Slept 
the legacie . And therefore in equitie the exc- rum.q.57.na.  * 51 
cutor ought to haue longer time, to deliberate 
of the performance of the condition, and vi 4 
dertaking of the burthen of the executorſhip, beat 
then the legatarie, to whom no preiudice at all _ __ 
may happen, ornot ſo much, as to the execu- 4 


ignorant of the teſtament or condition,ſo long F1*Caftr.ccalyins ou 

h 5 M o o . | L.f quis.$.1.ti.de hats "A 4 
as NE 1S 1gnorant,no negligence is to bee impii- :ed.iakti, ol 
ted vnto him, noxany preiudice dooth growe 
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The Je fourth þ wo 
Y vnto him ,by not perfourming the condition,as 
' | 0B LintrCdetn, Ofherwile it might, ifhe had knowne thereot*, 
| fin. &lud.n.z0, In the ſecondcaſe, that is toſay ,; when the 
_. condition f is caſuall, then the cuent therof is 16 
to be expected, and whenſocuer the ſame ſhall 
be extant,then maiec he that is made exccutor, 
or to whomanie legacie 1s left vpon ſuch caſu- 
all condition,be admitted to the execurorſhip, 
K-- or obtaine the legacie, and notbefore”: As for 
| DL.  ntercidit. de 5d, EXaMple,the teſtator maketh thee his executor, 
| & demon. L.fideicom- Or giueth thee an hundred pounde,if his hippe 
E afa$.fic-hdeicemill remurne from Venice. In this caſe whenſocuer 
bf IN: _ theſhippe ſhall returne from Venice,during the 
life ofthe executor or legatarie,then is he to be 
admitted to the executorſhip, and may obtaine 
. the legacic,butnot before *. So thatf ifhee die 
| c)4.Lineercidir I.» in the meane time, the executorſhip orlcgacie 
ppaanen.Cit ſhall nor be tranſmitted to his executors or ad- 
ad.to].Tiraquc].de.re- 
| xeack.S. gloll2.n.25. Miniſtrators, although the condition be extant 
afterwardes*; . vnleſſe ſomelegacie be left vnto 
| )L.ibers.Gira debe- the Prince, who 1t he die before the condition 
| reuoſuruend t-inte- 1, ee extant, yet.is the ſame due to his ſucceſſors 
” i6.de cond. & demon, 4 we O MI, 
$ - f.L.vnic. S.fin aurem. 1N whole time the condition 1s extant © », Or Vvn- 
{Cdecad. rol, Zalinl. Joſe jtbeethe will and meaning of theteſtator, 


| fidecem.f de verb. ob: 
| lg. that the ſame be tranſmitted : for the reſtator,if 


17 


| | & quod principift., hejwill may make the ſame tranſ{inifible, which 


<B+2. otherwiſe is not tranſmiflible*. 


3 2 ON In the third caſe, that is to ſay, when thef | g 

© $i. ffdecond.Sdems., CONdition is Mixt, then the ſame maiebce ac- 

| retina cone&.ylr. Compliſhed at any time,as in caſual conditions, 

| yoklb.rret0.— except the condition be of mariages. But if the 
SfſinLz.deingit, ſtator? make thee his executor, or giucthee 


Ft an hundred pound, if thou marrie : In this caſe 
veric 


i bn OSes kd $a a ads of ; 0 "vn 

5% Bs gs ONE. - = Ree” "00 WS 5 , GRO 
5 SEE OE ona 7 et 2 ne >o x tt 4354 0) wi EY 
RR... Wo ef ret WEE 4 nd ts ES Z B 
ES SU hg 8 6 3 PUREE So. 9 07 gs 1 
__— 
= \ Tega 
W. 


of the formes of teſlamentes. 160 
yerie manie be of this opinion,that thou ough- : 
teſt to marrie within three yeeres®. Others are b)Barin L.z.6 ad flies 
of a contrarie opinton,and that itis ſurhcient to cum. E.quido &quis 
marricatanie time, either within three yeeres bus quarrapars.laf. 

" © ES Sichard.& ali) in I.,2, 7 
orafrer'. In whichcontrarietie of opinions, I © 4c1ngir.& tb. © 
ſuppoſe that it the executor be appointed vpon i)Paul.de Caftr.ind.”. 
condition,if he marrie,thatthen he maic at any Ww ae cas once 
time accompliſh the ſame, not onelie within n.z;, 7 
three yeeres, but after*. But if alegacie bce gi- = 
uen vppon condition, if the legatarie maric, £)Paul.de Caftr.ind v4 


__ ws . L.2.Grafſ.Theſaur. . * 2 
then itis the common opinion of the writers, cc,,.op s.legarum.q. + | 


£3 

7128 

HY 
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that the legataric muſt be married within three 46-n.s. > oi 
yeeres,or elſe the condition is ſaideto bee dehi- v4: 
cient,and ſo is thelegacieloſt'. Andalbeit the o- = 
_ theropinion is{aid to be truer, that the condi- 1Bar.jaf.Dec.Sichar; 


tion is ſufficiently accomplithed by marying af- &aby.in «.L.2.quoro ig 
| m - * > OP1NIO COMMUNIUS EM,5 5 
depart from the common opinion : for what- com.op.s.legatums ..* 7 
ſocuer is affirmed for the truth of the ſingular 4465-5 
SS LEE” | m) Mantic, de conie&, 2 
OPINION ; yet that 1S preſumed to be the rucr vir, yol.l1b.11.tit. 18,n, 
opinion, which is more commonly recejued®, EPS ſupr. 4 
The reals of the difference -wherefore the lega- wr anger « 
taric is excluded rather then the executor, if he 4 
doo not matrrie within three yeeres(as is before 
ſhewed ) namely, for that the executor other- 2 
. . . 5 . > OV 1 no 
wiſe is ſubicto moreperill then the legataric”*, Pa og 


Of the vnderſtanding of this condition, 
viz. If he aze without iſſue. 


1 Manifolde queſiions by occaſion of this condition, WE 
it hedie without ifſue. = —. 

2 Whether he be ſaid to die without iſſue , whoſe iſſue 4. 
| 7 Y 4 & 
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Tt Thefourthpart 
is naturall,but not lawfull. 

3 What if the father and mother doo afterwards ma-. 

ric together. 

4 When the iſſue is lawful, not naturall, whether he 

be ji to dic without iſſue? | 

s Whatifthe childewere got by another man before 

marriage. 

6 If another haut to dowith the wife beſides her huſ- 
band,yet the child ſhall be deemed the husbands. ' 

7 Diuers extenſions of this concluſion. 

8 What ifthe childe be like the adulterer. 

g How commes it to poſes the childe is ſometimes 
like unto another then him which did beget it, 
10 12 ſome ""_— husband ſhall not bee indged the 
- father ofthe child begotten during mariage. 

11 Whether ſhall the childe be the former or the ſe- 
conde husbandes,when it is vncertaine whether of 
them did beget him. 

12 Whether hee bee ſaide to die without iſſue,vho had 
F children,but not at his death. 
' 13 Difference betwixt this condition , It hce die 
without iſſue, a»drhis, If he haueno iſſue. 
14 Whether that father is to be deemed to die without 
iſſue whoſe\child is unborne when he dieth.\ 
15 Whether he be deemed to hane died without iſſut, 
whoſc child dieth ſo ſoone as it is borne. 
16 If the childe he heard to crie,the father ſhall be te- 
nant by the carteſie. 
17 What if the childe were not heard to crie. 
18 bay zf the iſſue be borne dead , or djeth as it is 
orne. | 
19. Y hat ifa monſier be borne whethr ſhall the pa- 
_ rents be indeed to haue died without iſſue . 
= 20 YYVhas 
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20 YV hat if the childe in the mothers wombe, being 
made executor, ſhe be deliuered of diners chilaren 
at one birth,whether ſhall enerie of them bee exc- 
cutors? | 

21 Y/Vhatis tobe obſerned in legacies, where moe are 
borne at one birth. 


d.xv. 


z==n S there f is no codition more viual 
=! then this, (1f he die without iſſue) fo 
{Bll there is none that dooth miniſter 
FM moe queſtions (although ſome of 
S=2 them be notaltogither ſo difficult) 
which thing that it may the better appeare, let 
vs firſt ſuppoſethat the teſtator doth make thee 
his executor, or dooth bequeath vnto thee an 
hundred pound.it he die without iſſue, This 
caſe dooth miniſter all theſe queſtions, What if 
the teſtator haue iſſue naturall, but not lawfull ? 
Or whatit he haue iſſue lawfull, but not naturall? 
What if he haue iſſue both naturall and lawfull,but 
the ſame dieth before the father: Or whatif hee be- 
get his wife with childe, and then de before the 
hilde be borne ? Or what if the child dze before it be 
borne? Whether ſhall the teſtator bee indged to 
dre without ifſe; yea, orno? Alltheſe and ma- | 
niemoe like queſtions, may be demaunded by 
reaſon of that codition (It he die without iſſue) 
whereuatoT ſhall anſwere in order as they bee 
propounded : preſuppoſing thatto haue iſſue, 
15 to hauea childe,or children:and to die with- 
out iſſue js to die with outany childe. 
| | Ys When 
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When the iſſue 1s naturall,but vot lawjall , if 
enT the flue 15 natural,,put not: if> 


_ thewilland meaning of the teſtator do not pp. 
Fo ©  'pearestheteſtatoris deemed to haue died with- 
I 1 PAW Y ouritlue *: for it is not likelie thatan honeſt per- 
| exfaco.$.6 quis roga- ſon ſpeaking of children,did meane of baſtards, 

| £us.ad Trebel. L.vulgo Hyr of lawtull children : Inſomuchf thatif the : 
 defſtatu hom.tf, Man- 4} 0» 3 
| ctic.de conie&.vit.vol. IEltator do begeta childe, and after the birth of 
| Ib,1r.cr.g.inprin.Si- the childe marie the mother: yet in this caſe 
> 1% pain ye SFRY am of this opinion , that by the lawes of this 
© Rir.&ſub.BraR.de leg, -FTealme he ſhall be tudged to haue died without 
3 pope Angl thy - iſſue. For thou ſhalt vnderſtande that in the 
T Ripa, ind.L. ex fa&, f1Me Of King Henrie the thirde*, this queſtion 
# $.firogacus. ad Trebel. being propounded in the Parliament, Whether 
3 +:95 uy "vs wn 19 + one borne before matrimonie might inherite, as one 
© q.37.0.5. borne after matrimonie? All the Biſhops anſwe- 
þ © Mercon.c.5-21-29 red, and faide, thatitwas againſt the common 
F- 43 order of the Church,that ſuch ſhoulde not in- 
E  d)Per c.1.& crants, NETIC * : and they all inftanred the Lordes tem- 
þ quifiliſunclegir.extr, poral and Barons then aſſembled in Parl;ament 
7 (or ogy ; PP that they woulde conſent, that all they that 
F | were borne before matrimonie, ſhould bee le- 
gitimate, as well as they that were borne with- 


in matrimonie, concerning the ſucceſſion of 


4 inheriraunce, for as muchas the Church ac- 
 . cepted fuchas legitimate. But they all with one 
I yoice anſwered, that they woulde not chaunge 
\ thelavwes of this realme, which hitherto had 
e)Merton.c.9.an.20, & 
Ry. beene vied and obſerued®. 


 Whenf. the iſſue is /awfull, not naturall; By 4 
4 lawfull iffue in this place , I vnderſtande that 
L Anſacapary childe which is begotten ofa married woman, 


* Anglliþ.2.c.29.n.4.. | | ys 5 
” verb&hcet, | by another then her husband*, (for ofadoptio, 


arrogation, or any other meanes to make chil- 
pee” : | aren 
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". ofthe formes of telamentes. 162 | (2 
dren lawfull,except marriage,wee haue no vſe g)Traderepub.Ang 
herein England *,)In this caſe, firſt of all, the þ)i'c.Gouisrogams. © | 

- meaning of the teſtator is to bee regarded*,the L.vit.C de his quivzn "4 
which it itdoonotappeare, then itſcemeth by RE cnn 
the lawes of this realme, that hee is reputed not ge conie&;vir.vol. lb, 
to haue died without ifſue,but as it he had got it !7.tiedin pine 
himſelfe: becauſe by the ſame lawes * itis pro- he bias Mb 

5 uided,f that if a man take to wite a woman, 1.4.Brook.cod.utn. > 
whichis great with childe by another that was i ey bt 
not her husband, and after the childe is borne ml MM 


within efpouſalles or mariage;he which maried 
the woman, ſhall bee fſaide to bee the father 
_ ofthechilde, and not hee which did beget the 
ſame, although the childe were borne the next &) luxraillud, 


 dayafterthe mariageſolEnized* : for whoſe the rao WH: 
cow 15,as it is comonly ſaid,his is the calfe al{o'. 1Quodrtamen von eh 1 
6 Muchmore Tif after the mariage an other bmpiicter verumin, "ty 


. . . . . viduis,vt T 
man haue carnal conjuntion with his wife ſhal ;f1,,2.yerb. baſtardy: 4 


the husbid be deemed the father of that child, crinki.4 5. 
which is not onely borne, but begotten du- _ 
ring mariage: for then byal lawes the husband - 


5 


is preſumed to haue begotten the childe him- bf 


ſclfe, and not the adulterer”, albeit another mL. flium. de hisqui 1 


7 had to do with her beſides her husbid.Whichf parn viouenciure 
concluſion becauſe itis in fauour of matrimo- adul.f.& ibi Legiſtz.c;\ 7 


nic, and tendeth to the benefite of children, is Michacl.de bl.przzbig,/ 2 
diuerſly extended jw apeepoalabrs; | 
. : ext.&1b1 Canoniſtz. % 
Firſt therefore,although the mother doo co- Bra.deleg. & cenſite -* 
habite with the adulterer, yerif the husbande SLOT nk 2 
Hauefreeacceſſe vnto her,he is preſumed to be Cie fus & legit-Abb.. * | 
the father and not the adulterer®. For albeit it * — de {pr - 
5... Cano.cxr, .de. +: 

bee likelte that the adulterer did begette the rw pce goings j;7 4 


childe,yetſecing itis poſſible that the husband condl.788. 
| , _ * did 
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H OY d,L. Eu: 


| Jinn j "oe did beget'it : Honeſt mollbliie i is brefred 


tl 
de —_——— before that other poſlibilitie, which is linked ſr 
Les with diſhoneſtie*; Secondly, albeit the wife fl 


© ©.denup.Gab.lb.x. WEre as common as the Cart-waie, making ar 1 1 


de przf L 
I? Eo pen profeſſion of her filthineſſe, yet the huſ- 


© &concl.788.n.z9. band,ifthe be notaltogether outof his guard, 
\"Q)Ab.inc. per {+ qa 


| \ theadukterer!. Fourthl alan the morher 

E doo confeſle thatrhe aduſterer did beget the 

: | Pas. de Noth.& childe , yerherfole confeſſion dooth not hurt 
g £24.02, Alciat. 

P.37-0 6.Perr, Du- | Fiſthly, albeit the childe be borne blind, 

; or lame, yet is the husbande preſumed to 

& haue begotten the ſame, and not the adul- 


A | Ls terer” . In which caſe, neuertheleſle ſome 


.epitom.de Nauec beene of this 0 inion , that this childe 
-2:pdrr. co8:5.3. yas begotten in adulterie* , being ſo borne. 


"x conc. (asithey imagined) by Gods prouidence and 


: | breg334 limir.z, Haſtice, becauſe of the ſ{inne of the parentes: 


b. x Ba + 265-54 whoſe raſh opinion is by others refeclled as 
© confs8inprin.vol.s, CITONIOUS and blinde”, hauing no better 


ex.conſ.r57.vol.5, prounde then had their conceipt, who asked 


ee doabi -Ayppol- of our Sauiour Chriſt (as he paſſed by a blinde 
{+ xathvius opin. Aucho- Nan) who had ſinned, he or his parentes, that 
8 ore Wi he was borne blind*: To which-demaunde our 
E -: TI demi- Sauiouranſivered : neither he nor his parents, 


3 | rabil.ſecrer.nature.c 5- but that the power of God might be made ma- 
: ;- -y)Couar. de ſponl, .C.S. nifeſd”. | 
E om $.2,part.Ducn. 


J "dreg244.infiaow — @ Sixtly, albeitf the childe bee verielike the 
B z)Evangel.$.lohan,  adulterer; yet! ſhall the bucbands bee deemed 


£.9.in prin. 
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the father*. Whercin diucrſe (I confeſſe) of no z)Bald.inL.Gallus.de 


cg + -j- Ib.&poſthu.f.n.13. 
ſmall audthoritie haue contended mightilie, p31 $* cagr.comm, 


that this childe is to bee adiudged the adulte- 257.vol.3.Alciard., 
et Cres: Lag : JI. : : preſump.37.0.3., 
rers', fortifiyng theirafſertion with this reaſon Aber, LI Ede 
eſpecially , becauſe in other creatures nature gar.hom.Paril.conil, 
hath ſo prouided, that each thing dooth beget 19-vol.2.n.59.Bald. 
% ETC > ſolfe® - con(.390 vol.z.Fulgol 5 
that which 1s like vnto it {elte* : yet contrart- .,,6...cot3.Coral.*: 4 
wiſe, their opinion hath preuailed (as being ar- L z.Miſcel.c.22.n.s. | 
med with argurnents of the invincible truth,). ®)! Tre «ig 
who defende that the husbande ought to bee 1cg.Conub.leg.7.Maſes © 
indgcd the father of thatchilde which is ſo like: dc,P>ac.concl.792.9.29,*/3 
theadulterer,and ſo vnlike himſelfe*, Neither c)Bagtaf.& communt” 
is that other reaſon of ſuch force as 1s preten- ter Mol Galle Seng 
. *x* . i1Þ, ? A 
ded becauſe f this forme or ſimilitude maie ;.,;.- Propids 24 i 4 
happen to the infant by the mothers ſerious co- ritatem accedererefers 2 


DW:  Maſcard de probac.d, 
gitation or firme imagination at the time of cond. 


the conception "For proofe whereof wc may d)Alciar.d.przſump. 
read in the holie Scriptures, howe by Iacobs 37-9 Baldind.L, 


ns out Gallus. 
deuice of the ſpotted ſtickes being laide before For vgs" Sure nes 


Labans ſheepe at the ramming time, the lambs faruafque in delicijs - » 


became ſpotted*.Famous alfo is that accident bvitle legirur,fimi. oa 

: . , . + lefquejjspartusenixag,, 7 
(regiſtred in the bookes of ſundrie writers*) coraſd.c.22.n., 
of a beautifull ladie., who hauing a husband of 9Genef.c.zo. 


a faire and white complexion, was delinered of t)laſ.n L.Gallus.M.de> _ = 


: £2 ib. & poſthu. 3.649, Cas 20 J 
a childeas blacke as pitch, like vnroa Moore or raflb.z.Miſcet.c.22, 


Ethiopian: and hereupon bcing accuſed of Fenron.de fecrens naw, 2 


* - TUCZEoCohs -! 
adulterie, ſhee was acquited and abſolued, for ants 


that by the opinion of the beſtlearnedin/phi- 
ſicke and philoſophie,the fame did ſo come to 
paſſe by reaſon of the piQure of a black boie,or 
litle Nigro,which did hang in the bedchambes :-. 
at thetime ofthe coceptis.Like vnto this isthat . 
credible hiſtotie of another woman in the tirne * 
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T he fourth part. 
of Charles the fourth , Emperour and king of 
Boemia,who becauſe ihe h ad roo much regard 
to the picture of Saint Iohn clothed ina Ca- 
mels skinne, which did hang at the beds feete 
during the conception, ſhee brought foorth a 
childeall rough,couered with haire like vnto a 


g)Coraſ.in annorac ſu- Beare *, The hiſtories are full of theſe kinde of 


per quodam Arreſto 


Tholofl.fol.z1,Fenton. 


vb ſupra. 


h)Coraſcind. annorac. 


cod.tol.31.Lhdouic. 


Vives in12.lib Augul. 


: de cluitat.,D Cl, 


i)Plutarch.de placitis. 
philoſ.lib.5.c.12.Co- 


raſ.ind.c.22.n.2.lib.2, 
Miſcel. 


k)GloſſinT.quzrer a- 


liquis.de yerb.fig. & in 
L.non ſunt.ge ſtat. 


:homFd. 


accidents,I ſhal cotent my ſclte with one more, 


which did befall in the time of the Emperour . 


Maximilian,in a towne in Brabant*: There ina 
publike plaic or ſpectacle, a certaine man whole 
part was to plaic a dauncing deuill, afſoone as 
the plaie was ended,ranne home to his wite in 
his deuils attire:and being moued in fpirit,cat- 
ched his wife haſtilie in his armes , and muſte 
necdes &c. in that habite, ſaying he would be- 
get adeuill ; and fo it came to paſle,that at her 
childes birth ſhee was deliuered of adeuillith 
monſter,which as ſooneas it was bornc, began 
to leapeand dauncelike to the father . Which 
examples(with diuerſe other like experiments) 
being made notorious , manie women (that 
they might bring foorth beautifulF children) 


haue gotten beaurifull pictures, and fixed the 
.famenigh to their beddes, and haue in deede 


oftentimEs brought foorth children like vnto 
thoſepictures , in the ſight whereof they w ere 
formerlie moſt delighted'.Sceeing then the con- 
ceite or imagination of the woman is of ſuch 
forcein the act of generation,that whoſe forme 


or ſimilitude is then in their minde.the ſame 1s 


notſeldome repreſented in the childe®: What 


maruel the it the child which is begotten by the 
adultercr 


FD 7 
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adulterer beelike vnto the husband , when the wing —_ nag 
adulterefle fearing to be interrupted by his re- &*% ma.1.Gallus.8; 


turne, who woulde take but: ſmall pleaſure ar dc lb&poſthu. 


Bald. ind.L.Gallus, 
ſuch ſporte, cannot bur ſtill hauean eye to that _—_ > rw " 
doorc,vntil the peril be palt'? And wherfore the verd.tilius.concl.792. 

. - J 
al/oſhoulde we wonder, that the childe which 9 On © 
is begotten by the husband,ſhoulde bee like to 0) de quibus Maſcard. 


_ theadulterer”, vpon whole face and fauour her deprobac.d.conc].788,. 


minde is fullie fixed, who in the middeſt of her © tg 


dclights imagineth the ſtolne water to bee the te preſip.;7.Menoch. . 


ſweeter"? Nay rather, itis tobe maruailed that 4 Arblud-lent 89. 
4 l - - + . Gabric]. deprzſump. 
itſhould bee otherwiſe, but thatthealmightie concd.ag. 
dooth ſtill reſerue his prerogatiue, beſides and fury gg. _ 

pf : o . TOTS 4 n, £ 
contrarieto the courſe of nature , beſtoweth g1F,, 225254 4. 


. F . & lib.2,C.29.N.3.& 4 - 
what formes it beſt liketh him,vpon cuery crea- Knchin.cir.diſcent. fol. 


ture. Other extenſions there bee of this rule*, 19#-Brookcirbaltardy. 


” OB . n.igq. | 
butler vs returne to the limitations. :\c.cxtenore.dbreftib... 


The firſt limitation is thisf,when the husband exr.& Panor.ibid. Pas 


Ret 8 riſ.conli].64,vol.3.n.t. 
was not within the foure ſeas at ſuch timeas the 720110 y6lan, 


childe was'conceiued 4, or at the leaſt was ſo 35.78.Maſcard.de pro-- 
farre abſent from his wife, or impriſoned the Þc-concl.783.nq0, 


; . . Petr. Duen, d.reg+ 344+ . 
lame time, that thereby it was impoſſible for nan Abridatit. 


him to haue begotten the ſame childe ©. Which baſtardy.n.4. 


: ; PETS a S)L.ſeptimo.de ſtat. 
time of conception when it was, may beſt bee ht 7 TRay 


knowneby relation to the birth of the childe: fyppocratis.ib.de 
For a woman cannot bring forth a perfect parruſeptimeſtri,2 


; bY uo non difſentiunt A-- 
childe, before the beginninge of the7 months: Trotellib.r, de natura 


neither can ſhee beare a-childein her wombe animal.Plutarch;ltb.y. 


frer t de placir.philoſ.c.r8. 
a he ende of the tenth moneth from the A ny = ene 


time of the conception atleaſt by preſumption hiſto.c.zr. 


of law", exceptit be for one, two or three daies Pow nm meg 

: > 2 E ns, ir, VIC". 
Tiraquel.inrep.L, f vnquam.C.de reuoc.don.verbſuſceperit, vbi muta =o indig- 
nadepartu ſeptimeſtri & decimeſtri,ex Hyppocrate; Ariſtotele,& alijs,tim Medicis, ning 


Philoſophis deprompra,viderelicet. Sed pre ceteris Legiſtis, preclarifhime,& copiofifli- - 
MOTIg.. 


o 


nc de naſcendi tempore,ſcripht Gemilis noſter, . 


The fourth part. 
vAccurſind.S.vir. more at the verie fardeſt* : So thatif the huſ. 


Auth.de rcftit.& caque : | OY 
Se oalindinT. band did depart from his wife aboue tenne 


P | | 
Gallus.deb.& poſthu Moncthes with thoſe fewe daies added there- 
 EMenoch,de Arb.ud. yntg,norretuned vntill within ſixe monethes 
queſt. 11b.z.cal.$9.n. 41. FE OP FP "i". 
x)L:filium.ffde hisqui NEXT before her dehueric, 1t1s impoſſible tor 
funt fui,vei al.iur.& him to bethe father ofthis childe,being other- 


- DD.bidem, Gabr. lib, ,..: | 
Lcom.concltitde Wi{eaperfetchilde.! 


prxſump.concl.14,1. Secondly , if the husband were not able to 
19.Prac.Andr.Gal. 'begetachilde, at{uch time as his wife did con- 
lib.2,obſeru.97.nts. © oy bed 43rhefathed oft! 

Y)L-1.&de Inflir.& iur. CEIUC, hee1S notto be deemed the lather of that 
(+0956 17 ug childe* : Forſeeing law is butan arte of righte 
agop. Parif, colilt0o, a4 g00d'”,by imitation of nature”, it were a- 


yol.2. ; ; wa | ; 
a)Pariſd.confilio.& gainſtall rightand reaſon that he ſhould beiud- 


confil.29.yol.2.Bar.in ped the father of that childe, by tiction of lawe, 


TEE quid vic. which hecould not begetby poſlibilitic of na- 


Þ)L filium.f.de hisqui ture *: whether he were diſabled. by grieuous 


ſunt ſui,ycl alien.jur. b : tthss 
Maſeard.deprobac. -{1<keneſle?, (eſpecially ſuch whereby thoſeparts 
concl733.n.40.41.42, Ofthe generationare affected* )ior it were by 


Abb.&Felin.in c.per reaſon of olde age*. For howſocuer it maic 
S.de prodac.cxtr. WF BF. : 
Braton.de leg, & con. ICEMCA paradoxe to ſome, yetis it commonlie 
ſucrud. Angllib.z.c.29, recciued fora true concluſion amongſt the lear- 
ng.&lib.r.c.g.infn. 14, thatasA WOmMA in procelle of time becom- 


£)Mcnoch.de Arb.iud. | | , 
queſt caſ.89.v. 53. Pa- MEth barren , namely after fiftie yeares : ſoa 


to, man allo is atthelength depriued of the abili- 
a . "NT... X | . . . . 
concl.788.n.43.44, Pa. $iC Of begettinge a childe* , that is too ſay, 
Izot,de Noth.&Spur. at foureſcore yeers,if not before;*neither is that 
C.24.N.3.% ante cos : : 
ſeripſerit Bald. &Cya, © PIrAric where Laid before, that by thelawes 
md.L.ftium, '* of this realme,ifa man take to wife a ſingle wo- 
 ©)Dc hacre,vtdere | | 
"qualiberpraclare Ti- | 
raquel. de leg.conub.Lege 5.ſub finem. verb. Nec eritintempeſtiuum. (f) Socin. conhil. 
65.vol.3.Pariſ.confil.29.yol.z, Menoch, d.caf.89. n.57.Atramen in hoc regno Angliz vul- 
go creditur, ſenes etiam plus quam oRogenarios ,' hac poteſtate non elle penitiis orba- 
tos,corumque liveri communiter reputantur legitimi,& proinde ſuccedunr js ac reliqu!, 
þoe impediments non obſgante, | 
: mag 
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man great with childe by an other man,then he g)d.L.fllium; quo etis | Þ 


oy . d, $1 
which married her ſhall bee the father of the ey pu ng 2 


childe, albeitſhe were deliuered the next day non minus peritus,qui 
after the marriage {olemnized : Forthere it is hoakies et Aereg 
oflible for the husbandeto haue begotten the quir)&hzres iudicabj- 
childe : here wan 5, Now the lawe doth ny naſcitur ab vx- 
. ore, t X- 
often preſuppoſe or allowe that for true which ,,; ellen nin 
is falſe, becauſe it may bee true* : butthe lawe _ poruit ipſum genu- 
» o 8 ©. - 
dooth neuer preſuppoſe or feigne.thatthing to | ,, 1.8 alij, in 
be which is impoſſible ſo to bee, for that were L.gisquipro emptore 
vnreaſonable, and againſtnature which direc- fc fm 6 PERT Y 
: . . . Ke *y » e PILeump.11D.1.9.% 
teth arte. Againe,in that caſe he is worthilie the ; Barn 4.7 Gig Pr 
father of anothers baſtard, becauſe he when he 22.Alciar, de prafump. 
© *4y9 * « | - In princ, 
is free , yet willinglie taketh her with all her Aficio afflifto non 
faultes, whome hee knoweth to bee anothers ci infligenda.Bar.in 


whore: Burherean honeſt manis greatly be. L-2.#deno.op.nun, 
. 1 2 ald.in L.przcibus. 
guiled by her to whome he is alreadie tied and c.qcjmpub.g al.fub. 
therfore lefſe worthie to bee further afflicted *, 1)Nam cumpar militee 
But is it not manifeſt that many haue ſucceeded [1/706 calu rario,enr 
in the inheritance as lawfull & natural children magis fanendum kh 
of thoſe perſons, who neither were principall, cn,nefabearur 
neither acceſlaric,nor any way priuic to the be- dm cg we 
ectting either ofaleg or an arm,no not fomuch bo,vel ſenio confetus 
asofthe litlefinger of that iſſue?Indeed no mar- Rego neWege. 
uaile, when there is not due proof of impoſſtbi- lids probari generandi 
litie! ,the defect is notin lawe, but in proofe”, impotentiam,quam 
which proofe is faide to be the chariot wherein W's 
the Iudge doth ride towards his ſentence”: Or ria, eadem runc pror- 
howſocuer ſuch iſucis admitted to the ſucceſ- %5,manet hincac _—_ 


ſton by interpretation of the lawes of this m)L.duo func Try 
 realme*: Yetwhen the teſtator ſpeaketh of if: 9-<ſtarurel. © = 


es Bl _ n)Mamiic.deconie&. "=Y 
: ty0L.ub 4.tit.it.n.gz. (0) Immo non admitritur probati gignendi impotentia,fi Bra 7 
ono fidem adhibeamus. lib, 2.c.29.n.4. intin.ybinon aliter ab alio genirum,pro matitk ' ** 


flio iudicandum fore cenſet,quamfi prazſumi poſlit , cuma marito gigni potuille, 


ſue 
4 


"Am » 
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Ll  Thefourth part 
| ſue, it is notlikelie thathee did meane of ſuch 
p)Mancic.de conic. iſſue, which is not aſwell naturall as lawſull?, 


07 pou FER tan which meaning of the teſtatoras in other caſes, 


V2zH. Ztatis, | {0 in this alſo ought to be obſerueds, 


M7 --0-07009% 15 he ; Diuerſeotherlimitations there bee of this 
I cm auzſtio.C.de formerrulc, ſhewing that the childe is not to 


lega.$.difponatin © beaſcribed to the husbad, but to the adulterer : 


Auth.de nup.Dcc. - 
beaTa's. . namely,when the wife doth make an elopemet 


r)Quas videre eſt apud from her hushand*,and doth altogether coha- 
Gabr.:ib.r.com. concl. hit with the adulterer,and-eſpecially if then allo 


Mee oon 76 ' the childe bee borne blinde, orlame, or be like 


© 8)Brook.cir.baſtardie. vnto the adulterer, for then.it ſeemeth that the 
|. 8.4 Alciadeprz UP» aqultererſhallbe judged to bee the childes fa- 


© xeg-3-przſump.37-9- 


" Pariſconſil.ro.,n.. ther,vnleſſe it be prooued that the husband had 
34.rol.z.Maſcard.de free & oftE acceſle vnto the mother: but becauſe 
probac.concl.783.2-1" 3 ubrofthetruth of theſe limitations , Idare 
not deliuer them for currant :. neuerthelefle in 

teſtamentes, the willand meaning of the teſta- 

OMantic.vbi ſupra; . £Or1s to be regarded, and ſothe husbandeis to 
Baul.de Caſtr.confil, be judged to haue had iſſue,or not to haue had 
39evol.t. iſſue accordingly". What if the wife be maried 
to another husband very ſhortly after the death 

of her former husbande, and after her.ſeconde 

mariage bee deliuered ofa childe, whoſe iſſue 

ſhall this be,the former or the ſecond husbids: 

If rhe wife weregreat, orapparantly with child 
Y at the death of herformer husband, then there 
x)DD.in L.Gallus.f. 1s no queſtion, but thatthe iſſueis to be aſcri- 
PR roar gh bed to the former husbande*. But'ifihee were 
Kirchin.in ric.deſcent.» NOt apparantly with childe, fo that by poſſibilt- 
fol.108. tieof nature,itmightbe the child, either of the 
tormer orthe ſecond husbid,for that perhapps 

ſheis delivered within eightor nine monethes 
after: 


FRY 


of the formts of teſlamentes. . I166 ,) De qua. Bar. Bald. 


ter the death ofher former husbande ; yet not AER <— png 
allus.fr.de bb. 
before the ſeuenth moneth next after her ſe- roll Abe veer 


cond mariage, then the queſtion is much more tump.reg.z.prztump. 


doubttul': wherein how manie heads, ſo many 37:28. 
Hol q Z)Si quis horum altet- 

wittes ; howe many men,ſo many mindes; and caiones& pugnas vis 

no man which hath not ſomewhat to ſay, as dere cupiar,legatlaſ. 


. —» ind.L.Gallus,& Iacob, 
wel for the defence of his owne opinion, as for = ode 


the confutation ofthe contrarie. ButTI will not ciſpucatione,quam 


trouble you with their tedions diſputations *, I —_— - "ata 
» 5 = py . p Es K 0 : 
will briefly repeate their opinions touching 7,14. _ 


this queſtion : Some theretore doo holde that*a)Mulros inhac ſen- 


the former husbande ought to bee iudged the £552 ftcrillerctert 
Coraſ.in annorac.ad 


father *: ſomethat the ſeconde husbande® : O- arretumquoddam 


thers that both*: and others againe that nei- pm moe. , 
& | ef + By nto. acca.in Yi 
ther* is to bee deemed the father of the iſſue. f#.deſtat.hom.poſt I- 


 Somefay that the mother is to bee credited *, mol.ind.L.Gallus, 


which of them is the father : and ſome ſay that )Angel.in L.duo.de 
hzred.inſtievend. ff. 


itis inthe childeto eletand chooſe * whether q)1ac.dc Beluiſ.in d. 
ofthem hee will for his father: Others are of dipurac. 


CS | e)Alciar.d.przſump. 
this minde,that he ſhall bee deemed the father anpeal.aialt 


by whom the child may receiue the greater be- de probac. 


nefite*: And others, thathe ſhal be the father,vn- )Alex.ind.L.Gallus, 
n.14.verſ.hoc tame di. 


to whom the childe is more like in fauour,com- a.m. cum eco con. 


plexion and proportion of bodie* : Manie do ſentirBerry __ 
A ms us 2 rius Apgliz,de quo 
leaue it to the diſcretion of the circumſpect 1, i ponadie n, 


Indge, who is not tied toanie one opinion a- r8.nfin. 

lone, but according to the varietic and proba- g)Peciinc. per tuas, 
bilitie of: circumſtances (together with the ad- INS 

viſe of Phiſitians, Midwiues, & eſpecially ſuch h)Coraſ.lib. 2, Miſcel. 
as beeskilfull in aſtrologie' ) is to decide the 5A. ny. ad Alexind. | 
controuerſie* . Finally, by the lawes of this L.allus.vbijAftrolo- 


, -f ; i longe pre 
 natur medicis. (&)Bar.in d.L.Gallus.cuius opinio & verior, & ela by ng cſi di= 
citur,attento jure ciuili,laſ.in d. L.Gallus.n.72.8& Alex.in fin. 
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T he fourth part. , 
realme,at leaſt in caſes of ſucceſſion of lande, it 


NTca&.derepub. Ang, ſeemeth thar the ſecondhusband ſhal be the fa- 


lib.z.c:6.Termes of © therofthis child ',becauſe itbeing certaine that 


| law.verb.baſtardy. Kit- the childe is. not in] and co- 
- chin.tir.diſcent,fol.r08 dc is borne during the _— 


habitation betwixt the ſecond husband and the 
mother, and vncertaine whether hee were 
begotten before,it were veric harde and daun- 
T gerous to adiudge him to bee another mans 
| m)Apoſtil.ad Bar.ind. Child, rather then the ſecond husbands,who by 
| L.Gallus, poſſbilitic ofnature may be his father®, and to 
_'whomitis to be imputed; thathee aduenrured 
 foſoonevponaniother mans widow”. 
| n)Ano.VacinL. When the iſſue is both naturall and law- 
* 7-deſtathom.ſfl.. Al}, bur dieth before the father - Tnthis caſe the 12 
| o)Lexfato.s.6quis fatheris faideto die without iſſue*. And there- 
autcm. fad Trebel. fore he that is made exccutor,or to whom anic 
vp "x poi ve thing is bequeathed vppon condition,if the te- 
tione.de yulg.*& pupil. ſtator dic without ifſue,may in this caſe bee ad- 
_ + 1 opens pro mitted to the executorſhip,, or obtaine the le- 
- p)d,$Giquis wi 4 eacy”:foralbeitthe teſtator may be ſaid to haue 
© © hadifſue,yetcanitnotbedenied;butthat he di- 
q)Barind:Lhzredib*. ed without iſſu, becauſe at the time of his death 


 Zaſ.ind, L.inſubſtitu- pany 6 EO 
rg +vumirafng Weg he had no iſlue®, Indeedef if the reſtator make 1: 


Graſi.Theſau.com. op. thee his executor,or bequeath vnto thee a hun- 


mg REP" K Ef dred pound vpon condition,if he ſhall hane no 
de Roſfaiind Lexfa, 1{Iue: thenifthe teſtatorafter the makin g of the 


Qo.$.pen.Mantic.de will had iſſue, although the ſame were not ex- 


0949 15 un fe tant , nor liuing at the time of the teſtators 


s)Mantic.vbiſupr.Zaſ. death, it is ſufficient to exclude thee from: the 


” 9g 7 ſubſtirutione. executorſhip and legacie”, vnleſſe it doappeare 
DL Ghis.Sfitade Ehatthe teſtator did meane of having children 


 cond.8:demon..Zaſ. at the time of the death *: which meaning is. 


- 


*,1nd.L.jo ſubſticuttone. £,; . ” t 
urgfolz.o.,  wudto appeare ſometimes by this word (hen NM 


* 


; 14 


I5 


of the formes of teflamenies. + 167 

as when the teſtator ſaith, 1} 1 hae no iſſue,then 1 

will that A.B. bee my executor, for this worde 

(then) is ſaide to fignifie extremitie of time, ſo 
thatitisnot ſufficient that the teſtator had if- | 
ſuein themeane time”, vnleſſe cuen then hee '/*S-fiits 
had iſſue when his teſtament ſhoulde tak effe, 


which it can not doo ſo long as the teſtator ” 
liueth*. | x) Mantic, poſt.Bar, & - 


. $6 Alcx.d.lb.ir,de cGicc, 
When f the childeis in the mothers wombe JV b 


at ſuch time as the father djeth;It we would in this 
caſe knowe,whether that man is to bee iudged 
to haue died without iſſue, wee muſte conſider 
whether it bee for the benefite of the childe 
that the father ſhoulde bee accounted to haue 
died without iſſue, ornot : For howſocuerthe 
rule be, that he is not ſaide to dic without iſſue, 
whoſe wifeis with childe ar his death” ;yet that Z "= 
rulc ought to take place when it tendeth to the are nap ronaa__ x 
benefite of the childe*, not when it tendethto s.6 oh nem.Cat 
the preiudice of the childe,or onely benefite of T:<bel. 
another *. Wherefore, if the teſtator make thee j/7;2in reeroide . | 
his executor, or give theean hundred pounde, a)d.L.qui in veero. 
if hedie withouriſſue, after which will made, M2"i<-de conie&vie 4 
. Wn , . X yol. lib.n1.tit.6.n.g 5 

he dicth,leauing his wife with child:Inthis caſe þ)Mancic.d.ics.n.y. 4 
heis reputed to die without iflue ; and ſo thou poſt-Baldind.Lquicin » 
art to be admitted to the executorſhip, & maiſt TT9* 
recouer thy legacie*,vnleſſe it be more benefi- 
call to the childe, that his fatherſhoulde haue 
beene reputed to haue died without iſſue: for | 
then thou art excluded - | c)L.iubemus.$.pen. C, : 

WhenT the childe dieth ſo ſoone as it is borne, 26 Trebel.& ib1Paul, , | 
we muſt conſider whether it were borne in due © > 
time or not:if it were borne in due time,ſo that 

783 by 
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TY s |:-'T he fourth part. 
by poſſibilitic ofnature it might haue lived lon- 
=. ds BEr(as in thevil. ix. or x. moneth*) the father 


E | =x 1.0979 IS iudged to haue iſſue, eſpecially ! if the childe _s 


princ.de lib.&poſthu. yere once heard to crie* : for thenallo by the 


=» "in ws lawes of this realme, that man whoſe wife was 
| e)Mantic.de conie. ſeaſed in fee {imple,or in fee taile generall,or as þ 
| vicvoLlib.rrait. 6.1.19 heire in fee taile (pcciall,ſhal be ſaid to haue had 

' Maſcard.TraQ.de ; | fo 

| probacyerb.Natus. | ifſue,and by reaſon thereof after the deceaſe of 


E yeenn.ns.s * his wife, ſhall holde'the fame land during his 
| Ecoethubzred.in- 1f6,and ſhall be called tenant by the curtelic of 


© Kiruend.& Sichard.in England,for that itis thoughr,that the ſame law 


& 


;- d.L.n.4. 1s not vied in any other Countrey, ſauing one 
- £)Licleton.tit,curtefic ms 2 GY . 'S . 
; {4-45 may Þ:] ly in England*.ButT it the childe which he had 17 


'8)Bradt. deleg. &con- by his wife werenot heard to crie,itis thought 
E ' U tAngLlb.s.cit.de h h h - b h 16s Whi h 
| excep.c30n,7.88, FOathecannotbetenatby the curtefie®. Whic 
$ _ opinion,though auncient, hath-beene ſtrongly 
. encountered of late, and ſhrewdly ſhaken by 
men of deepe iudgement,and reuerentauctho- 
ritie*;and fo the ſame not being free from con- 
tradition, cannot bee vtterly voide of doubt: 
and therefore, (as itbecommeth me) Idoo ve- 
| rie willingly referre the determination thereof, 
to thelerned and expert in the ſtudie and prac- 
tiſe of the Iawes temporall of this land. Neuer- 
theleffe,to other purpoſes and teſtamentarie cf- 
feces determinable in the cccleſtaſticall courts, 
| ML.quod dicitur. fide I ſuppoſe he ſhall not bee reputed to haue died 
© Ib.& poſthu.L.2.&3. Without iſſue, although his childe did neuer 
ge poppin. Fenn bcrie, ſo that it did ſenſible breath or moue®;for 
| efcurde homie,  Whatif the childe were borne dumbe'. There- 
| de probac.verb.natus. fore T ſay by the ciuill and eccleſiaſticall lawes, 
| eoncluſ.1088.fab fins. concerning teſtamentarie effectes , the father 


 Dd.L.quoddicitur,& .| | 
I 0g 3.8.DD. ibid, {hall not bee accounted to haue died without 


ifluc., 


Aa 


E *Dyer.fol.z5.n.: 59. 
& poſt Firth, | 
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- the formes of teftaments. 168 
Hue, if the childe did but breath, and though it 
did not, norcoulde not crie, but dicd inthe 
handes of the midwife *, for crying is not an Kk)d.L:3.C.depofthe. 


, « Coal : «, 1)L. quod certatum. C, 
onely proofe of lite" fince it may be prooued by {I ee ehar 


- other mcanes, as by motio,breathing,and ſuch n.4.Maſcard.de phac. 
18 like". In deedeT if the childe be borne deade *, conclut.ro88.n.o. 


. ; . m)L.f magiſter.C.de 
or being halfe borne aliue , yet dieth beforcit (a amb Matcas. 


be wholy borne®, hee ſhall not bee reputed to d.concl.: 088. ſub fine, 
haue iſſue?. Likewiſe in the other caſe, thatis to S'*>a4ind.Lquod 


ſay,when the child is not brought forth in due oEotecorai Cds: 
time,as(perhappes before the ſeuenth moneth, verb-fignit. "2 
gy SERE — o)Alciat.ind.L.qui 
orinthe eight moneth) ſo that it is impoſſible ,Crivi Cui adde Tie © 
for the ſame to liue: the parents for and concer- raquel.inrep L.fi vn-, 
ning teſtamentarie effectes,ſhal not be accomp- ROLLED £ 
; .verb.ſuſceperit. , > 
ted thereby to haue had iflue , howſoeuer the n.1;2.vbi criam diſpue - 
childe for a while after the birth did ſenfiblie *at an ralis baprizary © 
breathe and moue?. | dans os pane _ 
19 lItf theteſtator make thec his executor,or do ret. _ 
bequeath vnto theeany legacie conditionally, ?: powers L0Y 
if he ſhall haue no iflue,and afterwards his wife more ng ek col 
doe bring foorth a monſter, or miſthapen crea- cin-ſen.conſ.275.n. 20,” | 
rure, hauing peraduenturea heade like vnto a {7 *Mantic.de cone, © * 
dogges heade, orto the head of an aſſe, or of a 6.n.10.G:af Theſaur, 
Rauen,or Ducke, or of ſome other beaſt, or we Re ag | 
birde : ſuch monſtrous creature , though ir * 455 - 
ſhouldliue (as commonly none doo) yet1s it ,;.confunc.# de tat; Þ 
not accounted amongſt the teſtators children*, hom.Olden.in cand.” * 22 
for the lawe doth not preſume that creature to = Sichndiad.Li3.* 22 
: | . C.de poſthu, - 
haue the ſoule of a man , which hath a forme | 3 
and ſhape ſo ſtraunge and different from the 5)Bald.ind L.n6 ſunt, 
ſhape of a man*. But if the creature brought PDERLRING 
forth,do notvaric in ſhape from a man or wo- 
man, but haue ſomewhat more then God by 


L 4 . the 


7 PS 12mg 


b T he fourth part. 
the ordinarie courſe of nature alloweth, as ha- 
r)PD.ind.L.3.Cde uing ixe fingers on either hand;;oron the con- 
| poſthn.&cind non trarie,wanting ſome of the ordinarie members, 
- &inL.quzrerff.de aShauing but one hande, oronefoote®: ſuch 


verb.ſig.ldem uoque  CIEAtUre is not excluded, butis to be accoun- 
un fri es -*4 tcd for the teſtators childe.Wharifthere be du- 


L.quzret.n.9. plication of notable members,as to haue foure 


Ba!d. & Aug.inTL. : : NC 
as RE ib. AmMes,or two heades, or diſorder inthe princi 


| &poſthu. pall members,as the face ſtanding backwardes, 


bs - or in the breaſt ? In this caſe I ſuppoſe much to 
* »)Sichard.ind.L3C. bee attributed to the diſcretion of the Iudge*. 
| depoltu.n.5.verd. Anqalbeitthe writers ſeeme rather to encline 
cum aUutcima. ET = 16 | | 
| to this opinion,that they be monſters,& ſo not 
+ Y)L oftentum.ffde 1}. ountcd as childre':notwithſtanding,if 
| verb.fignif,DD.ind.L. | | ©? 
| quoddicitur, any legacie bee left, not by the parents to ano- 
= ther,but to the parents by another, vpon c6di- 
tio,if they ſhal haue iſſue: in this caſe it ſcemeth 
that it doth not hinder the parents, though the 
father did beget, and the mother bring foorth a 
3 / monſter, when it cannot bee imputed to their 
 »)4.Lquerer.dever!« fault, wherefore the iſſue was monſtrons*. | 
IJ -.-> a ac Ne- If fthe teſtator make the childe in the mo- + 6 
thers wombe his executor,& the mother bring 
forth two or three children atthat brith , whe- 
therare theyal to be admitted executors? Like- 
wiſeT the teſtator bequeathing to the childe inz x 
\ the mothers wombe., it it beea man childe, a 
a)inf.cad.pares. greater ſumme, ifa woman childe, then leſſer 
20.lub fincas ſumme:the mother bringing forth both a ſonne 
|  andadanghterat one burthen , howemuch is 


to either ? Theſc queſtions are elſewhere ab- 


| folucd.. 
What 
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What order is to bee taken concerning. 
the adminiſtration of the goodes of the 
deceaſed, whiles the condition of 
the executorſhip dependeth 

 vnaccompliſhed. 


1 Of the remedie which creditors and legataries haue 
_ 2 the ſuſpence of the condition of the execu- 
FOYJPIÞs | | 

2 The #1 remedie. is to commit the adminiſlration 
to him that is conditionally aſsigned executor. 

3 The effed? af this adminiſtration. 

4 What if the executor will not meddle with the ad- 

miniſtration or poſſeſsion of the goods in the meane 
W177. 


25] Oraſmuch f as the nature of ene- 
MAS! ric honeſt and poſſible condition 
BI! is ſuch , as it dooth ſuſpende the 
FF] exccution and effect of the diſpo- 


died either teſtate,or inteſtate; and coſequent- quis omifſa cauſateſta; '# 
ly he that is made executor, is neither to be re- L.cederediem.de 
cciued nor repelled in themeane time to or ps 2 organ 
TT. . x- {aur.com;op.$. legattfs 
from the executorſhippe*:ItiſÞall not be amiſle q;z.& upr.cad pare. 
to ſhew what orderis to betaken, for and con- : =, gs 
cerningthe poſſeſſion and adminiſtration of ate. on 
the goodes of the deceaſed, and what remedie $ heres. Inftic.de hes 


the creditors andlegataries haue, for the obtci- '**in%uuend, 
x L5 ning 


| The fourth part. 
__ningof their debts and legacics, which are dye 
' OQuod autemivre P7Elently after the death ofthe teſtator, whites 
ciuili non poſſuncle» the condition of the executorſhip dependeths; 
gara peri pendente £5» Fox jrſeemeth not onely inconuenient, but vn- 
ditione inſtiturionis, vt . & all Woe hs. 
inquaroravis reſtame- 1ſt alſo , that they, eſpecially the creditors : 
ri collocaraſir, non ob- ſhould be remedileſſe all that while, during the 
ſcruatur in Anglia, put ſiſpe | Fat f the verfor f 
alids plenuts dixiugus, JUIPENCE Or Expectation of the pertormance © 
Infra pare.s, * the condition, vntilthat bee performed by the 
 <)Creditores enim de executor, which perhaps would not,nor could 
damnoyitando: Lega- : Xt 
xari) auremdelucro NOt be effected in ſeuen yearcs. 


caprando certare dig- ' Thefirſtf remedic therefor is this, conſt. 2 


{ L Ys #. . 
| ofrum©l S derin o that hee which maketh an executor eon- 
deluredeltb, ditionally,cannot be iudged to haue died inte- 


{- L ſtate, the condition depending , orſo long as 
laren cSuftde 2c the teſtament may take cffe*: and fo the ad- 
= miniſtration of the goodes cannotbe commit- 
ted according to the ſtatutes of this Realme, 
which prouide onely in that caſe, where a man 
dicth inteſtate,or where the executor dooth re- 
; F)Sear.H8.an.z1.c.5.%& fuſe to prooue the teſtament*. It is prouided by 
| ftar.Ed.3 an32-C.11. the jul & eccleſiaſtical lawes. that it ſhall bee 
” #)L.fiquis inftituatur, TE Foe on ; 
$.1.& $.2.t. dchzred, lawfull for the Ordinarie,to commit the admi- 
E- Infliguend. niſtration and poſſeſſion of the goodes of the 
 h)4d.L.fiquis. Quzlex deceaſed,to him that is made executor, onelie 
"4 19h wg for and during ſo long time as the condition 
men jure quovtimur, dependeth.and is notextant, or clſe deficient*: 
gra quoque ur By t vertue of which adminiſtration, or decree 3 
legata ES thed- of poſſeſſion, the ſaid executor may enterto the 
ancur,criambi deticiar ſaid goods,and may adminiſterand ſel the ſame 


1491 299 ary 1% th forthe ſarisfiyng of the debts due by the teſta- 


res,{eu executor (infr. tOr,and paymentof his legacies ſimply bequea- 
part.7,$19.ndumvbi theq, and may bee conuented by them, it hee 
penleat adhuc con- - | 
ditio,, 


make delaies during the time aforclaide*®: _ 
1 


of the formes of teſtamentes.. 170 
if afterwards the condition bee performed or 
extant,then may hee ſtill retaine the goodes of ,,, ue vrobarh 
the deceaſcd.as executor to the will'- But if the grieftamwentum,& av 
codition be infringed or deficient, then ought O:dinario approbatd, 
he to makereſtitution to the next of kinne to 
the deceaſed, or to thoſe that ſhall haue admi- 
niſtration of his goodes*: For by breach or de- )r..2.5 6ſfub conditio- 
tect of the condition,the deceaſed is reputed to n«-ft.de ny IR 
hauedicd inteſtate, or as hee had neuer made \n il en rations 
executor !, and the formeradminiſtration is fi- poſſq.s.n.7. -_ 
niſhed,and anew may be committed ”. DUANE m_— 

It he t thatis made executor conditionally, ps EE 

will not meddle with the adminiſtration of the m)d.L.6quis inſtitua- » 

goodes of thedeceaſed , ne yet performe the **#<* __ 

condition, the nextremedie is this : you muſt 

conſider thenature of the condition.,that is to 

ſlay,whether the performance ofthe ſame doo 

conſiſt in the power of the executor or not": n)d.Lfiquis,$.1.82, 

It it bee ſucha condition as hee may caſfily per- 

forme, then may the ordinarie afſigne vnto him 

a competent tearme , for the accompliſhment 0\Fortaſſe rco.dies 

thereoft*; within which time, if the executor <xrrancis,6: __ 

doo not performe the fame, itis reputed forin- 4g worn. cure 

fringed or deficient”, and fo the adminiſtra- ind... ; 

tion may bee committed according to the ſta- a+ D—_ co 

tute, in this caſe, as of onedying inteſtate": q)Scar.H.8.an.ur.c.5« 

And the executor ſhall bee excluded, ifhe doo 

not purge his delay, before the adminiſtrators 

doo meddle with the goods”. If the condition r)Bald.s alij.in d.$.r. 

conſiſt notin the power of the executor, then 

may theordinarie at the petition ofthe credi- 

tors, appoint atimeto the executor to vnder- 

take the adminiſtratis & poſſeſs of the goods, 
EY during 


$\d.$.1.& DNabig. 


e 


5d.$.r.& DD.ibid, 


The fourth payt. 


during which time,itheretuſe ornegle&toyn- 


dertake the ſame adminiſtration ; ; then may the 
ordinarie commit the ſame to ſuch as hane in- 
tereſt, vntill ſuch time as the condition bee 
either extant or deficient ; 


Of the making ofan executor, toor 
trom a certaine time. 


1 Anexecutor maybe ordeinea, either for 4 time.or 

from atime. 

2 TheOrdinarie may commit adminiſtration untill 
there be an executor, or after the executor ſhippe i is 
ended. . 

3 Whether a man may ie partlie teſtate, and partly 
inteſlate. _ 

4 Whether he is [aide to die partly teſtate, and partly 
mnteſtate,which appointeth an executor , to or from 
an vncertaine time. 

5 Alcgacie may be giuen to or from a certaine time, 
or to or from an oncertaine time. 

6 That legacie is not tranſmiſdble, which is giucn 

from an vncertaine time. 

7 What iſthe wncertaintie be not about the queſtion 
whether, but about the queſtion when? 

8 What if the uncertaintie be not ioined to the ſub- 
ſtance of the legacie,bus to the execution. 

9 Thelegacieis not tranſmiſable, when the queition 

7s onelie when,zot whether. 


10 Theteſtator may make that tranſmiſfible, which 


otherwiſe is not tranſmiſc)ble. 


11 Whether that legacie be tranſmniſable,whichi is gt- 


wen after a certaine age. 
12 Difference 


of the formes of teſtamuentes, I71 

12 Difference whether the legacie bee ioined to the 
ſubHance, or tothe execution of the.aiſpoſition. 

13 Certaine caſes wherein a ltgacie is tranſmiſcible, 
albeit the age bee joined to the ſubſtaunce of the le 
gacie. | 


$. xvij. 


 Lbeit f by the ciuill lawe Heres the 

22 heire cannot bee inſtituted, either 

\ F&| from a certaine time,or vntilla cer- 

tain time”, leaſt the deceaſed might ,1r 1, can fide 
ſeeme to die, partly teſtate, & part- haredinſtiocad 

. w - -_ azres iniſtit.cod.tit, 

ly inteſtate* : yet where an executor 1s ordei brand 
ned, howſoeucr the executor bee, quaſt heres” ;; iur.f. cuins regulz ra- 


at leaſtby the lawes of this realme, hee may bee tioncm aflignar Porcis. 


: : - . 11 us.in$.&yni Inſt, 
appointed either froma certaine time, or vatill a ae _ 


a certaine time* : For example , the teſtator <)Su r.1.part.$.3.n,19, 
maketh thee his executor after the expiration ER 
of tiueyeares next after his death, or he dooth grud.lib.z. c. 11, Tra 
make thee his executor, for and during fiue Farr. Cores 
. . . . roo . 
yeares next after his death: This afſignation is {4.0.01 me Harun, 
2 lawfull by the lawes of this realme*. And theT n.45.Plowd.in caſin- , 
Ordinary may commit the adminiſtratis of the **7 Greisbr. & Fox, 
| | | * ax . £)Brook vbiſupra, 
goodes of the deceaſed to thenext of kinnein 
the meanetime, during which time, the ad of. 
the adminiſtrator is good,and cannot bee auo1- . 
f)Plowd. in cafu inter: * 


ded by the executorafterwards';forin the mean Greywb.&Pox. 4 


® "I 


time he dieth inteſtate : And likewiſe he maic 
commit the adminiſtration of the goods of the 
deceaſed 'vnadminiſtred by thee, after the cxpi- 
ration of the time of thy executorſhip , where 
thou art appointed executor but for a time. 
—< For 


© - docunque.de acquir. 


42 | T he fourth part. 
2)Brook.Abrid.ir.ad- For after the tearme be expired, he is ſaid to be 
miniſt.n.r.&n.45., | | 


h)Dec.Cagnol. & Hye inteſtate *, os . 
ro.Franc.in d.L.ius Where f it is ſaide that a man cannot die 3 


noſtcum.dereg.iur,ff, . : 
DE ohiles de nt be partly teſtate, and partly inteſtate, that is true 


K5.Cagnol.& Dec, Where the ſtritneſle of the cull lawe is obſer- 
ind.L.us noſtrum. qed": But where the teſtator is not tied to ſuch 


k)Bar.in L.r.C.de ſa+ . | . 
027 2rageew ba ſtrict obſeruance, whether it be by reaſon of le- 


Franc.ind.L,iusno- gall priuiledge.,as in militarie teſkaments*, and in 


ſtrum.in fin. = l , 
I)Hyero. Franc. in d.L. teſtaments adp las OA uſa S'930T whether it be by 
jus noſtrum. cuſtome of the place, where the teſtator ab1- 


-— =p vr- grind a deth', as in England,where we inioy all immu- 
prin. Tra, | ont "Oo ; 
Angl.libc2  Nitic, norbeetied toany other obſeruance in 


n) Brook & Plowd. vbi Makinge of teſtaments;, then that which is 


Jupr.adde Socin. Tra. ;,,..: 3s 9 
reg.&fal.reg.qoo.vbi 2 $07,949? » IN thele caſes and places, a man 


rradidir 20,caſusin May die partly teſtate,and partly inteſtate ". 
quibus poreſt quis de- It the T teſtator doo ordeine, or make an , 


cedere b x k : 
=-g65 jv. aye executor,from orvntill an vncertaine time, as 


o)L.incempus.ff.de from or yntill the death or marriage of his 


 hzred.inſtit.L.exrra- - az teat; 1Aicient 
© meumepd.tic.C.elaft ſonne: this affignation is good and ſufficient, 


is$.hzres.Inſtic.de CUECn by the ciuill law *,neither is the teſtator in 
heredinſtirucd. Grafl, this caſe ſaide to die partly teſtate,and partly in- 
"rg rg P5-1 teſtate” : foran vncertaine time is compared to 
p)Hyero.Franc.ind.L. a condition *, which ifit cometo paſſe, and be 


| wusnoſtrum, - |  extit,the teſtator is reputed to haue died wholy 
- q)L.dies incertus,ff. de Ss ma 6 : Gor 

| cond.&demon.laſin TEltate':for a condition purified hath reference 
| L-ficuilegerur.deleg. back ward, & is vnderſtood,as if it had bene ac- 
| 1106: Cutac, obſcruac. -ompliſhed immediately vpon the death ofthe 
Lbs quandociiq;. teſtator *, neither'can the teſtator be ſaide to dic 


_ Seacquir.hzred.Hycr. ;nreſtate in the meane time before the cuent, or 
Franc.ind.L.ius no- 


Nrum.dereg.iur Whiles the condition ;dependeth in expecta- 
$)L.quoddicitur.de tion*:; Butifthe condition be infringed,or be- 
mibreto-nzres92- comedeficient,then is the teſtator to be adiud- 


kzred.f,Minſing. ins. ged to haue died alwaics inteſtate,and not from 
F hzres.Inſticidehered. 
|  inftituend, Tiraquel.de retract 'S, r gloll.2,n.z7.(t) Mining, in d.S.hercs.n.4. the 


# 


5 Andherefnote, thatas an executor may 


- 


of the formes of teſtaments. 172 
the time of the breach. or defec of the condi- 

_ tio *,which is the cauſe wherefore in condicio- ,\.... r..ncind.L; 
nall aſignations, the adminiſtration cannot be ius noſtrum.de reg, 
comitted tothe next ofkinne, as in caſe of one iur-f: 
dying inteſtate,ſo long as the condition is in ſu- 
ſpence,as hath bene before declared. 


be appointed from a certaine time, or vntill a 
certaine time: ſoalegacie may bee bequeathed 
either froma certaine time, or vntill a certaine 
6time*. And albeit where fa legacie is giuen x)GrafTheſaur. come. 
trom oraftera certainetime,the legatarie dying Keg mn 
in the meane while, before the time bee come, leg.ced.Grafl.d.q.4z. 
the executors or adminiſtrators of that legata- Mw - 10,989 
rie may demaundand recouer the legacie, after ** cant 
the day be paſt, as mightthe legataric himſelfe 
ithe had liued”: vnleſſe the meaning of the te- EO ade 
ſtator be contrarie*; or vnleſle it be Pch athing ra 1-97 ROM" 
as cagnot be traſmitted to the executor, as per- Mantic.de conicR. vit.. 
7 ſonallſeruice*: Yetf ifthelegacie be giuen af- \yrienitidrinene i 
ter an vncertainc time(forſo alſo it is lawful for Ouande dies, leg, ccd.. 
the teſtator to doe®) the legatarie dying in the &b1Bar. 
mean while, the executors or adminiſtrators of ty ra 1A Lf 
the legatarie' deceaſed cannot demaunde the Tio. Quandodies, 
g ſame, but arevtterly excluded*: and tharfnor ph pm wank vg 4 
_ onely when it is vncertaine , whether it ſhall manumiſſceft. © 


happen *, butalſo when it is yncertaine whey it e)L-6 Titio.ff.quando 
. happen*: tor example, the teſtator gi- | ;. lee.Grafl.d.9.43. - 
ueth theean hundred pound when his daugh- f)Alcx.confil.s5.vol. 


ter ſhall be maried. This is vncertaine whether f 5)Eviac. obſeruac. hb, 
- . 18.c.1Vaſq.de. ſuccefl.. 


it ſhallhappenat all or no : or the teſtator 21- pgreſſllib.3.$.27.n-11, 
ueth thee an hundred pounde when his ſonne &-$39.0-3.in fin. 


ſhall die. This is vacertaine when * itſhall hap- 
pen, 


L T he fourth part. | 
E | pen, not whether itſhall happen, foritis cer- 
- | taine we muſt all die. In both which caſes, if 
Y / thoudie before the day be come;thatis to ſay, 

before the marriage of the teſtators daughter, 

or death of his ſonne, the legacie is vtterly cx- 
DL Titio.quidodi Einguiſhed, or as if it had beene conditional!” . 
es.leg.ccd.L.quib! die- Neither is it material whether the vncertainty 


bus.$.2. de cond. &de- 1a ;.5 | . . 
ona 52 anchanpey 5p br be1oined to the ſubſtance of the diſpoſition, or 


legetur.$.1.de legs, TO the execution thereof:forin both caſes the le- 


hr; wars. | | eacic or diſpoſition 1s repured conditionall* : 
I ex.in Enis.A þ he h . | 
Trebel.tf1al.poſt Bald. and ſoit is not materiall , whether the teſtator 


| &Paul.de Caftrind L ſay, I giue to A.B. an hundred pounde when 


fi cui .$.1,de leg, r. 1 BY : 6B. F 
GraffThefaurcom, TY daughter ſhall marrie , or when my ſonne 


| ops$.legarum.q.gz. ball die: In which caſe the vncerraintie is faide 
, Vaſq defaced). prefl. to be ioined to the verie ſubſtance of the diſpo- 
& lib3-$.29.n-4.quz Þi- tion : or whether the teſtator ſay, I giue to A. 
E Nioſcilicet quod : 

F” fegarum huiuſmodins B. an hundred pounde,and I will that the ſame 


Z _ ; 11008 iq ml ſhall be paied when my daughter is maried, or 
F. ve a9 RG tories a my ſonnedieth*: In which caſe it is ſaide to be 


poſt mortem alcerius) joined to the execution of the diſpoſition! . For 


| vrcommunior, ira& .<wwell in theonecaſeas inthe other, ifthele- 
eſt ycrior, ex relations 


, Graſſ.$.legarum.q.43. gataric die before the mariage of the teſtators 


| n.8.cuiſubſcribir Man- daughter, or death of the teſtators ſonne his 
© © Eic.de conicR.vit,yol, 


 lb.xr.titzo.ng,  CXECUtOrs oradminiſtrators cannot demainde 
S&)DD.inL.ficui, the legacic". —— 
: $3.deleg.r.f. But in verie truth (if we looke alitle nee- 


 DBar.PauLde Caftr. . | 
2 "098 mona 18. Fervnto the cauſe) the time of anothers death 
| m)Vaſq.deſucceſſ. 1s not onely vncertaine, in reſpect of the que- 


; wg. On S25-0-6 ſtion when, butalſoin ſome reſpect of the que- 
yol.lib.1r.cie20.n.z, tion whether” :for whois certaine whether that 
Auk apes. Ede the other ſhal die before the legatariezand this I 

- BaldifidL, aa ſuppoſe to be the principall cauſe, wherfore the 

| legacie which is giuen , ox is to bee ig arts 
| ter 
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of the formes a nm 173 . =, 
after the death of another, is reputed to be con- : 
ditionall: namely,becauſe itis vncertaine whe- .. 
ther that time ſhal happen during the life ofthe +. 
9 legatarie*. Fort.if the queſtion beonely when Clizcnbas ret 
9 Cgarar 6 OE qu y  Cuiac.libs, obſcruac. 
the time ſhall happen, and not whether it mate cap.r.Mantic.de c6iee. | 
happen during the life of the legatarie, then the "*"9b.11-tit.20.0.4.4 
legacic inreſpect of tranſmiſſion, is ſaid-to/bee 4 
pureand not conditionall*: As for example, p)4.L.hzres meus.&6 
the teſtator giueththeean hundred pounde to [/Bai4cumPaul.ce 
- aſtr, ' 

be paied theday before thy death-heere the vn- 
certaintie is onely when the time ſhall happen, 
not whether it ſhall happen during thy lite: 
wherefore in this caſe, after thy death, thy exe- 
cutors oradminiſtrators may recouer the lega- E- 
Bo, q . » A » . h h : | Np 
_ cie®, and that withoutdiſtintion, whether the q)4:L. kzres meus.L; 
vncertaintie be ioined to the ſubſtaunce of the Lena 6 
 legacie; as Igiue theean hundred pounde the * © |, *Z 

, day before thy death; or whether it bee toined 
'to the execution of the legacie; as I'giue thee 
an hundred pounde to be paied the day before 6 

thy death of OR ; | certitudo vid : ; # XC | 

Wherefore where it is aide, that when adiungi preſtarionilens 

a legacie is giuen afteran vncertaine time, if the 


#5 
Sag 


2 I 

. . ._- 
r)d.E.heres.Erli wi. 
1lius legis cxemploities 


# 


gari,& non ſubſtahels 
, , ; . > ramen cum ratio Hligh® 
legatarie die in the meane while , his executors legis fir generalis, ul 
oradminiſtrators are excluded from demaun- V*29ue calumilitenty 
di hed | :» alboie oh WET nempe quiadies not 7% 
ding tne lame legacie,albeit the vncertaintie be yoreſt noncedere vie 
about this queſtion when, that concluſion hath vente legarario,vis lev? 
gs non eſt per ynicuny? 


diverſe limitations. The firſtlimitation orre- &,.,,jumn uſtandad 
ſtraintis, in caſealſo it bee vncertaine whethers)Bald.in d.L hires, "2 
the ſameſhall happen during * the life time of Mantic.de conieet.viee.y 


yol.lib.tr.tit. 20.n.4. 


thelegatarie:otherwile,if it muſt.needs happen Cuiac.lib.18.obſcruae, 
during the life of the Jegatarie , then the execu- <-r.laſinLficui, - 3 
tors or adminiſtrators of-the legatarie are not fon —_— 
x Aa excluded, | Jy 


b tOd.L. heres meus.ff; 
| decand.& demon, 


v) L.in conditionibus, 
- Fde cond.& demon, 
þ. Mantic.de conit. vir. 
-v0l.lib.11.cr,20,n.8. 
EVaſq de ſuccefl.pro- 
grelllib.z.c.29.n.15.16 
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 Thefourth part. 
excluded, although it bee vncertaine when it 
ſhallhappen'. Anotherlimitation is, when f 1, 


' itis the meaning of theteſtator, that the execu. 


tors or adminiſtrators of the legatatie ſhal haue 
the legacie , notwithſtanding the death of the 


| legatanie in the meane time,for then the vncer- 


taintie of the time dooth not make the diſpoſi- 


tion conditional,becauſe the teſtator maie if he 


will, make that tranſmiſlible,which otherwiſe is 
vntranſmiſtible”. 

What T if the teſtator dooth bequeath ſome 17 
legacie, when the legataric orſome other per- 
ſon hath accompliſhed a certaineage,whether (if 
the legatarie, orthat other perſon die before, 
thatage) may the executors , oradminiſtrafors 
of thelegatarie obtcine the legacic*? This que- 
ſtion Iſfuppole is thus to be anſwered. | 
- Iffthetimebe ioined to the ſubtaunce of xy 
the legacie,the the executors or adminiſtrators 
of the legatary deceaſed before the accompliſh- 
ment of that age , are without hope of obtei- 
ningthelegacie? : For example, the teſtator 
doth giuetheean hundred pounde,when thou 
ſhalt bee ofthe age of 21. yeares, thou dieſt be- 
torethattime, thy executors-or adminiſtrators. 
canot obteine the hundred pounde*; except in 


- cenaine cafes, whereof the firſt f caſe is , when 15: 


relation is made to the age of the executor, 
who is charged with the paimetof the legacie, 
and not tothe age of the legatarie, or of anie 
thirde perſon*: Forexample , the teſtator doth 


* 


will or charge his executot to pay vntotheean 


_ 


be "I i 5 . PSs "5s Us * 


of the farms ofteflamentes. 
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174 
of xxi.yeares, before which time the executor E 
dieth. In this caſe (by the opinion of diverle”) ,,,_ , 1 pautde © 
thou maiſt recouer thy legacic againſt the exe- Caftr.& Lancel.Dec.in 3 
cutor of that executor dying at ſuch time,as the wag autem.per Le > 
*. ; ibertis quos. $. ab hat 3 
former executor,it he had liued,ſhould haucac- ,cgpys.fqe Alimen& ? 
compliſhed the age preſcribed in the teſtament; cibar.leg. "A 
Their reaſon is, becauſe the teſtator is preſumed 
to beare greater loue to his owne executor , on 
whome hee hath beſtowed the reſidue of his 
goodes,then to the executors executor,whom ; 
peraduenture he did not knowe* : Wherefore _ 1 
ſecing the teſtator charged his awne execu- 7/14 &T-ancelBee. 
tor whom he more loued,the rather then is he a)arg, i maior. ad mis. 
prclumed to charge his executors executor 7 
whom helcſſeloued 4. Howbeitit the teſtator . -.* 1 a8 
charge his executor with the paimentof thele- x58 
gacie by this worde zf, as if the teſtator com- ans”. 
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maunde his executor to pay vnto thee an hun- | 


,® dred pounde, ifhce ſhall accompliſh the age of <)Bar.ind$.hoc ang 
xxi. yeares: Herethe legacie is condicionall, pus —_—_ 
and therefore if the executor die in the meane f)L.fideicommiſlaria ® 
while, the legacie dicth together with the exe- —— de; 
cutor*. And ſoitis if the executorbee charged Ky _— — 
with thepaiment of the legacie after he bee of LancelDec.ind.$. haws 
ſuchage*: Nay more (contrarie to that which 2D EE oY 
is faide before) although the teſtator do charge Cuma:Ales.Arer.&e 4 
his executor with the paiment of the legacie by 1-ind-S.boc.aurem.. 
this worde when, as in the firſt example ; euen ai ape 42ers Bard 
therealſo by the recciued opinion of the more & ciusſequaces, ** 
parte, the Jegacie is concludedto be condicio- hi lupra, v2 
nall 5: and therefore if the executor die before h)Lintercidir det, I 
thatage, the legacie cannot bee recouered a- X4cmon-RL-vnic-$9 
gainſt the executor ofthe executor deceaſed*, TY 4 
Aa 2 AQ -—" 
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| The fourth part. 
no more then where it is giuen after his exe- 
cutor haue accompliſhed ſuch an age,for albeit | 
 . this worde(after) doth importa more full per. | 
and, FR ._ 8 . 
tection of time then dooth this worde whey, | 
_ yet they diffcr not in making the diſpoſition 
| k)IcacontraBar.ſenti- CONditionall : for that is done as well by the 
| = apraivgmt worde when,as by the worde after*. What ifthe 
E d4S.hocaurem. —EXCcutor being charged with the paiment of 
| the legacie,when, orafter hee haue accompli- 
ſhed acertaine age, the lcgataric himſelfe doo 
x die, the executorſtill living, whether may the 
*  . executors oradminiſtrators of the legatarie de- 
ceaſed recouer the thing bequeathed ofthe cx- 
.._ ecutorthenliuing, after he haue accompliſhed 
| DPaul.deCaftrind.s, *NE2Be limited in the teſtament * It ſeemeth 
© hocaurem.inle&.pad. that he may', becauſe thecondition ts heere ex- 
z rh  >1/aqmr a i tant : notwithſtanding becauſe it is concluded, 
| Cade cad.tol.Linterci- that the legacie in this caſe is condicional,ther- 
| dir. ff.decond.&dems. fore howſocuer the condition doo afterwards 
j EETrn cometo paſſe, yet was the legacie extinguiſhed 
| diligere ipſum legara- by the death of the legatarie, the condition 
I Cahrdoc then depending", andſo cannot be recouered 
* primo,nonſequitur Dy AS executors or adminiſtrators,vnleſle it be 
| quoddabir ſecundo. proued(for itisnot preſumed ) that the teſta- 
| Bar.in 0.5. Hoc ute tor did meane the contrarie”. 
q 3 de condetdemon. { Theſecond caſe is in fauorir of libertie or 


| Mantic.de conte@t.vIt freedgrhe from bondage*: For example; the te- 
” yol.lib.11.tit.20.n.9. 


Þ laſ.Alcz.& ali) 
, $.hoc aurem, 


Enind choc ſtator doth manumithis villeine, when his fon 
 aureiy.in fin, ſhallatraine to the age of xxi. yeeres.In which 
 p)L- Gita (criptum.ff, 


'L y caſcalbeit his ſonne do not attaine to that age, 
- demanumiſl.reſta. 99 hs kf 

, q)d.Lifiiraſcriprum, yetſhall the villeine be free, at ſuch time as hee 
: Sow &.$.hoc ſhouldhaucatrained vnto that age, ifhe had li- 
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'  Pofthe formes of teflamemtes. 175 | 
Thethirde caſe is, when anie legacies left 

to ſome godlie vie, for then alſo thelegacie may 

be recouered, notwithſtading the death of that. 

perſon , to whole age the teſtator made rela- | 

tion *. 1)Va'c.de freeeT, pre 
The fourth caſeis, when thetime tendeth þ{0,03$39-7-708 

to the diſſolution of the legacie : For example , banc varijs coatirmas 

the teſtator dooth giue thee tenne pound year- 299% — =», | 

ly,vntill his ſonne doo attaine to the age of xx1. 

yeares : In which caſe, it his ſonne diein the 

meane time , thou maiſt obtaine thelegacie of 

tenne pound yeerely,vntill ſuch time as the te- 

ſators ſonne ſhould haue attained to that age, BY 

if he hadliued*.  *- 5)L. ambiguiratem. ©, * 


de vſufrudt.Bald.ind. _ - > 


The fift caſe is, when it is the will and mea- _ 43 
. ; L 61 cui.ff.de leg 1. BY 
ning ofthe teſtator, thatthe legacie ſhould be vaſq.de ſuccefl,pgreſf, 4 
tranſmitted*. | HDJ-F ISR. : 
; > 0 t)Bar.ind,L.ft cvi.$. *© 
Bur ifthe time of the age bee not ioined to hoc aurem.infnBald; 2? 
the ſubſtance of the legacic, but to the excontion OC Ho NY 
or performance of the ſame : then the legararie 4. ©ancin a.t, | 
dying in the meane time, his executors orad- ambiguitarem.n.2, 
miniſtrators may recouer the ſame when the ata all,in _ 
time 1s expired, wherein the legatarie if he had C.quidodies.egeed; 


liued,ſhould haue accompliſhed that age”. 


Of making an executor yniuerſallie 
ot particularlie, 
1 1tts lawfullto appoint an executor either vniuer- 
ſally or perticularly. 
2 The vniucrſall executor maie entcy to all the teſta- 
tors goodes and cattels , and therefore chargcable 
with patment of all his debts. 
Aa 3 3 The 


eb '. Thefourthpart. © 

3 Theparticular executor maie meddle with no more 

' thenis allotted unto him, and therefore not char. 
 gedbut according to his portion. 
4 A man may die both ieſtate and inteſtate,in reſpect 
of his goodes, : 

5 Of aparticular and vniutrſall legataric. 


* F. | $.xv1ij. 


| [pBeHirdly T, an executor may bee or. 
| 9)6herediras.tnftic: I deined either vniuerſally or parti- 
|  dehzr.inſtir.Grafl, "| cularly”* : vniuerſally, that is to ſay, 
ppp (1 In- 2/0: Ywhen the teſtator maketh an cxec- 
iratio.q.21.n.1.Firzh, LAs ib 
Þ” Abridg.cie.cxecutor, —— =—cutor of his whole will, or dooth 
| +> © 0-56 TO commit vnto him the diſtribution of all his 
: tn goodes : orwhen.he teſtator dooth appoint 
an executor indifferently, that is to ſay,without 
d)L.3.C.de mil.cefts. any ſigne vniuerlall of whole or all : as Imake A. 
Sa ' B. my. executor*: particularly , that is to ſay, 
when the teſtator dooth commit the execution 
of ſome part of his wil, orthe diſpoſing of ſome 
' part of his goods onely;as if the teſtator ſhould 
make thee his executor of his plate, or of his 
| | goodes within the Countic of Yorke ,or of his 
> eFirzherb.Abride.tic. debts onely*. | 
þ. excc.n.25.Brook.cod. * Hef thatis made executor yniuerſally or ; 
| DEkeredios.deres, fimplie may enter to alland ſingular the goods 
zur £& ibi Cagnol, wn cattels of the teſtator * , and in that rec- 
4 -/nrft _ , ſpect is vninerſally and {mplic chargeable,with 
| anfrpart.6.S 3. the paiment of all and ſingular the debts and 
l legacies of theteſtator,ſo far as theſame goods 
and cattels do extend". WF 
He fthat is made executor particularly,canot 3 
. "4, $1 | - meddle 


STermes of law. cb, 
 CX£cCutor, 
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the formes of teſlamentes. 176 
meddle with any other of the teſtators goods 
and cattels, then ſuch whereof he is made exe- 
cutor,andis onely ſo farre chargeable with the ,\, 1. 2. ookvbt 
paiment of the debts and legacics of the tella- fupra L.Ghzredes. 


im - _ deleg.n, L.legatorums 
tors,as the portion of the goodes to himallot- 5 a were. 


ted doth extend vnto®: andifthere beno other x, Ee impub.& al. - 4 
executor appointed , the particular executor ſub: n.4.Eftcnim eadE 


-þ of . Cp atiopartis ad partemy 1 
cannot meddle with the reſidue as executor:for 0 Focus 


4 touching f the other goods,the teſtatorby the g)Firzherb.& Brook 
| lawes'df this realme, is ſaide to die inteſtate*, & ® ION b- 

. = | . arr, . Þ ; 
ſo may die partly teſtate,and py inteſtate,not ;;; ed Wet 


onely in reſpect of time (as hath beene before niſtrator.ni4s. Plow. in 


declared® ) butallo in reſpe ofplace, and of inter Greyab. & 


 goodes\, contrarie to the ciuill lawe. i)Firzh.tir.executors 
And heere note f thatas an executor maie 2-25-Brook eod.tir, 
5 bemade vniuerlallie or particularlie ; euen ſo LI Vde ſupr.3.part.$. 
one may be made'particular or vniuerſall lega- 7.& hac parte $.4. 


rarie,in reſpec of ſome vniuerſall or particular )E2i5 1erhisthde ze 


legacie left by the teſtator *. ac DD.ibid.Graf. The» 


Howbeit,where the teſtator doth leaue all #ur.com-op.s. Inſtitue, | 
tio.q.14.Mantic.de L 


oo goodes,or the relidue of his goods to ſome conic&.vlr,yol.lib, 4. 
perſon, none elſe being appointed executor; he ir.z.n-8. 


to whom ſuch general legacie is made,ſeemeth ——_— 4 
to be appointed executor',atleaſt he hath bene Archiepiſcopi Ebor. 2} 
admitted to the adminiſtration ofthe goods of *)>vpr? cad. part. $.4. 
h _ 1 n ©9)Io. de Aths.in legar. 
the deceaſed”, as heretofore more largely". liertarem. de exthue: 


Bur if the teſtator giuc his goods to one perſon, LREEIY 
| a og -  ſtatutum.de teſta.lib.3, 
and'make another executor : this Cxecuger IS ,.,;uc conftic. Cant, 


called Nude executor 5 for that he reapeth no & in c.rc|1gioſa.cod, 
cCommoditie by the teſtament My ; TM ; tit. ycrbde damais 
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- Theſourthpart. 
Of making executors by 


degrees. 


1 How executors are made by degrees. 
2 He that is madeexecutor in the firſt degree,ts ſaid 
$0 be inflituted he reſt ſubſtituted. 
3 Diuerſe kinds of ſubſtitutions oherof certaine haut 
but little ſe in England. 
4 Of the dinerſe formts of a vulgar ſubſtitution. 
. 5 Of theeſſetts of ſubſtitutrons. _ 
6 So long as the executor inſtituted in the firſt de. 
 gree maie bee executor, the ſubſlituteis nor to bee 
admitted. | | E— 
7 If any one executor in the firſt degree may be admit 
ted,the ſubſtitute is excluded, Js 
8 What if euerie executor haue a ſeuerall ſubſtitute. 
9 The firſt ſubſtitute being repelled, whether the reſt 
be repelled likewiſe. 
- 10 What if the executor in the firſt degree die in- 
teftate.. | | : 
11 T he admiſion of the executor inſlituted in the firſt 
degree,doth not alwates exclude the ſubſtitute. 
- 12 Theſubſtitute ought to ſucceede in that part and 
- quantite, which was aſfjgned to the former exe- 
culoy. | * 8 
13 Where dinerſe be ſubſtituted to one, whether they 
ſhall ſucceed equally or unequally. 
- C4 Dinerſe caſes herein the executors being wvne- 
qually inſtituted,and the ſame alſs ſubſtituted, doo 
ſucceede equally. 
15 Of the great difference betwe:ne ſuoſtituting by 
proper names , and ſubſiituting by names appel- 
LE | latinits 


* 
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PE of the formes of teftamentes, 177. 
He. | 
16 What if the PO be made by both names. 
17 What if ſome be inſtituted by their proper names, 

 othersnot. - | 
13 What if it bee doubifull by what names they bee 
ſsbſtituted. 


<.x1x, 


SEOIEE. Ourthly,an executor may be made 


Tl 


Fl cither in the firſt degree, or in the a)L.poreſt quis.de 


Nev ſeconde degree, or in the thizde, vulg-pup.ſub.lnftiz. de- 
An ourth.*&c | yulg.ſub.in princ.Fran.” 
;A < . poſt gloſſ.in c.vir.de tes. 


, ©"® Theft teſtator is ſaide to make dCc- fa.sBrook tix. execute | 
_ grees of executors,whe he doth ſubſtitut one 1n 99+ | 
place of another: For example, the teſtator ma- 
keth his wife executrix, 8 it ſhe wil not, or can- 
 notbe executrix,he maketh his ſonne executor; 1 
and ifhis ſonne be notexecutor, he maketh his ,\,1 ,..a.vipD | 
brother executor®. In which example there be Graf. Theſaur.com. | 
three degrecs, whereof the wife is in the firſt 9P-S-ſubſucurio.q.r, 
_ degree, the ſonne in the ſecond degree,and the 
brother in the thirde degree : For looke how 4. 
manie ſubſtitutions there bee ſuccedinge one 
another \: ſo many degrees there bee beſides 
the principall inſtitution , which maketh the c)r.:.Lporc.£de 
2 firſt degree*: and whot1o is executor in the vulg-& pupil.fub. 
firſt degree*,heis ſaide to be inſtituted,and they a ag Wy 
 Whichare executors in the{econd, thirde, and c)V: ſubftirurio vulgas! 
fourth degrees, are ſaid to be ſubſtituteds, "SPupillaris,cxem- *- 
There t bee diuers kindes of ſubſtitutions feng eG: 
| pendioſa, de quibus fi>*? 
or fortes of placing of executors one after ano- gillrim & copios? Zaſ” 
ther*; whereof cither becauſe wehaueno vſc at ©; = pe 


Aa5 all 


F.4 


Ci ola one ad Lees hint 
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I T he fourth part. 


. Uyege pupiMariubt. alt herein England,orvericlittle*; Tſhall one- 
| pupilaris fabft.idcirco 1Y [Peake of that vulgar or common kind of ſub- 
| corruit,nempe ob de- ſtitution, whereofthereis more vie . Concer- 
, _ per m0 ap.266 ning the which this 1s to bee noted, thatitf is , 
| porceli(Inſtit.de pup. lawfull for the teſtator to make ſo many degrees 


| lub.in princ ) &conſe» Of executors as he liſt, and he may ſubſtitute in- 
| quenter cadit cxEpla- 


| cis ſubſtiutio,quum TO the place of one executor , either one or 
| hccadpupillansimi- more; and into the place of manie executors, 


> wh hieri dignoſ- 1, & may ſubſtitute one alone' : likewiſe he may 
© g)Vt de breuiloqua & ſubſtitute or ordaine _ executors , and ap- 
Cu 


| compndiolazquarum nojnt to ecuery of them aſcuerall ſubſtitute ; or 
| dilcepratione mirum ' 


| 3n modginuluunt (ſe he may ſubſtitutc one of the ſame exccutors to 
| DD.2quitus whilfere another* : or the teſtator hauing inſtituted di. 


| aliudquim quod ad | 
| 1+ none 4. EIS EXCcutos , may ſubſtitute executors to 


© rum, & adobicurirare ſome of them, but not to others'- 
- rei,quz vel vitro per- It is alſo lawtfull for the teſtator to inſti- 


© difficilis eſt, capere va- _ . 
: _ morpet  tuteanexccutor ſimplie,and to ſubſtitute ano- 


F h)luſtic.de vulg.ſfub. in ther in his place conditionally ”; or contraric 


Pr 4 IRR; wiſe,to inſtitute conditionally,and to ſubſtitute 


| BS plures.Inſtit.de fimplie” : Simplie,I fay, notbecauſel denie a- 
1 _— 11 tubſtitution to be conditionall; for in deede 
, Beets DD:ia Cuerie ſubſtitution 1s inthis reſpect conditio- 
| eandL, * nall,becauſeeuerie ſubſtitute is appointed with 
b mL qu —_ this condition,viz. It the perſon to whom heis 
2 m)Lſub conditione. tf. ſubſtituted, wil not or cannot be executor *:But 
| mr otorucny- I faiefimplie, whenno other condition is ex- 
1 "ans wee zred.n Preſſed or vnderſtoode in the ſubſtitution, 


princ, - ITY} then is expreſſed or vnderſtoode in the inſti- 
deimpub., & al-lud,C.' WnP 5 

WS qathberis. | | Hon, SS 
b.Jevulefub.t. | _ VeryTmanyandinfinite almoſt, are the di- 5 


| g)Dequid' Zaf?, Poli- ers effects iſſuing from. the diners kindes of 
| tus Fumeus,& alin ſybſtitutions ?, the diſcourſe whereof woulde 
ſuis Traft detubcn: 1 much more laborious then commodious : 

wherctore 
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of the formes of teflaments. 178 
wherefore leaſt I ſhould make long harueſt a- 
bourlittle corne, I ſhall content my ſelfe with 
declaration of two concluſions , whereby wee 
may vnderſtand, when and how the vulgar fub- 
ſtitute 1s to be recejued orrepelled, to or from 
the executorſhip. | 
The firſt and principall concluſion is this, 
6 ſo long fas he which is inſtituted executor in 
the firſt degree may be executor, the ſubftitute 
or. hee which is appointed executor in the ſc- ; 
cond degree,cannot beadmitted to the execu- ")L.quidiu. de acquire - 
torſhip* : and likewiſe, ſo long as he may bee hzred.L. cum in teſta- 
executor , which is aſſigned in the ſecond de- IRC ; 
gree,he thatis appointed in the third degree is jmpub.& al. ub Grall, | 
excluded: Soby the firſt, the ſecond is repel- Theſaur.com.ops. - +. » 
ed, by theſecond the third, by the thirde the *-49: | 
fourth,&c*. $)d.L. quamdiu, Zaſ.in 
Andiftheft teſtatordoo inſtitute diuers ex. *T2%dctub.c.rmg. 
ecutors,ſubſtituting one or moe, ſolong as any 
one of them which was firſt inſtituted may be' 
executor, theſubſtitute is notto be admitted; *)I.quidam de _— 
vnleſſef the teſtator doo appoirit to euery exe- $2 nnG 
cutor firſt inſtituted, his ſeuerall ſubſtitute ; for verſ. quinta concluſio, 4 
then any one of thoſe firſt inſtituted executors, ES . 
' notbeing able orrefuſing to bee executor, his qui de hac q. pluribus+ | 
ſubſticute is to be admitted with the other exe. dpurar. © 
9 cutors firſt inſtituted ': Whereas f otherwiſe a- 700 TTragee® 
ny one of the executors inthe firſt degree law. conclu.1.limitac.z. 
fully vndertakinge the executorſhip , all the | 
ſubſtitutes are exciuded;not oy thoſe which 1p. nt..r.de wt. 
are placed in the ſecond degree, but alſo thoſe pup.ſub.n.47.8 Ris 
which be placed in the third and fourth*. In ſo P7910 n-135.Deccin 
. | k - L,poſt aditam.C.de 
10 much that f it the executor vndertaking the of- impub.& al.tub.n.z. 


fice 


i The fourth part. 

J fice, doo afterwards die inteſtate, yet the exe- 
{pL-poſt adicam.C.de cutors inſtituted do ſtil remaine excluded”,& fo 
impub.& ali.fub. 1+ hy the lawes of this realme, the adminiſtratis is 


*chard.in cand.L. - 
n.r.verſiradeinde, TO be committed of the reſt of the goods of the 


edgy __ am teſtator deceaſed not adminiſtred by the execu- 
pn 45-Kaect® ror*: thereaſon is, forthat they which are ſub- 
, \ ſtirutedare made executors conditionally; that 


| a)Odofred.&Fulgo.in is to ſay, if hee which is inſtituted executor in 


_ nope io, the firitdegree, willnot, norcannot be execu- 


tne Sichardo.& alijs, in LOT *: Wherefore he that was firſt inſtituted law- 


"s 
- 
© 


-d.L.poſt adicam,afbg- fully, yndertaking the executorſhip , can not be 


- Nari rationes,quz t2- - ME | L- 
| wennenrantifunc a {a1de to De vnwilling or vnablezandſothecon- 


papa camenericinutile outtheaccompliſhment whereof,thatis to ſay, 
ere, , Vnleſletheexecutorinthe firſt degree will not 
| or canot be executor,the ſubſtitute cinot claim 
any thing*. Howbeit, iff the executor inſtitu- 

red in the firſt degree, be depriued of the execu- 

= torihip,by reaſon of his negligence in not per- 
1 os hhpapaeel , forming thewill.then is the ſubſtitute to be ad- 
® concl1limicz. —Mitted*: likewiſe,ifthe executor firſt inſtituted, 
; notwithſtanding his intermedling,be admitted 
_ to renounce the executorſhip,then alſo the ſub- 
{ d)Bar.ind.L-1.devulg. ſtirute is to be recctued®* : likewiſe it hee that is 
6 4s ee -ame. firſt inſtituted, doo delay to take vppon him the 
| nio Graf. Theſaur, co. executorſhip,by the ſpace of thirtie yeares, hee 
| op.$.ſubſtirun®.415- 16 ro be excluded, and the ſubſtitute to be recei- 
: eNaſ.in L.quamdiv. _ ued*: butTI ſuppoſe he isnotto be excluded by 
I 0464. engines lapſe of leſſer time,vnleſlc the ordinarie doo al- 
cf amuncm.n.g, figne acertainetime, to take or refuſe the exe- 
f)Vide infr.6.part.$13 Ccutorſhip* : likewiſe,if hethat is firſt inſtituted 

6 cannot bee executor , the ſubſtitute being ap- 
pointed vpon this condition, if the former w/ll 
not be executor, neuertheleſle the ſubſtitute is 


to. 


4 


b 


.pud nos momenti; dition expireth,and is become deficient,wwith- 
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to beadmitted , as if the former executor had 

refuſed *. And finally , whereſoeuer it is likelie 

that the teſtator would haue ſubſtituted in the g)Bar.in d.L.1, de 
caſe not expreſſed, if hee had remembred the /s4>.&poſteum - 
ſame, as wel as in the caſe expreſſed; there the crouch el 
ſubſtitute is to bee admitted,as if the ſame caſe 

had beene expreſled®. -f 
12 Theſecondcancluſionis,that f the ſubſti- ?)Bar.&laſ- vbi ſfupras - * 
tute ſhall ſucceed in ſuch partand quantitie of | 

the teſtators goods, as was aſſigned to him that 

was inſtituted executor in the former degree, 

_* beirmore orleſſe* : ſo that it the inſtituted per- j17 6 401k. al, 
ſon were made executor of the one halfe of the ſub.s.&6.Inftir.de yulg 
reſtators goodes,the ſubſtitute ſhall be admit- {> Efipluresf | 

ted executor of the one half; or it the inſtituted 4-76 Oe 
perſon were made executor ofa third part,or of £)DD.iod.L.x.Minſn: 
goodes in a certaine place, the ſubſtitute ſhall in6$.&liplures, 

13 ſucceed and be admitted accordingly*.AndTit NS 

diverſe be ſubſtituted to one, they (hall ſucceed 

equally : but if the ſame ſubſtitutes werealſo 

inſtituted executors, and that vnequally (for 

that perhaps to ſome more, to ſome leſle is al- 

lotted:)In this caſe,if any of the inſtituted exe- 

cutors,will not,or can not be executor,the por- 

tio of that executor ſhal not be equally diſtribu- Oy 
ted amogſt the ſubſtituted executors,but accor- 1)Bald.Paul.de Caftr:; 
ding to the portio of the firſt afſignation:thar is & Sichard. ind. L.r.de 
to ſay;he tharisan inſtituted executor of agrea- ppt ea0bG. 
ter part,ſhal be ſubſtitute of agreater part;$ he vollib..citr.n.20. . 


that was inſtituted of leſſe,ſhal be ſubſtituted of 2) Mintng.iod.S.& 
: Inſtic.de vuly,ſub. 


lefſe'(aratable & iuſt proportion obſerued)the per L.licer imperator. 


reaſon.is,becauſe the ſame affects is preſumed #9-!eg.1.&L.publius. 2 
m S.Titto. de cond. & des + 


in the ſubſtitutis whichwas in the inſticution”. 1/00. Mantic.1j ſup. 


'4 . Notwithſtanding, itf the executors vnc- 


qually 


b dub.f.Dec.in d. 
 P)L.fiſubconditione. ſtitutes aſhoned {1mplic ſhall not bee char 

+ dcehzrcd.inſtit. & ibi 7 ged 
{  'Bar.Bald.[mol. & alj.f 


| Tit.6,n,g.cum ſeq. 
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LI ny inſtituted, bec- ſubſtituted toalegatarie, 
', thenincaſe the legatarie will not, or cannot 
haue the legacie, the ſame ſhall be equallie di- 


ned prſns- vided amongſt the ſubſtitutes®. 
rol.8& ibi Paul.de Caſt, Or itthe ſubſtitutes be cqually charged by 


| Sichard.ind.L.1.deim- the teſtator, then alſo they ſhall ſucceede equal- 


pub.& al. (ub. col. 5.ver. 1; Is | % IP 
emer. 7 lie, notwithſtanding they were vnequallic in- 


o)L.quories-ad Trebel. ſtituted *. 
Evtrum.$.n.derebus = Orjfthe perſons inſtituted executors in the 
firſt degree be aſſigned conditionallie, the ſub- 


with the performance of that condition”, vn- 


Echzceſt communis leſle they be ſubſtituted to a conditionall lega- 


| fentenria,ycp Mantic. tarje ; for then the condition expreſſed in the 
de conic. vir. vol, ib. 


E. 10.Ut, 6, n.z. 


former diſpoſition,is vnderſtoode to bee repea- 
ted in the ſubſtitution ;, and therefore the ſub- 
ſtifute cannotobtaine the legacic without the 


1 g)Dec.ind.L r.deim- performance of the condition *: 
| pub.8&al.ſub, C. in fin. 
 TL.1.$.proſecundo.C. 

| de Rey | en 
- Incellige, vper Miric. tjye,but eucrie one ſeuerally by his owne pro- 


Ort if in the ſubſtitution, the perſons ſub- 
col.quodramen ſtituted be notall named by one name appeclla- 
de conieR.ylr.yol.l.1o. : : : 

per name;then notwithſtanding they were firſt 
inſtituted executors of vnequall partes , the di- 
ſtribution amongſt them as ſubſtitutes ought to 


3 x)L.nonnunquam.ff. | r 
| -ad Trebel.&ibiDD, PE Equal. 
9 4 ph s,8& Minſing,in $ 
; & 


& ] By names appellatine in this place, I vnder- 
Inſide vulg-fub. ſtand euerie name, which is common or maie 
comprehend diuers perſons,or all names except 


Nichard.poſt Paul.de the chriſtian name,or ſurname of any perſon.as 


Caftr& alios.ind.L.r, When the teſtator doth ſubſtitute, his executors 


deimpub.er al.ſub.C. his children, his brethren, his kinsfolkes, all which 


©5798 107 pg -I doo account names appellatiue in this preſent 
SiSaribhe, caſe * ; the cauſe ofthe difference (as moſt doo 


thinke) 


| T he fourth part. T 3 
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thinke) is the force of this worde and, which 

worde being moſt commonly vſed,and almoſt 

neceſlarie, where ſoecuer the teſtator dooth ſub- 

ſtitute diuers perfons , by their ſeuerall proper 

names,the natureand force thereof is ſuch, as 

irdoth make equall diſtribution*; without the pate Cattrolaſ& 
which the ſubſtitution ſhall be proportionable Sichard.ind.L.:.de 
to the inſtitution : inſomuch that it the teſtator iP%Y# > 
doo ſubſtitute diuers by their proper names, 

without that worde ara; as if the teſtator ſay, 1 

ſubſtitute the two Iohnsat Noke. 'In this caſe, 

the teſtators beigg inſtituted vnequallie in the 

firſt degree, the ſubſtitutes are to l uceeede vne- 


quallic likewiſe ".. _ v) lidemCaſtrenf. Jab 


1s, Butwhatfiftheteſtatordoo ſubſtitute by SIR 
'? both kinde of names, aſwell by the appellatiue, 

as by the proper names: or what if ſome beſub- 

{tiruted by the proper names, others by ſome 

name appellatiue? what if it bee doubrfull by 

whether kinde of name they were ſubſtituted : 

whether in this. caſe ought the ſubſtitutes to 

ſucceed equally,or vnequallie,according to the 


When the ſubſtitution is made by both mulkis als expeditas 
I | haber laſ.ind.La«. 
names iointly,we are to conſider , whether the * * 
names appellatiue , orthe proper names haue 
the firſt place in the diſpoſition: For ifthe appel- 
lattue goe before,then the ſubſtitutes areto be 
admitted, as iftheir proper names were not 
atall expreſſed ,that is to ſay,according to the 
proportion of the inſtitution: but ifthe proper 
names entoy the firſt place, then the ſubſtitutes 
_ arcadmitted equally, notwithſtanding their 
Eq | vnequall 


proportion of the ſubſtitution *, x) Has queſtiones cur * "'Þ 


Ea x. 
: pn F: 2 


T he fourth part 
Yaſ.&Sichardind.L ynequall inſtitution”. 
als eſt,quam eriam as VV Ren Tome be ſubſtituted by their proper ,, 


| nis eſt,quam'ctiam ads . 
uerſusCurtium defen- Names , others by names appellatiue ; they 


a which be ſubſtituted by their propernames'do 
vuls.& pupil.ſub.o,y, ſucceede equally : the others according to the 
proportion of theirinſtitutions*. 


z)laſpoſtSalicer.ind. When it is doubtfull , by whether names 


4 they be ſubſtituted (for that perhaps the wit. 
neſfſes donotremember what maner of wordes 
the teſtator did vſc)in this caſe, they ſhall ſuc- 

a)Bar.inL.r.f.de yu! 


& pupilſub.laLg. © C<CAC according to the proportion of their 
-Sichard.ind.L.r, inſtitution . | 
C.dceimpub.& al.ſub. | 
| Hoyve manie may be appointed * 
CXCcutors. | 


1 Either one alone,or moe perſons may bea appointed 
.  CexEcutors. 
2 What if the teftator make all the worlde his exe- 
cutor. 
3 What if heſay,1 make the poore my executor,or the 
Church,or my kinne. 
4 Where dinerſe be named executors,all are to be ad- 
avitted,and not one without the reſt. 
5s Theextenſions of this ſormex concluſion. 
6 The limitations of the ſame concluſion. 
7 Whether the executor of the executor is to be joined 
with the executor ſurniuing. : 
8 What if the executor ſuruiuing die inteſtate. 
9 Theexecutor of the executor qnay ſomtimes be ſued 
1: |  &Kexecutor in his owne wrone. 
10 If! ry be not lone,the executor is tobe 
expected. 
I1 On 
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11 One of the executors may execute when the reit 

refuſe. 

12 Whether the coexecutor be excluded by his refuſall 
before the ordinarie. 

13 Other cauſes wherein one executor alone may ſue, 
or be ſued without his fellowes. 

14 Whether one execator may ſue another. 

15 Certaine caſes wherein one executor mate ſue ano- 
ther, 

16 Howe the gvodes are to be diſtributed amone the 

executors, to whome the teſlator giueth the re- 
1c. ; 

17 = the teſlator make the childin the mathers womb 

_ executor,and the mother bring forth two or three 
children at one birth, they are all to bee aamitted 
EXECUTOTS. | 

18 Iftheteſftator doo bequeath an hundred pounae to 
the childe in the mothers wombe, and the mother 
is deliuered of two or three , whether are each of 
them to haue an hunared pound, or but one hun- 
dred amoneeſt them . 9, 

19 What if the teſtator make his wife and the childe 
in her wombe execntors, willing that if it be a man 
childe , hee to hane two partes of the reſidue of his 
goodes,and his wife but one : and if it be a woman 
childe , then his wife to hauc two partes, and his 
daughter but one: Admit nowe, the mathey haue 
both a ſonne and a daughter at one birth , howe is 
the goodes to be difiridured? | 


The faurth part. 


DIAG 5 Iftly,cither one perſ6f may bee ap. 1 
ey pointed executor alone, or diuerſc 
Fj perſons together*, euen as many as 
the teſtator liſt to appoint, ſo thatf 2 
E: thenumber be not infinite, as to 
b)Porcius.ind.s. 84. 1ay, I doo make all the men of the worlde my 
, opmqui celgr buac Executors® : for to appoint executors in that 
fem lice Graff The- ſort, were an argument thatthe teſtator were 
faur.com.op.$.Inſtir- not of perfect minde, and memorie* : Beſides 
EE —_— :-0-- thatitis impoſſible”, forall to execute,and ther- 
munem,neinpe huiuf Fore a voide alignation,atleaſt in effeRt*. But} 3 
modiinſticurionem ifthe teſtator make the pooye his executors , or 
mero iure ſubliitere, 6 © uo og 
 ſedre & effecu irrirs, MET/Hxrch,or his kinne, giuing to them the re- 
&inanemrcddi, Hf1duc of his goodes, albeit hee doo not declare 
-4 boovang nds. | whichpoore, what Church, or which kinnef: 
d)Idem Porcius.ibid, folkes,neuertheleſle the diſpoſition is not void, 
- 41 ny S. & vn. ag elſewhere is declared*. ' ; 
)tofra— part$.8.vide When f the teſtator dooth make diuerſe 
Dyer.fol.160. perſons executors,they areall to beadmitted to 
o)c-religioſa.$,ſanc, Fe exccutorſhip, end nor one alone without 
, deteſta,lib.s, thereſts, which concluſion is diuerſly both cx- 
| tended and limited. 

Thef firſt extenſton is, that albeit the te- ; 
ſtator doo appoint his owne ſonne,and a ſtran- 
ger his executors;the ſtranger if he can and wil, 
is to beadmitted with the teſtators ſonne : for 
howſocuer in this caſe by the ciuill lawe , the 

 teſtators ſonne is vnderſtoode to bee inſtituted 

in the firſt degree,and the ſtranger no more but 

ſubſticuted,or appointed in the ſecond _— 
al 


a)$.3 vnum.Inſtir.de ||| 
hzred.inſtitucnd, 


6 
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and ſo to beadmitred, in caſe the ſonne cannot —- 
or will not beexecutor*, yetby the lawes and (To E Parte, 
cuſtomes of this realme it is otherwiſe,& both #.ge lib. 8. poſthu. 
Tre to beadmitted alike*. Thi 
Theſecond extenſion is, thatalthough the rn 16 -mng 
executors bee appointed alternatiuely, or dil- canta halo inci 
iunctively : As forexample, the teſtator ma- Co ef: 
keth A.B.or C.D. his executors : In this caſe qc & ipſius legis effec- 
both the perſons arc to bee admitted execu- tus.c.cumceſlante.de 
tors*, and this worde, or, in fauour ofteſta- j\f"1,a5 ©.de verb. 
ments is taken for a4, and ſo itis in effect, as vig.Manuc. de conie&. 
ifthe teſtator had ſaide, I make A.B. and C.D, {I1orid4ttg ing. 
my executos,ſauing in certaine caſes elſe where yar.s: Tal. 
expreſſed", = ne 
The thirde extenſion is, that where there | ..tioncs. 
be diuerſe executors,the ation commenced by 
them,or againſt them,ought to be commenced 
inall their names, and notin the name of ſome 
of them onely”. 

Theft limitations ofthe former concluſion execu.ceſta.Brook A- 
are many, but they may all almoſt be reduced ee 1 71 nota 
to two,whereof the firſt is, when the other co- bus hzredirare adeun« 
EXECutor cannot be executor *:the ſecond is whe bus ,alias GY 
he will not vndertake the executorſhip*. For the EE 
better vnderſtanding of the which two limita- 0)c-religioſa.s.ſane.de 
tions , Firſt, concerning the former ofthem, iy 4b: De. 
wearc to note, whether the impediment be per- mi.& Phil. Franc. | 
petuall or temporall. | 27 

If the nmpediment be pp becauſe per- 
haps the coexecutor is dead, or perhaps ſuch a 
perſon as is vtterly incapable of an executor- 
ihip,then hethat is living and able to execute, 
may be admitted to the executorſhip; notwith- 


Bb 2 ſtanding 


n)Io.de Athonin le- 


i 


Graſl.Tliclaur,.com.op 
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gatin.libertarem.de = 


T he fourth part. 
ſtanding the impediment of the coexecutors, 


q)d.s.ſane.&ibidem ynlefſe the teſtator did will expreſly , that 


Franc. et alij. 


5)Eod.$.ſanc.infin, 


$)d.S.ſanc. et ibi glofl; 


_ t)Brook Abridg.tit.cx- 
ecutor.n.g92.169, 


1.99. 


x)Brooktit,cxecutor. 


0.149, 


7 Jeod.na49e 


CF 


z)Brook Abridg,tit. 
CXCC.0-29.99, 


v)Brook,tit.cxecutor, 


the one ſhould not execute without the other”: 
otherwiſe if f two be appointed executors, and 7 
the one maketh his teſtament, wherein hee na- 
meth his executor, and dieth, his executor ſut- 
uining- In this caſe the executor of rhe execy- 
tor, is not to bee 1oined with the executor fur. 
utuing : neither in the execution of che will *; 
norin ſuits or a&tions*. Andif the executor of 
the executor, haue any goods or cattels in his 
had,which did belog to the firſt teſtator,the ex. 
ecutor of the ſame teſtator ſuruining, may haue 
an actio againſt the executor of the executor for 
theſame': In ſo much that if the T executor ſur- 2 
uluing,doo afterwardes.dic inteſtate, yer may 
not the executor of the executor meddle with 
the goods of the former teſtator: for the power 
6t the executor who died firſt, was determined 


by his death, the other then ſurujuing* - and 
the ordinarie in- this caſe may commit the ad- 


miniſtration ofthe goodes of. the ſuruiuing ex- 
ecutor, who died atterwardes inteſtate, to the 
widowe,orto the next ot his kinne : and may 
alſo commit the adminiſtration of the goods of 
the former teſtator not before adminiſtred, to 
the widdowe.,or nextof kinne to the fameteſta- 
tor'. AndT if the exccufor of the executor who 9 
died firſt, meddle with the goods of the firſt te- 
ſtator, hee may be ſued by the creditors of the 
firſt teſtator, as executor in his owne wrong *. 
If thef impedunent be mot perpetual, but 
temporal, then-we are to conſider OUT” the 
me 
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ſamebe like ro endure for a long time or but 
foraſhorrtime: If the impediment beeliketo 1, 
continue long,for that perhaps the coexecutor Franc.ind.$.lane. 

is beyond the ſcas,orin ſome by place farre di- 
ſtant*,orfor that peraduenture the coexecutor 

is yet vnborne, or buta babe (for ſuch perſons 

may bee named executors? : ) then the other b)Vriatr.parr.s.$.r. 
exccutor is to bee adinitted in the meane 
time*, for the lawe woulde not that mens te- 4 
ſtaments or laſt willes ſhould be deferred , but 24S-ane.crDD.ibid, 1 
withal conuenient ſpeed executed and per- | 
fourmed* : But if the impediment be but of a q)Franc.in d.$.ſane. 
ſhort time, then the one executor is to expect | 
his fellowe, and is not in the meane time to be 
admittedalone to the executorſhip*. e)Idem Francus poſt 

When the executor may vndertake the !*386-in dS. lane. 

exccutor{hip,but doth refuſe ſo to doo, then is 
the other executor to be admitted alone, and 
may execute the will, or commence any ſuite, | 
or be ſucd alone,as if none other had beene £,q...ccligioſa.s. ſane 
named executor. which concluſion is true , if dereſta.lib.s, 
the executor refuſing do ſtill perſeuerin his vn- 
; Willingneſſe: buttifthealter his minde , and 
afterwards become willing, then ſo long as the 
executor who prooued the will is ltuing, (his 
former refuſall beforc the ordinarie notwith- 
ſtanding)he may by thelawes and cuſtomes of 
this realme,ioine with the other executor, who _ 
prooued the will *. Andif he releaſe any debt ,)proot abridgait.es © 
due to the teſtator, the releaſe is as ſufficient, as ec.n-38.&n.17. 
ifhe had neuer refuſed*. To theſe two limita- Þ)Brook d.rir.n, 
tions may a thirde be added, whereby one exe- 7755-277: 
cutor may {ue or be ſued,without the other co- 

BÞ 3 EXCCU- 
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T he fourth part. 
"NR executor:namely,? when no exception is made 13 
tin.hbectarem,de exe- 294 the proceedings by the partie * : hcere. 
cut.teſtam. vato alio may be addeda fourth limitation,thar 
is to {ay,when any one of the executors, dooth 
ſell ſome of the teſtators goodes for a ſumrne of 
money,:tor then that executor which ſolde the 
goodes, may himlelte alone ſue tor the money 
- dueforthe fue goods. | 
Furthermore itis to bc noted, that when 
the teſtator doth make diners executors, if f a- ; 
nieofthem do get the poſſeſſion of the goods 
of the teſtator,the other executor hath no acti- 
on for recouerie of the fame goods, orany part 
DBrook.tit.exec-n98. thereof! : for one executor can not ſuc ano- 
m)laf.pate6-5'3* ther”, Howbcit f if the teſtator make diuerle , ; 
 Executors, and do bequeath tothe one of them 
the reſidue of his goodes , it is not onely law- 
full for him to whom they are bequeathed , to 
| retaine the ſame ; butalſo ifthe other executor 
n)Brook. d.tit, execut. af 3 Rp fs rg ; 
mood | - enterthereunto, hee is ſubie&troan action of 
treſpaſſe”. Likewiſe,ifthe teſtator do bequeath 
vnto all his executors the re{idue of his goods, 
the ſame ought to bee equally diſtributed a- 
) mongſt them:In which caleI ſuppoſe the office 
k of the ordinarie to whom they are accompta- 
ble,is of great aucthoritie, ifone of them ſecke 
© )c.rua nos.de reſtam, 0 defraude another .- 'S : | 
extr.Brook Abridg.tit. . Butf whatif the teſtator make many exe- x 
accompt.n. 8, cutors,giuing them the ref1due of his goods, of 
which executors he nameth one by his proper 
name , the reſt by a namecollectiue - As for 
example, the teſtator ſaieth, I make my brother 
and his children my executors,to whom I be- 
K queath 


k)Brook | Abridg.tit, 
CXCc,nf 6, | 
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queath the reſt of my cleare goodes : whether 
in this caſe ought the father to haue as much as 
all his children, or whether ought cuery childe 
to haue as muchec as the father : I ſuppoſe 
that in this caſe the reſidue of the deathes 
part ought to be d1u1ded into two partes, and 
that the father ought to haue as much as all the Niaſfia Lin.deim- 
children? : for it is deliucred for a rule, that abc LEE Thad 
where diuerſe perſons be comprehended vnder confil.236.% conl.z54 
one name collective, with another third pcrſon, 
then all they which be included vnderthatone "TY 
name, 'doo repreſent one onely perſon *. Of P/3Hind.Ln-Mane 
which-rule,neuer theleſle there be diuers CXCCP- hib.4.tit.9.quem Opere- 
tions: Oneis,when the teſtator willeth the ſaid Picuum cri videre, 
goodes to bee equally diuided amongſt them *. ;)L.jarerdum. &ibi 
Another 1s, when the children were not borne Paul.de Caſtr.ff.de he- 
arthe timeofthe making of the teſtament” The © 
third,and that is generall, is when the teſtator 5)laſind.L. fn. per L. 
meaneth thar euery perſon ſhall hauealike por- 3 wr" On 
tion* :for in thoſe caſes the rule Ph not hold, <)iaſincand.L.fn.que 
but diſtribution is to be made according to the velm videas,namibi 
| rradidit regulam ſeptE 
number of the perſons: that is to ſay, it there be |;;,cauontbus dorari, 
three perſons, then the reſ1dye of the deathes 
partis to be diuided into three parts , &1t there 
be foure perſons, then into foure parts, andif 
there be mo,then into mo. parts , cuery part e- 
quall for euery perſon. 
Iff the teſtator do appoint the childein the 
mothers wombe his executor,and it falleth out -; 
that the mother dooth bring forth two or three 
children at that one burrhen, they are all to be v)faf.in!.placer.ff. de 


lIib.& poſthu, Mantic, 


, . 2 . 
admitted executors * : And as they are all to be de coniect;ylt.yol.lib.4 


admitted to the executorſhip, ſo are they all to cjr.8.n.4, 
b 4 ___ emtoy 


T he fourth part. 
enioy the legacie . And therefore ifrhe teſtator 


—__ __ childeinthe mothers wombe,and itthe dooth 
x)Paul.de Caſtrin L, here two or three children, the legacie is to be 
qui filiabus.$.1.tt,de HY | a 1 | 
lepir, diuided amongſt them * . Bur it the reſtator 

ſay,it my wite ſhall bring forth any child,I giue 
to theſamean hundred pound : and ſhe bring 
SOT forth two or three children ; in this caſceuery 

y)4d.L.qui filiabus.$.1. .. . , 

& DDabid. childe may obtainean hundred pound, it the 
teſtators goodes do ſuffice to ſarisfie the ſame", 
vnleſſe it be prooued,, that itwas the teſtators 
meaning that they ſhould haueno more butan 
hundred pound amongſt them”. 


Whar ſhall we ſay to this queſtion, Thefte- 


z)Text.in d.S.1. 


executor,and willeth thatif itbe a man childe, 
hee ſhall haue two partes of the relidue of his 
goodes,and the mother but one; and if itbee a 
woman childe.that then the mother ſhall haue 
two parts ofic aid reſidue , and the daughter 
but one: Fhe will being thus framed, the mo- 
ther bringeth forth a ſonne & a daughter, how 
OLGieafde lib, Much of the teſtators goods is due to cach per- 
& poſthu, _ ſon? Irithiscaſe every perſon is to hauea por- 
tion of the teſtator*:tharis to ſay, the ſonne ſhal 


ther twiſe ſo much as the daughter : for exam- 


ſeuen ſcore poundes, the ſonne oughtto haue 
foureſcore pounds,the mother fortie, and the 
daughter twentie : ſothe mother hath double 

. -, ſomuchasthe daughter , and the ſonne hath 
double ſo much as the mother, 


- 


But 


ſtator makerh the childe in the mothers womb 


haue twiſe ſo much as the mother, and the mo- 


ple,the reſidue of the teſtators goods ariſing to 
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| fay,I doo bequeath an hundred poundeto the | 
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of the formes of teſtameents. 185 
19 | Butwhatf if thewill being ſuch as before, 
' viz. that the iſſue being maſculine , ſhall haue 
two partes,andthe mother but one: and being 
feminine, to have but one part,and the mother 
two : the mother doth bring foorth an Hermo- 
phrodite, or per{6 hauing the part both ofa mi 
& a woman: whether ſhal this Hermophrodite 
haue ſo much as if two children male & female 
had bene both borne ? The Hermophrodite 
can haue but one portion:that1s to ſay,the por- 
tion dueto that Sex,avhereotthe Hermophro- urs 
dite doth moſt participate * : and if that alſo de ftar.how. | | 
be doubtful, itis ro be preſumed according to ©)A4dic.ad Bar.ind.L, 
the more worthie kinde*. Kees | 


Ofthoſe things which doo apper- 
raine tothe apparance of the - 
teſtament. 


x Fuerie teſlament is to be proued vy witneſſes , or by 
writing. 
2 T wowitneſſes needfull, and two ſufficient, 
3 What if the witneſſes be not free from all exception, : 
whether doth the number ſupplie the defect. 
4 Somtimes one witneſſe is ſufficient. = 
5 Euerie one maie bee 4 wilneſſe which is not for- 
_  tudaen. | | 
6 Three eſpeciall cauſes, which do miniſter exceptions 
azainſt witneſſes. 
7 Who are excluded far their diſhoneſtie. 
8 All malefattors are not repelled from witneſing. 
9 Whoare excluded for want of indgement,and how 
long. 


Bb5 i0 Who 


The fourth part. 
10 Who ave excluded for affettion,and how farre, 
11 Whether a legatarie may bc awitncſſe. 

12 Whether a woman may be awitneſſe. 

13 Whether a poore man may be awitneſſe. 


d.xX]. 


mall forme , common 1o euery te- 
KS! ſtament, that 1s to ſay, of the ma- 
4 king of an executor : nowe let 


© SEL vs returne to the gexerall externall 
forme, that is to ſay, the forme whereby cuery 
teſtament may lawfully appeare. 

Wherefore f that willes and teſtamentes 
may lawfully appeare, it is requiſite that there 


| beeſufhicientproofe, either by wreſſe, or by 


| a)Maſcard.Traft.de 


OTH 
probac.verb.teſtamen- wr mms . fi ” | 
tum.alioquin pra- Of proofe by wiiting, it followeth after- 


ſum1quemliber ab in- . , 
eſtab > decelſifls cbfir. wards,in the handling of the particular forme 


mart. Mantic.de con. Of written teſtaments®. : 

iect.vle.vol.lb.z titx. Concerning proofe to be made by witneſ- 
4 62009 9587 7 6M ſes, two things are eſpecially to be examined : 
git ſeprem.$.ſed cum Firſt, howe many witneſſes are required forthe full 
© 1999" 5-19.10 proofe of a teſtament or laſt will : Secondly, 
g)Lindw.in c.aturti. 1What marncer perſons maie bee recciued for wit- 


\ycrb.probatis. de teſta neſles. | 
09.3-prouinc. coptitt. * For the number, By f the lawes and cuſtomes 


a. Cant.Peckius.in c. pri- - : 
uilegium.dereg, of this realme,two witnefles are needfull*©, and 
nr | againe two are ſufticient*:So that as it isnotne- 

e)laſ.in L.cunctos.C. _ : ve en ies 
de ſumma Trinitat*, ceſſarie to hane any more then two;ſo 1t1S VAINC 
Hyppol.Singulivz. to haue no more but one* - For the better vn- 
's.. derſtandingofthe which twofold concluſion: 


Firſt, 


| Auing ſpoken of the general intey- 


to 


hat wore teflamentes. 156 


Firſt, where it is affirmed thattwo witneſſes 
 beſufficient:that is to be vnderſtood,in caſe the 
ſame two witneſſes be without cauſe of excep- Oat. Am: 


4 


tion* : butit they be notlawfull witneſles,two ga.cxr.Lindw. ind. c. 


alone are not ſufficient for the proofe of a laſt ſftarutum. verb. pbaris, 
will*, attheleaſt where the ſameisto be proo- y,qh; 0. OR 
ucd in forme of law. g)d.c.ieclatuw.% c.ci 
3 Butwhat iff the witneſſes be not free from al {jj<*-4&reta.cxt. abi 
exception , butyetare more in number then 

two, ſuppoſe three or foure : whether be they 

ſufficient for the proofe of the will ? It may be 

anſ{wered;thatif the exceptions whereunto the 

witneſſes are ſubiec,be light or ſlender,fuch as 

do in part diminiſh the credite of their teſtimo-'. 

nic,as the exception of friendſhip,domeſticitic, 

or of {uſpition of ſome {mall fault ; there the © 

number dooth ſupplie the defect, and fo the te- ae rms ogy 
ſtimonie of three witneſſes , not altogether i)Maſcard.de os 
cleare from thoſe exceptions, isas the teſtimo- V<Þ-periurus.Ampl., 
nie of two witneſſes without all exception®: ;cg...prx CD 
But when the exceptions whereunto the wit- k)Soarez.lb.recep. 
neſſes beſubtec, are greatand heinous; as the Ro: —_— 
exception of Pee which dooth vtterly ex- tir.de reſtib.concluſ.7, 
tinguiſhe all the credite of the depoſition; or *-13-Hyp.de Mari), 
when the witneſſes are ſubie&t to double excep- 511535 Menoch.de 
tion*,or when thelawe dooth reſiſt the exami- Grauerra,conſ. 249.” 
nation? of the witneſſes,as of thoſe that be per- !)Flin-incadilegi.de 
petually mad, or haue no vnderſtading; or wht 58.n.5:.v01.4. 

the defect is notin the perſon, but inthe depo- mRuin.conſrag.r5o, 
ſition”; in theſe andlike caſes the number doth 2957&u PO 
not ſupplic the defect , bur the teſtimonie of concl.6.n.s. 
them allis as the teſtimonie of none”. | n)Vide cuad.Gabr.d, 
4 Sccondly,wheret itis affirmed that onewit- ****- 


neſle 
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acculi, extr.Pariſ.conf*l. 


————— 


_ Theſourthpart. 
neſle 1s as none; yet ſuch is the power and auc- 
thoritie of the teſtator,that he may ordaine that 
that one witneſle ſhall make a full proofe, as if 
the tcſtator commit ſomewhat in ſecrete vnto 
him(being loth perhaps that anic other ſhould 
knowe thereof) and willeth in his life,that that 
perſon alone ſhall bee credited for the declara- 
tion of his will : In this caſe that one perſon 
alone is ſufficient to prooue the contents of the 

e)L.Theopom.ff.de Jaft will and teſtamente of the perſon dc- 

 eoteprzleg.Olden,de caſo? | 

|  probac.fol:8E.b. Fo 

7: | For the ſecond queſtion;that'is to ſay,what 
maner of perſons are to be receiued for witneſles : 
This maie be deliuered for a rule, that} wharſo- 5 

p)L.1.5.1.fdetzſtt. eyerperſon is not by lawe forbidden to bee a 
witneſfle, the ſame perſon is to bee admitted”: 
This rule is ſhort; but if we ſhould deſcende to 
the exceptions,and ſhewe 1n particular , what 
pcrſonsare in this caſe forbidden to beare te: 

' ſtimonie by the ciuill and ecclefiaſticall lawes, 
we ſhould ftindeita matter of ſuch difcourſe, as 
the ſame ſhould farre excecde the quantitie of 

g)1d quod pluſquam this ſmall volume : for there be manie volumes 

' manifeſtum eſt Per ofthis argument onely ?. Beſides it is a, matter 

| 164 1:3: 709057 90 wherein veric much is leftto the diſcreet confi- 

probandis,yel repro- deration of the circumſpect Iudge, fo that it is 

02% 12pay BW veric hard alſo,to preſcribe any certaintic in this 

r3L.3.$.r.dereſtibus.. behalfe * ; onely I will remember three ſneci- 5 

e)Bar.Bald.&aljz = a[f cauſes whereby the witneſſes are not omni ex- 


lack anna veluez Ceptione matores - the firſt is diſhoneſtic in ma- 


przcipuas proſequitur ners: the ſecond is wantof iudgement or vn- 


Albericus mTratde 7-ftanding:the third is affection moreto the 
ecſtib.part.r, | 


one partie then to the other”. 
The 


of the formes of teſlamentes. 187 

The firſt f cauſe dooth minitter exception, i 
not onely againſt periured or forelworne per- | E | 
ſos',butalfo againſt al other malefators,or law- v)De periuriteftime- 
breakers*, which by anje crime by the camitted 29 1ate Malcard.de py 


: RH 2  bac.yerb.periuruss ®* 
become infamous” : for it is ſaide to beea dig- a 


nitie to bea witneſſ&,Butal ſuch per{ons.,as are oy _ pia_ | 
' | on -: 1dery Maſcard, de pro» | 
infamous by their cuill life, the lawe eſteemeth ,,- 3 ciminoſgs, © 


vnworthie of any dignitie*, which alſo ponde- conc. 469. 


reth the credite of each mans faying , with the y)P< infamibus,hue hy 
Ry Ch feeactioke 3 Ld turis,fiue fati.optime | | 
grauitie of his.lite ;and therefore light lite, light 12G L.cun&os.C.de: I 
$ creditealſo. HowbeitF amogeſt many hmirati- png E | 
: . : «1 y* Z ) AUITET., 4Tract, © T6 8 | 

ons of this cxception,drawen from the cuil life Nibus. verb-difnitas, .* i 


of the witneſle}, this is one, that ifany man ha- a)c.infamibus.de_*, © Þ 


uing comitt rime. ( periurie excepted? ) r<g-iur.s. -. - 
h P f — ws -(Þ PI Y [5 ) b)L.2.& 3. de teftib%, 
ath reformed his miners,clearefro his former JH<quibus Matcard., 


fault, & hath lined honeſtly & laudably by the & laſcille.concluſ. 464% W 


, > hic (Gi, - - * &conclul. 1168, hicin; 
ſpace of three yeares betore his ſaid produdtis, 22 ee funny 


- ſucha perſois not repclled fro being a witnes*. Trinitae, — © 
9 Theſecondf cauſe doeth comprehend chil- © Maſcard, deprobac., 


+ go 7. 1 1:1... conc!.,1268.n:16, | 
dren, idiotes*, lunatike perſons, and ſuch like, ...qmonum.de :F 


of whom itmay be ſaid as of the former: that as teſtibus extr. 


they which reforme their cuillmanners,and af- {/>*<He3 Inte, ny 


terwardes ltue an honeſt and commendadle life s) Rebuff: dereprobae, 
are not to be repelled, ſo theſe perſons being al- & !aluac.teſtverb.fu- © 


; ; 1.4 rioſus.Campeg.Tra& . 
tered in their knowledge,that is to ſay,the child ,... Gibren 126. ag M 


being growen to yeares of diſcretion, the idiote Tracdereftib.n.g8y- 1 


made wiſe, or the lunatike perſon not Uiſtrated >*conftiruir diffcreri® * 
: '1nrer ſtultos'& fatuos} _ : 


15 to bereceiued cuen of thoſe thinges which in $.furio6.1nſtie.de * 3 


were done Uuring the time of theirminoritie, rpm ens, 


or madnes, ſo that they were not vtterlie votde mente captum. +4! } 

| | | I)Angel.Arc.ind.S.tes | 

ies. Alberic, Tract de xeftib.c.5.na3, (k)Maſcard.Traft.de pbac.verb.tunoſus.coci,928, 
| | Oi 


is 


__ The fark part. 
| Nlal.Clar.prad. cfial. gf enderſtandingj in thoſe former eſtates !, 


gc quibus Alberic. reach vnto thoſe witneſſes which be of kinred 


ate. Hefor 
—_ os 4. <n;. Or alliance”, or which be tenants,ſeruants,or of 


| bus,ycrB.afficis. the houſholde of the partie producting them”, 


| n)De his reftibus.idem and to the enimics of the partie againſt whom 
Alberic.d, TraQt.c.2. k Jnaed*: Tre which 


| repellendus,docer to reape any benefite by cheir depoſition? - 


Maſcard.in d.Tra&.de 
| probac.concl899.qua- whercin (as 1n many thinges els) very much is 


| renus yers recipicdus, attributed to chediſcretion of the Tu ge, who 


E q)De huuſmodi reſti- £ 
Hes Evite, Lordand maſter,grear or little, the enmitic be 


| - 1545 8 nabens. or colde,or the commoditic of the witnes is to 
| aor I.CO CONnc 
| crdeteflib.conclg.r0, ICAPE,MOTE Or leſſe:So the wiſe Tudge oughtto 


| 2142.13.74-15.16.Pa: giue more orlefle credite to their ſaiyngs and 


I{ nor.inc.ſuper co.de q 
# reſtib.extr.n.8,Rebuff. dep ofitions *. 


| verb.domeſticus.& 


| verb.confanguinens. MAN) and of a poore man. 


s)Porcius.in d.S.lega- 


 ©Bar.n L,omnibus. hath ſomewhat bequeathed vnto him,rh is will 
C. de teſtibus.8& Porci? : (i fo tl d fi h f ] 
| nds legararijs, =Isnotſufficiently prooued for thoſe legacies, 


v)Albericus. _ de but for the reſt of the will it ſcemeth tobe ſufh- 
19980 jy TTRIUY ciently proued!. 
A woman Tt is alſo a good witnes in "ON caſe 


x)Panor.& Couar.in' bythe Jawes Eccleſ! aſticall* : And whatſoeuer 
c.cum elſes. de tclta, 


extra, divers doo write, that a woman is not without 
; | all 


RAP oboe bs cu» 


LES 


dee hate red arerrants wa << DN nd Dragan Sts» 4 DE rt. bs 
þ. 1 x : 4 v L Jn 4 6 

A 

' R 


| Campegiis.Traft.de 15 thekinred or affinitie betwixt the witneſſes 


| r)5.legatarijs.lnſtit. ds T ſuppoſe the Þ teſtimony of the legatary to 
| eltamord, be good for the reſt of the will, but not forhis 
| own legacy *: and therfore where there be but 
{ rarijs. . two witngſſes ofa will, wherin either of them - 


:Albericd, 
! wv yoann The'thirdf cauſe, which is affection, doeth 106 


 xcſtib1 
| v3 AAR 4e and the partie, is neare or farre off, the feare _ 
| reftibus.c.4  ofthetenantor ſeruanr,of the diſpleaſure of his 


| TraQdereſtibus.verb, tWIXt the witnes and the aduerſe partie , hoat 


| dereprobac.&ſaluac. Whar ſhall wee ſaye of the teſtimonie of - 
| reſtiu.verb.ivimicus. theſe perſons ? namely , ofa legataric,of a Wo-- 


of the fermuetofaromnents -p 38 y)Dec.in L.famina. "_ ; 
all exception”, becauſe of the inconſtancie and | reg.iur £Grauerts,” - | 


frailty of the frnddoay Sex,wherby they may the —_ 99, wy . | 
ſooner be corrupted*: yet I rake it that their te- 7)£007u% <5 verhu8e 


ſtimony is ſo good,thata teſtament may be pro- a)Sichard.n Ehaccd 


ſultiſima.$ ex imper- 
ued by two women alone, being otherwiſe "04: reſta.Ripa, | 


without exception*. | Tradt.de peſte.c.2., 


1; Apooretman likewiſe,being an honeſt man 24que ſententiac6- | 
munis eſt, Couar.ind, } 


is not forbidden to bea witnes”. —— # 
b)Viuius Theſaur.c6, IM 

oþ.verb. teſtis, Tu vero luſtinianiſta, vide ( Gab.lib.1.com.conelu.rit.de teſtib, concl.18. vbi 

wadita eft regula de pauperc teſte, varic tiim ampliata,tum limitata. 


Ot che particular formes of. 
Teſtaments. 


x So any particular formes , as kinds of T efta- 
mentes.. 


; N | | 0.xx1) . 


EE Het particularformes of teſtaments 
TE: be no fewer in number, than are the 
rl ſeuerall kindes of teſtaments : For e- 
= "uery kinde hath his particular forme, 7 
Is he which! itdiffereth from thereſt', 2 Llulocs SAID t 
- Theſcuerall kindes of teſtaments are theſe: A 
_ thatjsto fay, Some be ſolemneteſtaments,and 
 ſomebevnlolemne: ſome written, and ſome 


nuncupatiue : ſome priuiledged, and ſome vn- | Þ 
priuiledged?*. Of theparticular formes of cue- CO PR 
ry which kinde, albeitI hane already ſaid ſome- OO TTL 4 
thing in their ſeuerall definitions: yetnowalſo © = 1% 
irſhallnot be in vaineto adde thereunto theſe Wn 


thin gs following. 


Of 


| q.24.Aibcricgd, 
| Tract.c.y.n.24. 


# Gabr.lib.r.com. concl.. 
j{ cir.deteſtib.conc].9.10,'* ; 
2142.13,14.15.16.Pa. giue more orlcſle credit 


{ nor.inc.ſuper co.de oi q 
4 reſtib.cxtr.n.8.Rebuff depoſitions . 


| de reprobac.& laluac. What ſhall wee ſaye of the teſtimonie of 


T he fourth part. 
DIul.Clar.prad. ctial. gf ynderſtanding in thoſe former eſtates ', 


ater  oralliance”, or which be tenants, ſeruants,or of 
[ bus.verB.affinis. the nouſholde of the partie producting them", 
[- 2D wusrefibus.1dem gnq to the enimics of the partic againſt whom 
{ Alberic.d, Tra&.c.2. 


| 9)IDnimitusquarenus TNCY are produced”: Item to all thoſe whichare 


| repellendus,docet to reape any benefite by their depoſition ” - 
| Maſcard,in d,Tra&t.de 
| probac.concl.899.qua- ; Fs: ; - nfs 
| renus vers recipicdus, attributed to the diſcretion of rhe Tudge , 'who 


whercin (as 1n many thinges els) very much is 


Campegiiis.Traft.de 95 the kinred or affinitie betwixt the witneſſes 


; q)Dchuuſmodi reſti- 1.4 2nd maſter,grear or little, the enmitic be- 


bus, HeQor Amilis. 


| Trad.dereſtibus.verb, tW1xt the witnes and the aduerle partie , hoat 


affeftionem habens. . Ox colde,or the commoditie of the witnes is to 
.reape,more or leſſe:So the wiſe Iudge ought to 


e to their ſaityngs and 


The thirdF cauſe, which is afte&tion, doeth 16 
LapgDe quibus Alberic. reach vnto thoſe witneſſes which be of kinred 


{ rcſtibus. reg.23, Ts 
| p)ATberjcas Tract, 4e and the partie, is neare or farre oft, the fcare 
4 reſtibus.c.4. of the tenant or ſeruant, of the diſpleaſure of his 


reftiv.verb.ioimicus. theſe perſons ? namely, ofa legataric,of a wo- - 


verb.domeſticus.& 


verb.conſanguineus. man,and of a poore man. 


| r)$.legatarijs.lnſtit. ds I ſuppoſe the Þ teſtimony of the legatary to - 
reſtam.ord., - begoodfor thereſt of the willf, but not forhis 
own legacy ©: and therfore where there be but 

. rarijs. two witngſſes ofa will , wherin either of them 
; ©)Bar.n L.omnibus. hath ſomewhat bequeathed vnto him,th is will 


s)Porcius.in d.$.lega- 


C.de tcſtibus.& Porci? . 


[* ind $ legararij, is not ſufficiently prooued for thoſe legacies, 
 v)Albericus. TraQ.de but for the reſt of the will it ſeemeth to be ſufh- 


my no n-57-vein ently proued]. 
 Awoman tis alſoa good witnes in this cafe 


#6 g_P by the lawes Eccleſiaſticall* : And whatſocuer 
. C1ICS, b oy . : Ws \ . . . 
extra, - *. divers doowrite, that a woman 1s not without 


all 


of t the formes of teſtaments. 188 
all exception”, becauſe of the inconſtancie and 7g. }6rauerra. 
frailty of the feminin Sex,wherby they may the cenlil.99.n.5. 


forus, de verb.lig- 
ſooner be corrupted*: yet I rake it that their te- 7670745 3e verh.ug 


ſtimony is ſo good, that a teſtament may be pro- a)Sichard.n Lhac if 
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ſultifſ1ma.$ ex imper- 

ued by two women alone, being otherwiſe jo” ennoeg. Ring, 
without exception. Tradt.de peſte.c.2.n, 

13 Apooretman likewiſe,being an honelt man 


24.quz ſententia _ 
ſ, Couar,in 
is not forbidden to bea witnes®. ara 


c.cum efſes.n.14. 
b)Viuius Theſaur.cs, 
op.verd.teſtis, Tu vero Iuſtinianiſta, vide Gab.lib.1.com.conelu.rit.de teftiÞ, concl.18. vbi 
wadita eft regula de paupere teſte, varie tiim ampliata,tum limitata. 


Ot che particular formes of 
Teſtaments. 


x So many particular formes , as kinats of Teſta- 
menres. 


d.XXx1j. 


[22> 443} 


q Het particular formes of teſtaments 
ol be no tewer in number, than are the 
el cucrall kindes of teſtaments : For e- 
| —uery kinde hath his particular forme, 
by the which it diftereth from the reſt*, 

. Theſcuerall kindes of teſtaments are theſe: 
that is to ſay, Some be ſolemne teſtaments,and 
ſomebevnlolemne : ſome written, and ſome 
nuncupariue : ſome priuiledged,and ſome vn- 
priuiledged?. Of the particular formes of eue- 
ry which kinde, albeitI haue already ſaid {omne- 
thing in their ſeuerall definitions: yet now alſo 
irſhall not be in vaineto adde thereunto theſe 
things following. 


? a)L.Julianus.$.fiquis. 
f ad cxhibendum, 


b)Supra prima parte 
$5.8.3.10.11.12.13. &@> 


Of 


y)Dec.in L.fzmina. d 


; 
: 


| 
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5 : OY 


T he fourth part. 


Of the forme of a ſolemne 
 reſtamentr. 


1 Diners things ought to concurre tothe forme of « 
ſolenane teſtament. | 

2 No man tied to the obſernation of this ſolemnt 
forme. | 


C.XX11j. 
> {N the making of ſolemne teſta- 
5@% | ments manie things are requilite, 


a)$. ſed cum paularim, 
| Tnſtit.de teſta,ordin. & 
f  ibi Minſbng, 


DdsCdoimbauls [S2) whereof if any one be wanting, it 
tim. 11s not reputed a ſolemne teſta- 
C)Aurh.rogati.C.de ment*. Firſt Þ it is requiſite that 


teſta, L,hzredes palam TE ; ; 
Ederctam, © thcrebe ſeuen witneſſes preſentatthe making 


d)L.fingulos.derefta. thereof* : Secondly;they muſt all be required, 


019 09%. eh neitheris it ſufficient, that they bee preſent by 


e)Liubemus.L.cum Chaunce,or vnrequired* : Thirdly, it is requi- 
_ antiquiras.C.dereſia, req that-euery witneſle doo ſubſcribe his name 


Non tamen ita neccſ- CEE.» : Ss 
lariaetnominatio With his owne hande, it he can write,orcls two 
hzredis,y: propriore- or three others for him © : Fourthly,it is requi- 


FKatoris ore fiat, quin | os ; 
ſufxcirh reſtargr alio 11EWAt the teſtator doo with his owne hande 


incerrogante,an velic Write his name, whom he will ſhall ſucceede, 
F rtal:mforchzredew? anq haueall his goodes;and ifhe cannot write, 
{ Reſpondeatica.DD. in - | RES. . - 
| d.L.iubemus Gram Thatthen hename him before thoſe witneſfles ©: 
"Theaur.com.op.$.ln- Fiftly, it is requiſite that the witneſles bee ſuch 
p fitutioqr7.  --renotforbidden to beare teſtimonie in that 
ww" .£)$:rcſtes. Inftic, de te- pi gigs et : : 
WW fta.ordin. '_  behaltfe* : Sixtly, itis neceſfarie that the witneſ- 
| Loa pan my. Tes do ſec and behold the tcſtator,and not heare 
«Q,iU1D.Z. *J., . » | = . NO 
4 2Fmt LAMinfogind. him onely*. Ir is alſo neceſlarie that the wit- 
$.ſcd cum paulatime nefles doo ſealc the teſtament,cither with their 


OWlhe 
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' owneſeales, or with the ſcale of another", Fi- 1d $.ked cur pauts. 

nally,it is neceflarie thatthe teſtament be made 

at one time, without any intermiſſion , except 

naturall, ſuch as cannot be auoided'. 'DEod.$.& iti Minſng 
A will thus f made is called a ſolemne te. * © EY 

ſtament, which forme if men would obſcruc, 

(but no man is neceſſarily tied therevnto heere 

in England *)it were a more fate way, alwell a- 

cain(t the forging of falle willes , as ſuppreſſing 

of true wules. 


to 


k )Supr,part.1.$.9, 


Of che forme of an ynſolemne 
teſtamenr. 


: 1W'hat is requiſite in the making of an wnſolcmne 
teſtament. 
d.Xx111). 


F221 thef making of an vnſolemnete- 
2Iſtament, it is not preciſely neceſla- 
: D\ rie to vie any of the foreſaide CEre- 
2D monies : This onely is needtull 
heer with vs inEngland,that the te. 
ſtator do appoint his executor, and declare his = 
will before two orthree witneſſes ,whole teſti- 1c cy efes.c.re2 | 
monie,partly by the lawes eccleſtaſticall*, and latum.el.1.dereſta.ext,. 
cſpccially by the generall cuſtom of this realm?, Ry ow 4 2 ouyet . 
i5 ſufficient for the probation and approbation La Cs 


of the ſame will rning the appointing of Trat.derepub.Angl. 
ſame will, concern © PP © * lib.3.c.7.Peckius.in c. 


an exccutor,or the diſpoſing of goods and cat- ,,;yes ge reg.iur.s. 
tels<. c)Arque huc tendit 

| | rn, quod ſcriptum reliquie 
Minſing,in Rub.de mil,tct.n.6.videlicer, apud cas gentes, quz iuris ciuilis obſcruatione 
non tencncur (quatum Anglia cſtprxcipua)ius miliiar.s tefomenti obtinere, fi nulla p, 
Pria lex exter. O : 


3)Supr.1.part.$.11. 


£Eodem ſtar, 


b)Stat. HS,an.32.c, 1. 


The fourth part. 


Ofthe forme of a vvricten | 
teſtament. 


L 1 Divers things conſiderable in 4 written teſtamens. 
2 In what matter or (tuffe the Fefanente i 7s to bee 
written. 
3 Inwhat languaze the teſtament is to bewritten. 
4 Inwhat hand may the teſtament. be written. 
5 YVith what notcs or charaters is 4 | 672 tobe 
written. 
6 Limitations of the former concluſion. 
7 Of the words andſentences of a written will. 
8 Whether it be neceſſarie that there be witneſſes i in s 
written will, 
9 How the witneſſes are to depoſe in proouing the will 
tobe written by the teſlator. 
Io i. if the teſlament bee founade in the teſtators 
C77 


Q.XX&V. 


—— —— 


Next _ YC; 44 


FARE hauc heard cllewhere, in what 
EMcaſes it is needefull that the teſta- 
gment bee written *, namely where 
k&#Palche teſtator doth deuiſe any lands, 
——tenements,or hereditaments, and 
alſo when the ſame ought to be written. : : thatis 
to ſay, in thelife time of the teſtator* , with di- 
uerſe other queſtions thereabſolucd. Now let 


vs heare of fome other things which may ſceme 


to appertainc to the forme of a written teſta- 


ment , namely in FO matter or ſiuſfe the teſta- 
ment 


2 


J 
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mentis to bee written , i» what language , With 


d$.njhil Tſtir.de te» 
| {ta.urd!,Spec. de Inſtr, 
what hand, letters notes or charadters, with what cdu.g.t.n.z1, Scd quid 
wordes or ſentences, and whether it bee alwayes wh 6 _— 
neceſlarie that there be witneſſes of a written TC- re:rumquid valebir 


ſtament- | ecſtamentum vr ſcrip- 


. - . tum?Er videtur quod; 
For the Þ matter whereiz the teſtament 15 ;....7 114.C. de 


written , the law regardeth not whether it bee reita.Hoc yno ſubaudi- 

paper,or parchment, or other like ſtuffe apt for *9,nimirum nottranu 
RAP reſtamenta,omni ms 

WIIUNS « munitate,atque adea 


Neither is it material in what? /anguage the ture militari gaudere, 


. . .- a F f eu If tD, 
ſame be written.,cither Latine, French, or anic © NE 


other tongue, repub.Angl:lib.g.c.7. 


For the ft hand or letters wherewith the te- Contrarium ramen ſets 
Icetnon valcre huiuks 


ſtament is written, the lawe is indifferent whe- moditefitm.tanquam 
therit be Secretarie hand, lYoman hand, Court in —_— —_— 
i - X1:t1INO;JAitemm age 
hand,or any other hand, either faire, or other- fedhijui IANS 
wiſe, ſothat the ſame may beeread and vnder- trmentioind.ſtat.H.8, 


{toodef | an.z32.c,1.id quod ex 
: mente 1llius.ſtatuti fa- 
For the f zotes or charadters it $killeth not cile colligere licer. Er 


whether the ſame be w/ſuall or wnaccnſtomed®. V - buc priner quodlcrip- 
ſuall or accuſtomed notes bee thele,xx.s. for > quit Molin. in 
Uail Or AaCCULLOIMNC Otes -g3ADSeO0 L.1.S. cod.tt.de verb, 


twentie ſhillings . CI. li. for an hundredand fit- obn.g 
tic pounds, 1590. fora thouſande fiue hundred ©/Minfing.ind.$.nihil, 


I f JDD.in L.qudaniam, 
toureſcoreand ten, with ſuch like, whereof I Clint. w__ 


might bring infinite examples : vnaccuſtomed 8Hoc intelliganr Tu- 


F | ſtinianizf 7755 
notes and characters bee, as when the teſtator ;« ge 0" wes 


dooth vſethe figure (1)in ſtead of theletter(A) rimur, Namiureciuili 
the figure (2) in ſteade of the letter (B) the fi- reſtn.in ſcripris fieri 


, non poteſt per notas . 
gure (2) inſtead of (C) &c. or perhaps ſome aur iether config. 
other more ſtraunge characters then theſe. in *25,vtenecBar. Bald, 
| | Angcl & alty,in L.quo= 
— | = ries. $.1.F.de hxred.in- 
ſtiruend.prererquam in caſibus exceptis, veluti in teſtamento militis,ad Plas cauſas,&c, 
de quibus Va{q.de ſucceſl. creat. hb. 2.S. 15, rcquilit, 16.Tiraquel. de priuleg. pix cauſa, 
c.1;.Grafl.Theſaur.com.op.$.tcfrn.q.10. 


Cca place 


pry a - a 4 
is 
-t—_s, 
no nerve RP ——_—_ L 


h)L.1.f.G Tabul.rcſta. 
Yalq.d requiſ 16. 


1)L. ex ea ſcriptura.ff. 


deteſta.L. fideiconufl, 


$.1.de leg.3, 


_ EL.quoniam indigni. 
C.de teſta, Molin1n L. 


1.$,codem.fde verb. 


- ©2.n.$.in fla, 


DL.errore.C. deteſta. 
m)d.L.crrore. Ita vein 
hoc excmplo non fic 
neceſſaria aliqua pro- 
batio quod Scyiba cr- 
rauverat,vel quad teſta- 
ror omMa-nuncupa- 
ucrat,cum lex ipſa ſtr 
loco probationis.$1ch. 
11.d,L.error-,Attamcn 
neceſle eſt probare 
mulierem 1ſtam eff 
reſtatoris vxorem,qui 
yulc efle ſuam execu- 
wicem.laſind Linkn., 
n)L.quontam.C.d2: tc. 
fam, 


T he fourth part | 
place of letters. Howbeitf if the characters bee 6 
ſuch as the ſame cannot be read or vnderſitood, 
the teſtament is as if it werenotwritten® , or if 

'they may be read and vnderſtqood,either by the 

ſame,or by ſome other writing , or by any 0- 

ther meanes : yet if that writing were but a 

draught,or preparation to the teſtament, and 

not the teſtament it ſelte , it is without ame 
force*. - 

Wordes | and ſcntences , are not required 7 
for the forme of a tcſtament , but for the 
expreſſing of the will and meaning of the te- 
ſtator * ; and thereforeit the writer by error 
omitſome wordes,whereby the ſenſeis vnper- 
fect : As for example, the Notarie dooth write 
thus (make my wite my, of this my laſt will 
and teſtament) leauing out this worde (exccu- 
tur:) in this caſe the error of the writer ought 
not to preuaile againit rhe-truth of the teſta- 
ment' : forthe Jawe preſureth that more was 
ſpoken, tnough lefle was written” : much leſle 
ought it to bee preiudiciall to the teſtament, 
where in ſteede of the wordes omitted. other 
wordes of the ſame ſenſe to ſuch purpoſe are 
vied and expreſſcd * : For example,ſuppoſe that 
inthe teſtament it 1s written, that the reſtator 
dooth bequeath ſuch landes to ſuch perſon, to 
haucand to holde to him and to his affienes 
for cuermore. How ſocucr in this deuiſe there 
is notany mention of heires, without which 
worde an eſtate of inheritance cannot paſſe, by 
any deed or gift made whiles a man yetliueth ; 
yet becauſe inteſtaments,the wil and the intent 


of 


- 


. oftheformes of teflaments. rote 
of the teſtator is preferred before formal or pre- 
{criptwordes , an eſtate of inheritance dooth 
thereby paſle,as it he had made expreſſe mentio 
of his heires* .Other examples to the ſame et- 0)Supr. cad.part.$.4. 
fect are extant in other places of this booke, 
which to repeate were ſuperfluous. 
Concerning the laſt queſtion, viz. whe- 
$ therT itbe neceſlarie that there be witneſſes of a 
written will ;this is the an{were,thart if it be cer- 
taine and vndoubted,that the teſtament is written _ 
or{ubſcribed with the teſtators owne hand: In p)Aurh. quod fine.C. 
this caſe the teſtimonie of witneſſes is not ne. &*<f.& DD.vid. | 
a SD lo. dileR, de arte teſt2- 
ccljarie : Butif it be donbifull, whether the tfe- di:tir.2.c.2.in fin. Maſs 
ſtament were written or ſubſcribed by the te- c—_ 1 7p 
' . . ; . - . 0 . +235Zs 
ſtatorin this caſe the teſtimonie of witneſſes is Fg uwe Het39 
neceſlarie,to confirme the ſame to be the teſta- q)Bar.in L.fiira ſcrip- 
9 tors owne hand ?. Butt itis not inough for the {*r0#4< cond.& de- 
x . Te S mon. Alex.confil.76. 
witneſſes to ſay this is the teſtators owne hand, yol.3.n.z.3. Pariſ.cofil; 
for we knowe his hand', neitherts it ſufhcient 1 rg 
. Pen . =4 . . 4. 
(in the opinion of diuers) to bring forth other (9s 
writings of the knowne hande of the teſtator, r)Sichard.ind. Auth. | 
and ſo proue the will to bee written or ſubſcri- = py IrIEr RY, 
h d 8 h : q 5 6. Pe fi ! | &> 7E.N.3.4+ Enoc ” 
cd by tne tentator, BY COMparing cn WT qe arbitr. Jud.e.lib.z, 
tings with the teſtaments :. For the witneſles Fo 1a 
ae als . eci{. 187,n.7. | 
may hedeceiued(the teſtators hand being ealie iq; 1.9 ind Auth, 
to be counterfeited , ) and therefore proofe by quod fine. Alex.d.con- 
ſimilitude of handes is not a full proofe*,fauing *75-v013-Molinun 
; : addic.ad Alex,conh1l. 
in thoſe courts where the (lile or cuſtome doth ;1, vol7: 
approone ſuch teſtimonie for afull proofe”, or t)Bar&ativinT.ad- | 
when the teſtament is to bee proucd in vul- {are 1cctegr Mal. 
ear forme: neuertheleſle in this caſe where it card.Tra&.deprobac. 
15 doubtfull whether the teſtator did write or *<'>-comparanio. 
1 ; , v)Veſtrius.praQt.cur. 
{ubſ{cribe the teſftament,if the witneſſes doo de- xmitbec.. 


CE poſe 


The fourth part. 
| poſe that they did ſee the reſtator write or ſub- 
x)Sichard.i nd.Auth. ſcribe theteſtament, and being learned knowe 
Alex.d.conkl.76-& theſameto be his hande*, or cle that they did 
conſil.123.,vol.1.n.5. | : ; 
y)Bar.lmol.& alij,in NEare the teſtator confeſſe that he had made his 
L 6 ira ſcripſero .de teſtament, or that the ſame was in the handes of 
cond. & demon. quoM1 (ch aperion”; or if the teſtament were found 


opini» magis cſt cont- | 
munis,reſte Gralſo, 1n the teſtators Chiſt amongeſt his other wri- 


Theſaur.com.op-S-In- tjnps : Intheſe caſes the proote made by com- 


|  NKiturio.9.16.n.5.%E. : k . - 
| a lesn fn, | paring ot handes , albeit the teſtamentbe to be 


Z)Natra.in nh. proouedin forme of lawe,is afull and ſufficient 
quodhne.Gral-Ine- yr oofet: Orit there be none of theſe helpes by 


Caur.com.op.$ teſim. F. - . s 
g.16.n fin. Maſcard, Iikely Circumftances , yet if on the contrarie 


| deptobac. verb. reſi. there be no ſuſpition of fraud or feare of ſubor- 


E luſ.1352.n.66. : "Fricas pas 
Aled confi i14, Nation,l am of their opinion? who do hold that 


vol.7.n.4.5 Narrzind, the circumſpe& Indge may allowe the proote 
| 5" "36-am89pl made by comparing of hands fora full proofe*: 
op.$ Infticurio.q.16. But then alſo the writings ſo found in the teſta- 


a.6.Dcc.confil. 219.11 tgrs Chiſt.muſt be ſo written.as it may appear 

fin.Socin-conſ1!. o if » : 566.7 DW 
162.n.4.& hanc opi- hy 
nionem egonontal- the teſtamentirtſelfe ”, 


lam,cum Molnco, Bur what if f the teſtam@rbe found in the te- 
1n1mo communem, 


cum Alex.periculoſam ſtators Chift,or ſafely kept amongeſt other wri- 


- Hera hag Ry tings, which teſtament is neither written by the 
oque in arbitrio : RT 

iudicis poſitam eſſe, *CItator; Or by him ſubſcribed, butaltogether 

cum Decio,ſentio. | 

b)3ar.ind.L.quoties. 

$1. f.de hared.inſticuend. Maſcard.d.conc}.1352.n.fz. Non tamen opus effe puto, vt ſer- 

uenrurua requiſita, de quibus in d Auth. quod fine, videlicer diei expreſſionem,exten- 


fam {criptonemIivecorum nominationem,&c, Quorum fine obſeruatione,nec inter li- 


beros,nec ad pias caſas reftamentuntvalet,etiamii conſter de manu teſtatoris:nam iſta 
r-quifitaindutta funta nreciiilt, nec ſunt ſublata ture canonico, vt author eſt Everard, 
Verum autem,inipecto jure gentiuin,quojurenos Angli,baud alter ac Romani milites, 


Iidcre fruimur, non eft necellaria vel dei cxprefſio,vel extenſia ſcriptio,&c.'WVud foluim - 


exigitur,vt conſter ſcripturam manu teftaroris exaratam fuifſe , vel ſubſcriptam ſine alia 
quaus folenaitare,dum ramen-huuſinodi fcriptura non fit preparatio ad reſtandum, ſcd 
wa diipofitio,vt alias iupradictum A,& infradicendum patt,7.$.13.in fin, 


of 


notto bea draught or preparation ofa will,but: 
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of another mans hand : whether ſhall this wri- oNaſind. Auth, quot 


ting preualleas the laſt wil and teſtament of the g1-. C.de reſta. Iul. 


deceaſed or not? It ſhall not*,vnleſſe itbe pro- C ar.$.ceſtin.q.r4. n.F. 


vbidicunt hanc opint= 


ued that the ſame was written by the com- ,,..vn- comm. 
mandement of the teſtator®*, or vnleſle it beſea- nem. 


led with the ſeale of the teſtator*. d)laſ.ind, Auth. MaC- 
| card.de probac.d. 


concl.1352.n.67, 
e)c.2.de fide Inſtr, extr. Er licer Decius ibidem teneat contrarium,mſi Sigillationi,a ccee 
datetiam ſubfcriprio. Quia tamen hzc opinio fundata eſt in ſolennitate turis citilis, no- 


bis ius gentium attendentibus, opinor hanc Decij ſententiam non aud:endam fore 1n 


foro noſtro. | 


Ofthe forme ofa Nuncupatiue 
reſtamentr. 


1 Of the forme of woraes in a Nuncnpatiue teſta- 
ment. 

2 Obſcuritie and ambiguitie to be auoided. 

3 Obſcuritie what it is, and howe it maie bee 4- 
uoided, 

4” Ambiguitie what,and howe it may be anoided. 

5s The difference betwixt obſcuritie and ambiguitie. 

6 Willes fauourablie interpreted. | 

7 Incontradtes interpretation to be made againſt the 
partie. 


d.XXVj, 


STEW} N the making of a Nuncupatiue wil a)$.fn.Inflic.de teſts; 

S182 teſtamenr, this is chiefly to be ob- Phan. eons: 

TEN terucd, thatthereſtator do name his C'coq.c.numerum 

_ ETexecutor, and declate his minde by ramen ſeptinarium 
wordes of mouth, without writing before wit- CI Om 

I ncſles*. As fforany preciſe forme of wordes, ſupra diximus, 


Cas - none 


v 


5 >. << 
+ 2 EI 


IR FE 3s t; 
| 


vo . The fourth part. 

b)Molineus.in in: tag noneisrequired®, neither is it materiall, whe. 

codem.t.de verd.9: ther the teſtator doo ſpeake properly or vnpro- 

_ perly*, ſo thathis meaning doappeare, as hath 

| © L.quoniamindignd. beenc heretofore confirmed by divers exam- 

my be « , Ples*. Butiris not ſuthcient for the teſtator to 

)Supra cad.part. $.4. 

lcauc a ſounde in the eares'of the witneſfles, vn- 

e)Lſed & 6..proſeri- Ice he do leaue ſome vnderſtanding allo of his 
bere.deInſiit.ation. Will and mcaning®. Ld 

Cue Soikgejn- And although in written rteſtaments itbe 

ecc.aftion _ | 1 tus” 

alſo required,that the wordes and ſentences be 

f)Supra$.prox. {uchas thereby the teſtators meaning may ap- 

przceden. peare *: yet more ſpecially it is required in a 

Nuncupatiue teſtament, for more ſupplie may 

be made in written teſtamentes then can bee 

g)Auth.quodſne.C. Made in Nuncupatiue teſtaments concerning 
deteſta. | the teſtators meaniag*®. | 

Wherefore T that the teſtator may the bet- 2 

ter performe this. thing , and that his mea. 

ning may be the better vnderitoode, he muſt 


k\Deobſcuro & am- * 38 much as he canauoide obſcaritie, and ambi- 


biguo.vide Spiegel. gue ., 
Lexic.verb. ambigud, Ob{caritieÞ 15 auoided by ſpeaking plainly: 
'& verb.ob{cucum. iq Y O Y 1pcaking Pp 33 


for an obſcure ſpeech is that which either can- 
not be vnderſtood atall, or veric hardly by rea- 
| ſon of the cloudie darkeneſle therof, or want of 
| Dbpie get tevie-verh. the light of plaine vtterance ®, 
L.ſcwper.de 09s Ambiguitie is auoided by ſpeaking fim- , 
plicand certatnly : for an ambiguous ſpeech. 

is that which yecldeth diuers ſenſcs to the hea- 
rer, who remaineth doubtfullin whether ſenſe 

the ſpeaker is to be vnderſtoode*. 
Offa Cogayh The difference berwixt obſcuritic and 5 
ed ambiguitie is this . By obſcaritie, the ner 
| made 


ofthe formes of teſlamentes. 193 
made, like to him which walketh in a darke 
place, not knowing where the way heth, whe- 
ther on theright hand, oronthelett , betore 
him, or behind him ; or'whether he be in the 
way,or out of the way: By ambiguitze , the hea- 
reris madelike vnto him, who walking in the 
light , meetceth with two or three wayes , and 
knoweth not which way to take, nor which of 
thoſe wayes. lIcadeth to that place whereunto 


hce ought to goe': both of them are to bee !)Zafiusin Lyererib?, 
auoided. Fora 
And albeitf the lawe hath prouided fa- tor ramca alias ab a- 
uourable interpretations, to ſuſtaine the reſta- ls dilterentias exeo- 
ment where the diſpoſitis is obſcure, ambigu- jm colfund;, © 
- 0us,or vncertaine ”, contrarie to the f nature of m)L.inreſtamentis, * 
contracts, where he that ſpeaketh obſcurely or - - Rs 
ambiguouſly, is ſaide to ſpeake at his owne pe- 
rill, and that ſuch his ſpeeches are to bee taken 
ſtronglic againſt himſelfe": neuertheleſle howe n)L.vereribus ©. 
fauourableſocuer the law be towards dead m&s 4c parts. 2m 
willes,the lawyers are not ſo fauourableto their 
clients, and therefore if it were but to auoide 
long and coſtlie ſuites, itis meete thatthe tefta- 
tor vtter his minde,as plainely and certaialic as 


hecan. 


[' - , * % 
ad +” ; 
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* 


Ces 


* Thefourth part. 


Of the particular formes of other 
teſtamentes or laſt 
willes: 


"28 6 Wm Grits 


g&2A] Oncerning the formes of teſtaments 
Mpriuilſedged or not priuiledged, or of 
df otherkindes of willes,as of codicils, 
Dor of gittes in caſe of death, I referre 
the reader to thoſe places where ſpeciall men- 
—y oa [pat tionismadeofcuerie of them,and of their dif- 
os ferences of formes*: 
And chiefly concerning the formes of le- 
pacies, I with the reader to peruſe the manitold 
<5, b eadpart.S.3. formes of making an executor : Foras I haue 
$.4-1.18.cum {cq. . ; 
| | often faid®, by vnderſtandingafter how many 
ſortes an executor may bec appointed, it 
isan caſte matter to colle& how 
diuerlly a legacie may 
beleftallo. 


THE FIFTH PART 


OF THIS FES FAME 
TARIE TREATISE, 


' WHEREIN APPEARETH WHO 
' may bee Executor , fand is ca- 
pable of a legacie, and 


- who not. 


The Paragraphes or Chapters of 
the fifth part. 


5 Hat perſons may bee appointed 
{< executors or be capable of 4 


OY) legacie. d.r. 
> Of an heretike.. 
[67g Of an Apoſtata. - 


AOf trattors and felons. &.4 
Y Yof him that is outlawed. &.5. 


Of an excommunicate perſon. | $6. 
Of Baſtards. , IA 
Of him that is madae. | Cs: 
Of an unlawful colledee. 6.9. 
of a libeller. d.10. 
O f ” ers, Sodomites, and other wicious perſons. 
C.11. 


Of an vncertaine perſon. Qe12. 


wy 
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. TESTAMENT, OR IS CA. 
pable of a legacic. 


The fifth part. 
uery one may be executor which is not forbidden. 
he teſlator may omit or exclude his owne childe, 

1nd make others executors. © - 

"he teſlator may make executors either bonde men 
or free. | 

Not onely lay men but Clearkes alſo may bee made 
£XCCHEOTS. 

Vomen as well as men may be executors. 

»fants as well as thoſe of full age may be made exe- 
CHUIEOY Se 

The teſtator may make his executors either knowne 


or unknowne perſons. 


7 be teflator may appoint executors either one per- 


{on or many . 


&. 


HAT PERSON 
\IE BE EXECVTOR OF 


Fd 


_ a)Tir.de bxrred. infſtir, 


T he jth part. 


N the fift principa. 
|| part of this Teſt. 
MM mentarie rreatiſc ; 
declared, what pc: 
ſons may bee ap- 
pointed executors, 
and are capable ©! 
alegacie, and wh. 
|| pcrions arc incapa. 

= ble of an exccuto:- 


Iib.z.Inſtituc,in princ, * 


BenediR.de Capra. 
Tra®.repul.& fal verb: thip or legacie. 
CXccutor. Wherein foraſmuch as the lawe dooth giuc 


b)Slegar Init. libertic to the cſtator to appoint whom he will 
ketone! :nd.tit.de TO ÞCE NS cxccutor *, and likewiſe to giue Icg1- 


hzredanftic.inprin. Cies tO Whom hewill, ccrtaine perſons Excep- 


05548 + gory 2 ted": This may be drlinered for arule,thateuc- 


Qrnd.cation.Turel.$.an T1 perſon may bean executor, 2nd is capabl-: 
@eccutores.n.1. of a legacie ſauing {uch as arc forbidden*.Now 
— 00970t end what verſo ns theſe be whichare forbidden, ſh1l 

Tick de repub.Angl. ſtreight way bee ſhewed, after the view of the 


I 3-c.7.vnde perſpy- . grearnes of the reſtators libertic in PRoun 


cuum eſt, nullum fer 


 vium apud nos manetc - his Cxccutors. 


hujuſmodi titulorum Firſt, it is to be vnderſtood that this libertie 0! 


irs ciuhs, viz.de ex- 
des ora. 16s the eſtaror is ſo large &ample,that albeit the tc 


2.Inftiruc.delib.s& ftator hauc children of his owne, naturally an: 
poſttu. hzred. inftiu- [awfully begotten, yet by the lawes & cu {tome 


end. vel cxhzredand. 
F & deinoffic.refuf, Of tN1S realme, he mate appoint others to be h1 


Inſtir.& Cyn3 cum = EXCcutors : ſecretly omitting , or openiy excl 


pluribus al1js ciuſdem 
Efinz comms cs Ing his owne children”. 
legibus, | Secondly , the ecſtator hath liberticto a 


pO! 


Who may be executor or not. 196 e)Ub.s.Inflirais de 
point executors,not onely thoſe which be free, ,5 1; neronnic.vlle- 
but alſo bondmen,or villeines*,cither his owne nage.fol.4o.Brook A+ ; 


villeine, or the villeine of anotherf. Andif the Þi9gcirvilein. n. 68, 
Erlicetiure ciuili ſer-; 


teltator do make his owne villeine executor,he uus inſtitui quidempo+ | 


doth manumit , or deliuer his villeine from *f,non exccuror,y 


| _— Bald.inL. 
bondage*: And if anothers villeine bee made |. INS 


executor, ſuch villeine may as executor haue n.z.Tameniure quo 


ation againſt his owne Lorde, in caſe he were 29$y4muryoſticui 
poſſunt ſcrui noſtrates 


indebted to the teſtator *,becauſe hee ſhall not «<ccurores, ve per Li- 


recouer the debt to his owne vie, but to the vic fleton & Brook, vbi ſu- 
of the teſtator'. |  pra.Quinimo eodem 


: on _  1urecituh ſeruus con- 
Thirdly,the teſtator hath libertic to appoint Ricui poteſt nudus cxe- 
his executors, not onely laymen , but Clearkes <»*%-l0.de Caniv. 

: __ TraQt.de exec,vlt. vo« 
allo *:. lunt.part.1,q.3..47- 


Fourthly , the teſtator may make executors, f)4.ur.de hered.inſtit, 


: : TFES. = : 1n prin. 
notonclic men,butalſo women', either fingle ,\!, 1. prrea.ind. 
or maried Lit... prin. 


Fiftly, the teſtator hath power to appoint Þ)Litlero.tir. villenage 


fol. 40. Brook.tit.villcin 
exccutors, not onely perſons of ful age,buralſo ,4 oo 


infants": and the act done by the infantas exe- i)Litleron.vbi ſupra. & 
cutor,as the releaſing of the debt due to the te- "© 29:2 quodns _ 
| : | Sets : nct 11s ciuile,quo ſer- 
ſtator, or the ſelling or diſtributing of the teſta- uus aljenusinftiturus 
tors goods, 1s faide to be ſufficient * in law. And —_— wn: nn 
. c . . - 
herenote,by the lawes of this realme,cuery one, oe 
15 accounted infant vntill he be xxi. yeares old". k)!mo eriam religio- 
But if the infant be ſo yong thathe hath no dif {95 obrenra licenria 
; "EIS td Firzh.tit,exccut.n.g7,. 
cretion(for it is not onely lawtu l to make ſuch prookeediicns* om 
an one Ccxecutor , but alſo the childe in the HCouar.in c.tua.de 


mothers wombe , and vnborne at the death of *<ſta.extr.Er cſt cont- 


munis opinio, Peckius. 


the teſtator')In that caſe the ordinarie,or other de tcRa.comp.lib.x 
7 Ns C.20, ; 
m)Peckius.d.c.20.Fitzh.& Brook.d.tit.executor. (n) Brook Abrids.tir.executor.n.115. 
Ur, coucrture.n. 56, (0) Brook. vbi ſupra. & fic non recipitur iuris cinjlis diſciplina, qui 
minor 17. annis non admittirur executor. (p) Do. & Stud.hb.r.c.zr.i1b.2.c; 28. (q) L. 
placer.ff.de 1ib.& poſthu. quz lex cth loquatur de hzredis inftitutione,idem tamen iu1ts 


vel in executoris coſtituuone,paſlum ab Anglis obleruari notorie coſtar,quicquid dixertt. 


3us ciule, | — to 


7 


4 


Fo os = 
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e-e_er—s coa—m—__ 
5 Ot POE ten Pore ny pe onmety rn rea, 4.41, re 


po I > eo _—_ 


-. hared, inſtit. Minſing, . ; 
3nd &.& vnum.Graff POWET Of the teſtator in making executors, let 


T he fifth part. 

to whom the approbation of the teſtament ap- 
pertaincth,after the birth of the childe dooth 
commit the executton-of the will to the tutor 
of the childe,for the childes behoofe,vnrill hee 
be able to execute the ſame himſelfe. the which 
tutor hath authoritie to deale as executor vntill 


the childe bee ableto vndertake the cxecutor- 
r)Quod fine vIla con- 0. ; 
traditione {xp;ſhumc {l IP. 
obleruatur, ſalts infra 


prouinclam Eborac. 


"SIE 


"d 

Sixtly, 1tis lawfull for the teſtator not onelic 
toappoint his knowne friendes and acquain- 
tance his executors, but allo ſtraungers , and 
4+ 165% pajed wn day ſuch perfons as he did neuer ſee”. 
INILUTU yp PR . . . 
um.C.dereſiavideins , Finally ,the teſtaror may appoint one perſon 
fracad.part.$.vit.& in-alone,or manie ©: manic I ſay,ſeucral, or manie 
rcllige vtibi. | Coos A, 
v6.8 voum Ioflitde IEPIE(CNtiNg one bodie, asa Colledge, a Citic, 
hzred.inſtituend, an vniuerlitic”. | 
v)L-hzzdiratis.C.de After this view of the greatneſſe of the 
Theſaur.com.op,$.In- vs returne to the reſtraint of the teſtators liber- 
Kituu0,9.20, tie,and ſhewe what perſons are forbidden to 
be executors, or to reape any commoditic ,by a 


tcſtament or laſt will. 


| Ofan Heretike, 


x An Heretike cannot be executor. 
2 Whether an Heretike may be executor in a milita- 
rie teſtament. | 
3 What if the Herctthe do reclazme his hereſie. 


j 


who may be extecuiey or not. 
Cj. 


N -Heretike can notbec executor ; 
} neithcr 15 he capable of a legacie*: 
and ſo odious is the crime of here- 


a)L.Ariani.C.de hx» 
retic. Sichard.in Rube 


ſouldier hath more libertie in making an exc- 
cutor thenanother ©. RR 
Andalbeit he that is named executor,doo Kh Ns” 
repentand reclaime his hereſte , yetbeing an 
heretike, either at the time of the making of the 
teſtament, or at the time of the death of the te- 
ſtator, orat the time when hee vndertaketh the 
EXEecutor ſhip,he is excluded. e$.in extrancis. loſtir 
| Forthisisperpetuall, thatitany perſon be Ps es 
incapable, cither when the teſtament is made, #)q.s,in extrancis 6 
or when the teſtator dieth, or when hee taketh alienum.$.1.f. de hz- 
vpon him the executorſhip,it is as if he wereal- ENDING. _— 
. ME FE WS. . : ” . «LAN 
waics4ncapablez + but it hindereth not it he be 6 Grafſ.Theſaur.c8. 
not incapableatother times * ; neither dooth it 9p;S-nſtirurio.q.28, 
hinder the legatarie though he be incapable of ETSY 
the legacyar the making of the teſtamEt,ſo that de hzred,inſiir. 
he be capable thereofatthe time ofthe teſtators _— ac%eA \ Þ Ms gs | 
death®, (as appeaxctii more at large hereafter i) TraRt.de <.% Go 3 
the reaſon of the difference is, becauſe the lega- got Graff, The- 
ciedependeth of another adte;thatis to ſay, of mniga.as * 
the teſtament, from whence it recciueth his i)lofr.pare.7.$.19, 
power and vertue,but the teſtament or appoint- | 
ment of the executor dooth not depende of an 


Dd other 
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| IPeckiusd,e.: i, 


- d)L.ylr, de ſacr, bapriſ. 
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. T he fiſth part. | 
other ate , whereby it may recciue cither life 


or ſtrength. 
Ot an Apoſtata. 
C.11j. 

Ke N Apoſtataallo is incapable of an 
|| " g exccutorſhip,orlegacie *:whatan A- 
1 RET [EA poſtarais, and how manie kindes of 
b)Supra $.2.5.19, SE@xga Apoltacy there be, haue elſe where 

c)Bar.in Rub. de Apo- declared ®. : | 

ſta.C, | 


That which is hecre ſpoken,is ment of A- 
poſtaſie,properly ſo called,that is to ſay,of back- 
ſtarting trom the Chriſtian faith*: ro whome ] 
might ioine alſo Anabaptiſtes, for they are allo 
incapable of executorſhips and legacies *. 


reit.C.Minhn.ing,. tit, 
de hxrred.inſtit.lib, 2, 
Iaſtit.in prin. 


Of traitors and felons. 
6. ij 


Hoſocuer is couicted of treaſon,ot 
felonie.as he cannot make a teſta- 
$1 mentorlaſt will, as is before con- 
SX #2 ftirmed*, no more is he capable of 
N=; 2234 . . > 
————antc thing diſpoſed by teſtament 
orlaſt will*. | 


a)Supra $$.12.13, 
part.z, 

b)Nam cum fit dam- 
narus ad mortem na- 


ruralem, mortuo Xquiparatur,8&fic non poteſt inſtitui Bar.in L. qui vitimo ff, de PXnis. & 


elt com.op.G7als,$. ioſtirugio, 9.5, Vaſq.de luccel pgreiſ.hb.1.$.:.n.r2. 


del JA R 
&.* 


who may be executov oy not. 


, Ofhim that is outlayyed, | 


Q v. 
| f | 4 b)Fitczh Abridg.tt,ad-. 
| Ethatis outlawed, is out of the pro- Siflen.z Sed nomands 


S/ #) rection of the prince, &: all his goods ſi1mo vtlegatum peni- | 


| are forfeited, and is deſtitute of all 5 incapacem regdi, | 
rp ; | - vtpote quem relegato 
= theaidc of the lawes of this realme* : yerius quim deporta- 
And therefore ſo long as hee ſtandeth in that 9, comparandum pus 


l r F{ c & ] (2 el 
caſc,he is not to be admitted to the executor- j." —_—_ Le 


ſhip,nor can ſue for his legacie *, except it be in licantur:)ſedquianon 
ſuch caſes as he may make his teſtament, where- 4><tp<rionam ſandl 
7 ; in iudicto,vtlegatus no 

of mention is made before. eſt audicndus in iudi=; 
| cto durante vtlegatioe * 


| | ne. | 
Of an excommunicate perſon, c)Supra d.patrt,2,S.21. 


a)Supta part, 2.S.2r. 


d.v1. 

_ . . | : a)Phil,Franc.in Rub, ; 
7] Lbeit an excommunicate perſon 7. pps” | 
-| may be appointed executor, and 1S ſencentia communiter 

{| capable of a legacie *, yetſo longas 2pprobatur , air Grafle" 
he and iadef co ale Theſaur,com.op.$, In« 
FE KANdCLN IN TNCICNTENCE OF CX= ;tytiog, 4Bald.inL. | 

COMmMUNnIcaro n,he 1SNOtto be ad- id quod pauperibus.C. 


mitted by the ordinarie, nor can commence a- {* Piicopis&cler.n.6 y 


l : _—_ " b)c.intelleximus, de 
nie ſuite tor his legacie® . iudic,c.poſt ceſlionE, 
, Ge probac.cutr, 
OfB aſtards.. 


1 Three ſortes of Baſtards. 
2 Inceſtuons and auulterous Baſtardes, are mcapable 
of all teſkamentarie benefite. 
3 Dinerſe extenſions of this former concluſion. 
| Dd 2 4 Diuerſe 


F _&6.lul.Clar $. incelt?. 


The fifth part. 

4 Dinerſe limitations of the ſame concluſion. 

5 Difference betwixt the lawes Eccleſtaſticall and the 
ciuill lawe, about the alimentation or nouriſh- 
ment of children,begatten in adulterie and inceſt. 

6 ofthe lawes and ſtatutes of this realme,concernine 
Baſtards. — fe 

7 Of Baſtardes begotten betwixt ſingle perſons. 

8 Whether the legacie left unto the Baſtard, be pre- 

ſumed to be left for his alimentation or rcliefe. 


d.Vij. 


F Baſtards or children begotten out 
# of matrimonie,there be diuers ſorts : 
a ſomcare begotten and borne in ſim: 
. = plc fornication, that is to ſay, of carnall 
? copulation berwixtſingle perſons,ſuch as at the 
{4 . 2)Couar. Tratt.dema- tie of the conceprian or birth of the chjlde, 


I 


trimonio.2.part.c. 8.5. | 
pur :n=50pþ S. for- mayv be married together *. Someare begotten 


['F nicatio, | | in adultery;thatistolay,ot ſuch parents,as both, 
| Þ)Couarindee3S.5. the one of them being maricd to ſome other 
{'F TIul.Clar.S.adulterium. : : . 

at the time of the birth and conception of the 
child,cannot then maric together themſelues?. 
Some againe are begotten in zxce#, that is to 
fay , betwixt ſuch perſons as are prohibited to 
e)Auth. ex complexu. Matrie, by reaſon of Conſanguinitic or At- 
C.deincclt.nup. & DD fgrjrie® | © | 


1bid. Couar.de ipon(al. RG ; | : Boy 
art i5.eGraf Baſtards begotten and borne in adulterie or 


Thefaur.com.op $.In» zyceft,are not capable of any bencehite by the te- 

PE THad, ſtamEtor laſt wil of their inceſtuous or adulte- 

reg.&fal.yerb.filius, TOUS parents f,which concluf16 is accompaicd 

- vt eradir regulam 14+ yyith noſmal traine of ampliatios & limitatios*, 
ampliat, & IT. limitac. 


7609 tug of which companiethelc arc not the OD 
& 


\ 


ith .c)Couar.ind.c.8.S.5. 


who may be executor or not. 199 
The firſt ampliation is, that albeit the ince- 
ſtuous or adulterous father doo namean other 
erſon to be his executor , to whom he giueth 
the reſidue of his goodes,willing him to reſtore 
the ſame goodes to his inceſtuous and adult?- Y 
rous childe : this diſpoſition is voide in reſpe g\parth. Cxpot. Cam | 
of the Baſtard 5: (neither is the executor bound cela.z8.verb.quiara, 
- toreſtore the ſame, but may retaine the ſame to 
himſelfe® ) for whereof any perſon is not ca- | 4 
pable directly or by himſclfc, he is not capable Kon ſponial. % "8 
thereof, indirectly or by an other* : yetT denie :1)Duco.verb.filus.reg.- | 
notbut that the executor maic of his owne li- 39% _ PY 
beralitie giue anie goods to the baſtard,though q 
notas the gift or goodcs of the father *, k)Czpol.vbi ſupra. To. 4 
The ſecond ampliati is,that albeit the father Pilect. m_ — ? 
ſhould appoint his inceſtuous or adulterous CES lies "i 
childe his executor,willing him to beſtowe his 
goodes onſuch a perſon , who of likelihoode 
would neuer demaund theſame:as it he ſhould 
will his executor to giue his goodes to the Em- A 
pcrour,or tothe Turke, if hee ſhould in perſon _— 
come into England to recciue the ſame; this, is I 
buta fraudulent cautele, whereby the executor | 
might haue ſome colour ſtil to retaine the fame  _ + 
in his owne handes': And thereforeby reaſs of /Nerin Frog 08 0 
this fraude the diſpoſition 1s voide , at leaſt fo Czpol.d.cautela.38: 5 


farre as it dooth reſpe&the benefite of the exe. 10-VileR.dearte cltS-! © 7 
m di.d.cautcla 14. *' . * 4 


cutor .  m)Bald.c&fi1.399.vol.? 3 
The third ampliation 1s,that even he which 2-Imol.in L.in cempug, 2 

is begotten and borne inadulterie, much more rr ons. I 

he which is begotten and borne in inceſt,is not wbiſupra. " Wh 

onely incapable in reipeR of his fathers tcſta- 

ment, but1s alſo excluded from all teftamen- 

| Dd 3 tarie 


wt We ".% 


PE wabedfonths ach on. 36 


, tin. JibertatemQde cxes 


T he fifth pert 


n)Couar.Epirom. de- tarie benefite by his mother®. 
ſponial.z.part.c.3.n.15, Thefourth ampliation is, that the diſpoſi- 
tion is voide, 7pſo inre, which is made in fauour 
o)Ducn.d.reg.z66.am. Or tor the benctite of inceſtuous or adulterous 
pliac.4, baſtardes”. | | 
Y The fift ampliation 1s, that although the in- 
ceſtuous or adulterous baſtard, be poſlefled of 


- pBaldinLidquod fhething to him bequeathed, yerhe cannot rc- 


pauperibus.C.dc epiſ= taine or preſcribe the ſame by that title ®, 
copis & cler, pergloſ 8 Thea fyr im pliation is, tha the adultcrous, 


in L,nemo.tt.de viuca ; ” - ; 
Due.d:reg.356.ampl.z and eſpccially the inceſtuous baſtarde is exclu- 


#9) Auguſtia vr hab<t 35 ded, not oncly by rhe ciuill and eccleſiaſtical 


q.7.c.quid eſt, Ducn, | : : 
dreg.awplacz, —JAWes, butalloby thelawe of God; but whe- 


r)Dequivus Duen.d. ther this ampliation be true or not, Ilcaue to 


reg.365.Barth.Czpol. the cgnfideration of the reucrent divines. Di- 
cautcla.z8.% Io.Dilect, 


eautelars. | ucrs other ampliations alſo there bee of this 
s)GloſL.in AuthEquid. concluſion *, which I omit, becauſe they ſeeme 


d.na.cfhc {u1,$.an,. | . | 
CIs weſtca 0. *n 1.4. to repugne the laives of this rcalme. Nowe to 


Panor.in c. cum habe. the 11mitations. 


xet.Decoquiduxin * = Thel;mirations of the former concluſion 
matrimo.,qua pol.extr 


ODaen.ver>tilius.reg. ATC TNCIC : Firlt theſe inceſtuous and adulterous 


- 366.l1mir.10. Aft, haſtards may Dc CXCCutors vnto anie other pCr- 


nos lap Preciede 1on,lauing vato their naturall parents, and are 
Imep.vlc.vol.lb.g.tzl. likewiſe capable of anie legacie, or deuiſc be- 


27-n.27.Necobltat queathed vnto them by anie other, ſauing by 
quod dicitur per inca- © 


pacem nihil pofle capi, [BCLT OWNE parents*, euen vnto their inceſtu- 


* quiaattemto ure Can. OUS Or adulterous brethren, they maic bee exc- 


fpurius etiam inceſtu- . 7 |» ! ; _ 
olusnon tomrino CLCOTS) OT TECCIUC ante other tc{tamentarie be- 


21NCapax,vtpote,cut nefite from them *. 
alzmenta licitum eſt The ſecondlimitation 15,when they are ap- 
relinquere, Ducn.d, Ld bd y -of A (: : 

xeg.366.limiracg, - POINted rude Executors , that 1s to lay, when 
x)lo.de Athon.ia lega- they doo not reape anie commoditic by the te- 
ſament*, forthen they may be executors.cucn 


9 


£cutor.ich, 


p: : 


who may beextcutor or not. 200 y)c.clum haberer.dees 


K qui dux.in vx.quam 
to their owne naturall parents. vali adks 


Thirdly, by the lawes ecclefiaſticall they 2)L.legatis.ffde ali- 
are alſo capable of fo much of that which is be- ©<2-le3:Czreraque 


ad diſciplinam pertt- 


queathed vnto them by their inceſtuous ' and agr,legato alimento-.. 


adulrerous parents,as willſuffice for their com- 1 non corinencur, mt 
; : 04 : aliud lenſifle reſtators 
etent allmentation or rehlicte' : that is to ſay 
tor their foode, clothing, lodging, and other a)4.c. cum haberer.in 
meeteand conuenient necefſaries *, according ©2;!<d nequepro ne- 
FOO - - © ceilitate tantum( vr 
to the wealth and abilitte of the parents'. And yolunrquidam)ſedetis 
although the ciuill lawe in deteſtation of this 24 d<centiam, contit» 
hej { E j t and adulteri 444 rucnda ſunt alimenta, 
1eINOUS INNCO IQNCCIT ANad aauiteric , Ws C- 65 mode facultares ſups 
prine this inceſtuous and adulrerous ifſue, of peranc.Gab!l:b.6.com. 
the hope of all teſtamentaric benetite, though it po" alunen, 
were left for, andin the name of alimentation, b)4. Audi.ex c6plexu. 
or needfull relicte”, the rather by this meane C-dc inceſt.nup. 


: : | L.iſti quidem.t.d 
to reſtraine the vnbrideled luſts ot ſome.and to © oy. 1a 
preſerue the chaſtitie of others': Neuertheleſle, fin.%$.6n.Inſtic.de 
foraſmuch as nature hath taught all creatures 22*%).ation. 


to prouide for their yong,ſo that the very brute :.#qe tuttic.& ur. 


beaitcs haue a naturall care to bring vp whatſo- <)Peurro.c.24.verf.16, 


Ezech.c.18.verſizo.L. 


<3, M A, ; Þ. 2 ” 4 
euerthey bring forth":Secing allo in equitiethe $;,cimus.C.de ond 
poore infants ought not to be punithed(atleaſt L.tipzna.cod. mc. diſt. 


not to periſh for want of foode, by occaſion of {5;< 224: 


the fathers faulte, whercof they are altogethet terer. 


faultleſſe*: ) Therefore the ecclefiaſticall lawe, g)P<cinc.inprxſen- | | 


; « tia.de probac.extr,n.: 
whereby not only adulzerous *,butinceſtuous* ,,*G.þ.wpj ſupran.5. 


i{{uealſo is made capable of ſo much as is ſuffi- quz opinio communis 

cient forneedfull and conuenient ſuſtentation, **<ontraBaldun d. 

- x | : . 42? Auth.cx complexu, 

hath preuatled againſt the rigour of the ciuill þ)tgemiuris etincer- 

lawe,and is to be obſcrued eſpecially inthe ec- #15 imperij gio#, S& Par 

cleſfiaſticall Court, as more agrecable to na- 222 {<cum nave: 
ane y WF I — oh , ret.?ar.:n 1. Auth. cx 

ture,cquitie,and humanitie.And in this reſpect complexu.Decſ.Ne- 

| 6 . - :_ Ap.154.n,2.Dec. vbi tute 

the lawfes and ſtatutes of this realme , Inprou- ee eabfliux. 


Dd4 UINg reg.z67. 


5 probetur.L.nifi.cod.tit, - : 


d)Cic. lib r.offic...1.$. _ 7 


- Þ 
» 


f)Text.ind.c.cum ha. 3 


LA 


n)Srar. con an.18. le: 3, 


k)Vbi enim ” non 
diſtinguit, nec nos di- 
ſtinguere debemus.L. 
de precio.ff, de puban 
1em.action. " 


YPerkins.tit.graunts. 
fol.11.Bra&.lb.2z.c.7. 
m)Perkins.tir. deuiic. 


.tal.98. 


--- -<xo_ r0.1erb. 
Salom. ' 


T he fifth p art. 


ding aſwell for the conucnient reliefe and kee- 


ping > of pooreand miſerable children, begotten 
& born out of lawful matrimonie,at the charges 
of the reputed father or mother', (without dil: 
tinctio whether ſuch infantes were begorten | in 


Inceſt andadulteric,or fornication * ;)as for the 


puniſhment of the mother and reputed father 
of ſuch vnlawtull iſſue, are worthily commen- 
ded, although in reſpet of the next limitation 
following 2, they may ſecme not altogether ſo 
worthic commendatibn. 

The fourth limitation 1s grounded 1n the 
lawes of this realme, which doo permit euecric 
man,both by deede made and exe cutcd during 
their liucs',and alſo by their laſt willes and te 
ſtaments to be cxecuted after their deathes”",to 

iue &to deuiſe vnto anie their baſtards witl- 
out Giſtintion, all their lands,tenements.orhe- 
reditaments,withour reſtraint, at the leaſt more 
then wil ſuffice for their ſuſtentation,and much 


more then they are worthic of. Which thing 


cannot but redounde to the great preiudice of 
right heires .conſidering the daunger whereun- 
to lawfull children are lubicc, and which they 
doo manie times ſuſtaine through forcible fAlat- 
teries of vile diſſembling harlots, no lefle voide 
of all modeſtie, then tull fraught with all kinde 
of ſubtiltic,with whoſe (weete poiſon and plea- 


ſant ſting manie men are ſo charmed and in-._ 


chaunted”; that they haue neither power to 
hearken to the iuſt petitions of a vertuous wife, 
praying and crauing for her children, nor grace 
todenic the vniuſt demaunds ofavicious and a 
ſhamclcſle 


be 1 


TSS 
-- > wo 
nth 

«< +. 
Wy Ss 


' TWhomaybe executor or not. 201 a pen = 
; - CG nelorum, - 
ſhameleſſe whoore,prating and grating forher £;; Fc ihtina.  * 


baſtardes , neuer remembring that when Sara 56.Hinc eſt(air Pec= 


faid to Abraham : Caſt out this bonde woman and 5*)quod Sodomitar |} 
vna cum parentibus, = 


her ſonne,for theſonne of this bond woman ſhall not yaruulos exiam ceele- 
be heire with why ſonne Iſaak. Abraham by the com- 1gne confumphir 


| ' ; . . Dominus,nempequod 
maundement of God hearkened to the voice ,c.{c. ut 


of Sara *, neuer once regarding (that which di- hos idem flagitium ad- 
uers haue diligently noted;) that the brood of P'ros.Pec.ine.non 
X  decet. dereg.iur.6. 
baſtardes are commonly infected with the le- q)Mali corut malii 0- 
prolie of the Sires diſeaſe”: and being encoura- vum,& meruela ſunr 


: by . zarerni criminis exepla 
ged with the example and parterne of their fa- Ti.cuum eat. tut. 


thers filchineſle, they-are not onely prone to maieſt.5.1. 


follow their ſinfull ſteppes *, but do ſometimes 2Becr.Deciti27 n. 17. 
ucn.d.reg 366.lim.7. : . 


exceede both them and others in all kinde of 5;atin t.hereairas. + * 
wickedn efle. C.dc his qurbus , vt in«.. I 


The fift limiration is in the baſtardes of ha. dn 6 + 
kings and princes,for a king may ex plenitudine criamfihic Au? habeat | 
poteſtatis , make his vnlawtull iſſue capable of <_"aY ety. : 
whatſocuer by will deuifable hee dooth giue or <<fſiras infticucndi fn- + 
bequeath vntohim*. os,vt ſupracad.pare$.y Þ 


ys 3 . . 1 r)Bald.in L.fi quis ins, 3 
The ftxtlimitarion is this, the adulterous qu,c.qcincettnups. | 


grandfather may bequeath anie thing to the Couar.ind c.8.de ipo»- 7 
lawtull children ofhis owne vnlawful ſons or is rg er" 4 
daughters, or make them his executors; but ſo verer.n.s.Bar.in d. © * 


cannot the inceſtuous grandfather * Aurh.ex complexu, 


SO, ue Tn . | _ que concluho amplias 
The ſencnth limitation is this, that the te carve? Peer. Duet Il 


ſtator may bequeath vnto his inceſtuous or ad- verbflius.reg, 367. 
ulterous daughter a competent portion for her P3. ' 
TEA Rea” ; wel x)Bar.in L.fihis. de - ; 

OWr1e,or pre ermentin MArtAge:Ior tits 1S AC- vulg.ſub.Bald.in Lea 

counted all one.as it he did bequeath itvnto hir kr — 4 
: . . FE. | n.q. ar,y tc :H.q. 

for hiralimentation”, 7. Inteilige ta 


The eightlimitation is this,thatan executor & conicQurz interne= 


may makethe teſtators baſtard his executor*. 2i25ex quibusfraus., 
| preſumatur.Grafl,$.. * 8 


Dd S—- The {alu yu, gr 7.0,13, 


. 


The fifth part. 
The ninth limitation is , when the adulte- 
rous parcnts doo folemnize lawful matrimonie 
| together before the birth of the childe”: for ex- 
ampls, A married man doth beget a finglewo- 
= man with childe (for this is adulteric by the 
» Jlawseccleſiaſtical ofthis realme *, although by 
the ctuill lawe iris but fornication*)immediate- 
A PI lic after his wife dieth,aftcr whoſe death he ma- 
_ yPrepol.in c.tanta JE : 
is. Quifly funt 1-gi- TICEN the woman(for ſo he maie®) after the ma- 
* Umicextra.n.to.Card. rage the child is born : In this caſe the chitde 
5 5 5/6pa 9 Yi 1s not onely capable of anic teſtamentarie be- 
fol.85.96, —* nefite,butis reputed a lawfull childe, and nota 
140% ng TI baltarde*, as heeretofore hath becne diſputed 
3” ybi ſupra.c,nemo.z2 q. 'MOIC fullie<. | | | | 
+ 4.Panor.in c.tranſmu- Concerning thoſe baſtards which are be- 


 ſxd 1 CO2.CON- | 
IT Gogrcextra.Clars. $Ofen of fingle perſons, ſuch(Tmeane) as may 
F adulcerium.n.z,  Jawtulle martic together, then in caſc the mo- 


a)L.1.C,de adul L, in- : h = 
rr) havin ee ther were a mazde, or an honeſt widdow, iramedi 


vbi ſupra. atclic before ſuch vnlawfull copulation and co- 
þ b)Nikf: preter copulam ception of the childe: This kind of fornication 


*® mortis machinatioin- - f dg | 
$ ceomenifier,velfides 15 1£armed Stprum*, and this kinde of baſtarde 


| dara fuilſer,quiarunc ſecincth to be in the ſame caſe as if he had bene 


t perect -- begotten in adulterie. - | 
I# c.fuper hoc c.ſignifica- If the mother were az harlot beforc the con- 


he eco quiduxin | ceprion of the child, howſocuer by the ciuil la) 
'F? .* 8] » cr Si . | - 
UF eto can tiger fuch a baſtard is not incapable ofany teſtamori- 


i} w poſcinrhodienup- rie benefit;yertforasmuch as by the lawes eccle- 
|} i= buiimodyml- | Ge 5 and ſtatutes of this realme*®., ſuch co- . 


!  rumdubiro,occafio- . | 
IF neftarutitH8.an.zz. pulation is condemned as vnlawfull, and to be 


Les. puniſhed as vnoodly: I ſuppoſe that this kinde 
c)d.c.tanta vis.& DD. is i 'S 4 PP | 

|| d)Supr.part;a.S.15. (e) Linteriberos.L.ftuprum ff. de adul. (t)Conar. de ſponſa).2.part, 
i" \c(8.8.5.n.15.16 17. (g) Ne. 32. 9.4Pe nor. in Ruc,de adui. extras, (þ) Stat, Eliz.an. 


IS.C-13, 
b TE | of 


F 
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Who may be executor or not. © 202 
ofbaſtarde is no more capable of an cxecutor- 


ſhip orlegacie,then if the mother had bene ho- ;yr.1e4s Couar.in d. © ; 
neſt before, eſpeciallic if the mother were a $.s, q 


common harlor, the teſtator ncuertheles elcec- 
ming hirto be cleare from pollution with anic 
other, and himſelte oncly to be the vndoubred 
father of the childe, whom hee dooth make his 
executor, or to whom he dooth bequeath ante 
lezacie by the name of his childe , when as 1n- 
deede he is not the certaine father of the childe, 


the mother hauing proſtituted hirſelfto the fil- ;1gvg.nt,quifuis 


thineſle of others alſo. For in this caſe cucn ad L.Jul.C.de adulc. 
Grafl. Theſaur.com. 


op.$.Inſticutiv. q.7. ne. 
10,&infr.part,7.5.5. 


by the ctuill lawe, the Baſtarde cannot be exc- 
cutor, nor obtaine the legacie*, if notby occa- 
ſion of the fathers crime, yet by rcalon of .the 
teſtators errourand follic,who of all likelihood 
woulde neuer haue made that childe executor, 
nor haue ſhewed himſelfe ſo gooda farther if 
hee had knowen the bad conditions of the mo- 
ther. Where it 1s faide that the parentes maic 
bequeath {ſo much to their baſtardes as will ſuf- 
nce for their alimentation or reliefe , what 
kinde of Baſtardes ſocucr they bee without dis 
ſtintion- Itmaie bee demaunded not imper- 
tinently,nor vnprofitablie, What if the teſtacor 
doo {1mplie bequeath a fſumme of money or 
ſomeother thing to his vnlawfull childe, not 
making any mention that hee dooth bequeath 
the ſame for the childes reliefe oralimentation: 
Whether in this cafe is it to bee preſumed that 
the father did meane it for thechildes aiimen- 
ration orno : butit hee did ſo meane, the lc- 
SACIEIS good, ofthcrwile it is voide. Bricfly, 


hows- - 


\% 


howſocuer in this matter al men are notof one 


12% pins Ie minde, I doo rather ſubſcribe to their opinion, 
hl-pxg.n.8, who do hold the afftirmatue!. 


Ofan ynlayyfull Colled oe, 


1 Anvnlanfull Colledge cannot be executor. 
2 What is vnadcrſloode by an vnlawfull Colledge. 
3 Whether the Churchwardens may ſue for a legacie 


left unto the Church. 
4 Particular per ſons of an vnlawjull Colledge may be 
| appointed executors. 
d. 1x. 


} 


R211 N vnlawfull Colledge cannot bee 
{EF executor *: By an vnlawfull Col- 
Hledgcin this place,I meaneal com-_ 
FRE panies,ſ{octetics, fraternities,and o- 
——ther aſſemblies whatſocucr, not 
confirmed nor allowed fora lawtfull corpora- 
4, tionbyauctoritie of the prince,or of{om other 
b)JT.collegium.Bere 4, whom they ought to bee confirmed or al- 
in L.cumſenatus de yY W ONT icy = Or al- 
reb.dub.fabbasinc. Towed®* . Notwithſtanding, if the tcſtator be- 
—_ excell-prZ- queath anie £00ds or money to the pariſhivers 
: ofany pariſh to the vie ofthe Church, ſuch a 
: ; bequeſt is good*, andthe legacie maic be reco- 
«19.99 uered by theChurchwardes,who albeit in cue- 
43 Brookait.corpora- rice reſpectthey bec nota lawtull corporation, 
non.n-55-73-77.94-"% yerin this reſpect they bee accounted a lawfull 
one.n.i7.50,contra ; ; MOLD 
Firzh.ir.done.nz,  COTPOration , I meane in fauour of the 
d)Lambert,vbiſupr, Church®: or if the ſcuerall and particular per- 
ſonsof an vnlawtu!ll Colledge bce appointed 
p- | CXCCutors, / 


a)L.collegium,C,de 
hzred.inſtir, | 


who may be executor or not 20 *)Falde Culroia L. 
| cum 
 executors,they arc notto be repelled *. cu enaras Ede 


Ot alibeller, 
»Y 


QEEE that is condemned for a famous 

21 þ libellis inteſtable,both actiuely and a)1.,is cui.$.vI.fde 
paſſhuely - that is to ſay, he can net- *cſtam. Valq.de ſuccef, 
B&> ther makeateſtament, nor recciue a- *98&lba-$.2.n, 8, 


£ 


ni benefitc by a teſtament. 


Of viurers, Sodomites,and others, 


1 Manifeſt vſurers & Sodomites,can neither make 
a teſtament , nor rcape any benefite by anothers 
Fell amnciit. 
2 Whoſoener is forbidden to make a teſtament by rea- 
ſon of ſome crime, the ſame perſon is incapable of 
anie benefite by the teſtament of another. 


d.Xxl. 


a= S manifeſt yſurers.,Sodomites,and o- 

Bail ther criminous perſons, are forbid- 
AW den to make teſtaments themſelues, 
2 or to diſpoſe their goods by their laſt 

willes (as is before at largedeclared'; ) foare a)Suprpare2.56, 
they forbidden'to reape any ſuch benefite by '5-1©-17-1% 

the teſtament of others:for this 1s 4 commo re- 

cciued concluſion, that hee that cannot make a 

teſtament or laſt will, by reaſon of ſome crime 


dy him comitted, the ſame perfonis incapable 
ol 


b\G!of.in Lis ci 
de ccſta,Soarcz.lib.rec, 
Sen.verb.teſtiii.n.$2, 
reterens hanc op.etle 
com.ldem lul.Clar$, 
teltinq 43.n.2, 


a)s.incertis.Inſtit.de 
lega.lo.And.CGem.& 
Franc.in c.f1 pater. 


de tcſtam.s. 


b)Minſing.ind.$.in- 
certis.per L.f1quis.$. 
inter.dc lega.2. 
c)latr.part.7.9.6. 
cum ſcq, 


| T he fifth part. ; 
of any legacic of goodes, diſpoſed by the teſta- 


ment or laſt will of another ®. 


Ly 
- 


Ot an yncertaine perſon. 


1 1fthe teſlator make Tohn at Stile his executor , and 
there be two perſons of that name , neither of thens 
is to be admitted. | | 


d.X1j. 


Aafn N vncertaine perſon cannot bee exe- 
cutornor legatarie' : For exampic, 
3-&3|the tcſtator dooth make Thomas 
== Lante his executor, to whom alſo hc 
giucth all his goodes:and there be two perſons | 
either of them being called Thomas Lante: In 
this caſe neither is tobe admitted ®. : 
Diucrs other examples of vncertaintie,with 
diucrs declarations of cuerie example , doo ap- 


' peare in thelaſt parte of this booke, where the 


reader maie bee more fullie ſatisfied* , in what 
ſorte this former concluſion is to be admitted. 


THE 


THE SIXFE FAKE 
OF THIS TESTAMERN 
TARIE TREATISE, . 


WHEREIN 1S DESCRIBED THE 
office of an Executor. 


The Paragraphes or Chapters of 
the ſ1xt part. 


Q1 F the office of an executor. F.1. 
: S} of 


accepting or refuſing the ex- 
ecutorſhip: And firſt whether 
the executor may be compel.- 
led'to accept the ſame. &.2. 
What is to be conſidered of the 
executor,deſirous to be reſol- 
ued, whether it were better 
to accept,or to refuſe the executorſhip. 0.3. 
Of the time which the executor hath to deliberate, 
whether he will vndcrgo the executorſhip. &.4. 
Of the office of an executor teſkamentarie , underta- 
king the exccuter ſhip. Cs. 
Of dinerſe queſtions about the making of an inuenta- 
rie: And firſt whether it be of neceſatie that an © 
iauentarie be made. 6.6. - 
What thinzs ave to be put into theinuentarie. &.7. 
*Vithin what time the innentaric is to be made, &.8. / 


of 


- 
- _ 


- 


ofthe forme to bee ovſernedin the waking of an in: 
| wentarie. | d.9, 
Of the effett and benefitc of an inuentarie. C.10, 
of the probation and approbation of teſlaments: and 
 namelie before whom the ſame areto bee prooucd. 

| | 0.17. 

By whom the teſtament is to beprooucd, &.12. 
When is the teſtament to be exhibited & proucd.h. 1; 
of the maner or forme of proving and approuine 


teſlaments. d. 14» 
What fees are due about the probation and approba- 
 tionofteſtaments. . d.15. 


Of the paiment of debtes, legacics , and mortuaries. 


0.16. 


of the making of an account; and firſt of the ne- 


_» ceſgtie thereof. 6. 17. 
To whom the account ought to be mad. $.18, 

Of the time of makine the account, | C.19. 

Of the maner of making an account. $.20. 

Of the ende and effect of an account. 6.21. 

Of the executor refuſing the excentorſhip , and what 

he is to take heeat of. 7 $.220 


HE OFFICE. OF 


an executor, - 


The ſixt part. 


1 Three kindes of executors. 

2 Executor by the lawe. 

3 Executor by the Ordinarw. 

4 Executer by the teftament. 

5..Dinerſe kindes of executors teſtamentarie. 
6 The office of an executor teſtamentarie. 


Ci. 


Owe followeth the 
Je || 11xt principall parte 
42 Yof this Treatiſe , 
wherein I promiſed 
|to ſet foorth the of- 
fice or duetie of an 7 
executor, I meane _ 
of an executor Te- ; 
S@<|{tamentarie : that is 
dro fay,of him thar is 
ppointed by the refdaron tor the performance 
of the will. 
For thou ſhalt ynderſtand that there beet 
- Ee three 


a)Svecul.deTnſtr.cdir. | T he ſixth part. : 


$.nunc yero aliqua. three kindes of. executors, or perſons which 


in prin, | : / . s C 
di Dekacrebnhmdel haue to deale with the execution of dead mens 


exccutoris diuiſione in Willes,and diſpoſition of their goodes *, euerie 

1.25009 06s Whih of which haue their ſeuerall offices. The firſt 

| EILUIMCN.ATLUM. » | Ny 4 | 
Specul.vbi ſupra.Cui Rath his auctoritie from the lawe,the ſecond fron 


 adiungas velimTo de the Ordinarie, thethird from the teſfator®. 


- » "05a ir wp The Texecutar which deriucth his autho- 
part.1.q.3.n.z.tol,, * ritie from the lawe, is the Biſhop or Ordinarie 
mihi.12. of cuerie dioceſle,vato whom the execution of 


L.nulli.L.f quis ad SER ; 
7) rome we: teſtaments and laſt willes,eſpeciallie ad pias cav- 


copis &cler.c.tum no- ſas, (no executor being appointed by the teſta- 


bis.c.nos quidem.c.lo : e 
deference Or) bath apperteinedand belonged*, and that 


dereſta, lib. 3. prouin- NOt of late time (as ſome haue lately diuined, 


_ Galcolti.Cante<ſta- gp rather dreamed) butcucr ſince Chriſtianitic 
* Tuimus.cod.tit.lib.con- 


Ric.prouinc.Ebor. WAS firſt receiued, and eſtabliſhed by emperiall 


d)Lindw.ind.c.tatu-' auCthoritic , or vcrie ſhortly after : nor within 
rum.&1n c.ita quorun- 


dam de teita.lib, 3.pro- ; | 
uincial.conſtic.Canc. TO WROM the approbartion of teſtaments apper- 


lode Arhon inlegarin. tejne*, haue continuallic by the roiall conſent 
libertatem.de execur. 


teſta.DoR.& Scud, liv, Of the godly kings and princes of this realme*, 
2.C,.28, exerciſed this oftice,andexecured this charge, 


e)c.acciditde immuni- . a . 
Mts eccleGanicars 1: tor,and during ſo long time,and ſo manieages, 


bertatum.lib.z,prouin, that(1t I be not deceiued) there is not anic me- 


_conſtir.Cane.Lindw.in qorie or ancientrecorde to the contrarie*, (I 
d.c-ſtarutum.yerb.cc- 


| clefiafticarum hbcrra- MEANE fince Chriſtianitie was firſt embraced, 
rum. and Paganiſme aboliſhed : ) but alſo through- 


f)Lindw.ind.c.acci - EN ws 
dir, qui erf anziquus Call the kingdomes and nations within the 


- $r,non poruircam* bu- Chriſtian Empire . For not onelie by the 
ws antiquitaris inina Tayyes eccleſiaſtical *,vied and obſerued for ma- 
inueſt:gatione afſequi, 


nenpdcuinsregis rem NY hundred of yeares,buvalſo by the ciuil law®, 


poribusiſtud primo compoſed abouea full thouſand yeares ſince', 
fucrat.conceſſum,vr | | 


ule ingenue fatetur, (g)c.rma.c.nos.c.lo.de teſta.extr, (b)L.nulli. Lf quis ad declin. C.de 
epilcopis &cleric. (Anno yiz,Chriſti 536.cdituseſtille Iuſtiniani codex,in quo leges 
iſtz :gptcs alias inferuntur, | | this 


& 


this realme of England only,where the biſhops 


& 


__—_ 
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this office and.charge of executing the afore- 

ſaide teſtaments and laſt willes hath beene im- 

poſed vpon the reuerend Bithops : inthe fince- 

ritie of whoſe conſciences: all Chriſtian lawes 

and namely the lawe of this land, hath repoſed 

orcater confidence then in other lay people , a- 

bout the performance of deade mens willes *, |)Perkins intir.detes 

Hence itis, that cuerie Biſhop is called 0rdina- me 0L94- 

rie,asif other Tudges were in this behalf incom- |, 4... Los gi 

petcntor extraordinarie! : Henceallo 1s it that citur,quilege,vel con- 

the Biſhop is called Executor legitimus , Legall I ns 

executor,becauſe he onely is appointed execu- fonem vniucrCalirer 

tor by lawe,whereno cxccutor is appointed by exercer.DD.in I. 

the reſtator ®. more de tur.om.tudic; 
The executor f which deriueth his authori- m)Specul.in d.s. nunc 

ticfrom the Biſhop,or Ordinaric,is he whome v<'9 alquade Inſtr 

wecall Adminiſtrator": For when the execu- TE po 5 

tornamed in the teſtament, dooth refuſe to be, Olden.de cxecur.yle. 

orcannot be executor ; or when no Ccxecutor —— ""w 

is named in the will , it is lawfull for the Biſhop 0)$tarE4.3.an.31.c.u 

or Ordinarie to commit adminiſtration ?, and &ftarH8.an zr.c.s. 

toannex the wilto theletters ofadminiſtrati6”, Roo abricgtitte 

Andthis adminiſtrator hauing his audthoritie 

from the Ordinarie, is chargeable with the per- _ 

formice of the will.as it he had bene appointed q)Brook Abridg.tir: 

by the teſtator ®, and is called in lawe, Executoy 4eviſe.n.zs. ſtar. Ed.z, 

4atinus', becauſe he is giyen or aſſigned by the Soho d.S. nunc, 

Ordinarie,to whom originallie and by law this vero aliqua. deinſtr. 


s = . - « x, £di.l0.de Can. & Olde. 
exccution doth appertaine: But with vs he 1SV- 5,;@ 4 crecuore. 


ſuallie called Adminiſtrator 5, becauſe hee is the +)$car.Fq.z.an.z1.c, 


Ordinarics deputie, or as it were his ſteward or : b- ſtar. H.8,a0. 
eC,)% 


bailife, to deale and to adminiſter in ſteade of * 
the Ordinarie ; and in that reſpe& the Ordina- 
Ee 2 ric 


\ 


t)Star.Fd.3.29.31.C.1. 1. The ſaxt part. 


v)Brook.rit admſtr.n, ,- * L- SIP T 
3.& n.33.ſz.6 ſtarurum T1 May cal this his adminiſtrator toan accoiir*, 


21-Hen.8.non obſtar and if he will,mayatanie time reuoke his office 


quod quzre, cttamen or adminiſtration, like as anice other man maie 
videtur quod cx 1uſta | "By'L: C 
cauſa poterit reuocari ICUOKE NIS ACLOTNEY . 


vtin caſu Caroli ducis The executorT which derineth his auctho- 4 


Sulfolcie. 5.Edw.6.non ,.-.- : Pe) : 
ed ves fo fibito,. UL trom the teſtator, 1s he thatis named exe 


Supra part.5.$.1, Cutorin the teſtament,or to whome the execu- 


y)Speculind.S.nunc tion of the teſtament is commirred by the dead 
V:ro.& lo de Can.,ac Io 


Old Je execu.vitvol. Man : Forit is lawfull for eucrie one hauing au- 


2)Ployd.lib1.incal. thoritieto makea will, to appoint an exccutor 


znter Greisb.& Fox. {( | | HE : - 
2)Sichard.in Rub.de tor the performance of the ſame will*. This ex 


zur delib. C.n.1.Min- CCUtor1s tearmed Executor teſtamentarins,a teſta- 


fiagan tir de hered.. 1entarie executor”, & hath his authoritic im- 
inſtituend.Inſtir,11b.2, 


Zaſin L.fires.ff, dee”- mediatcly from the tcſtator gs repreſenting the - 


cep.% preiu. Vo, & perſon of the dead man *, and may without the 
OL edt ren aucthoritie of the Ordinarie , enter to the tc- 
Greitb.&Fox, ftators goodes and cattels*, and maie bee con- 
c)Suprapart.4-5.2-X yentcd by the creditors and legataries of the 
infra hacparte$.3. Sale lots is dlecknt* Ard af 
d)Pcrkins.tit.teita- ECCalc 94S C CW ICTC1S | eCcIare : nad aItcr 
menr.fol.9z.Brook.” the probation of the teſtament, maic alſo com- 
rit.executor.n. 49. \- . 4 
e)Specul.de Inſtr. edit. mece ute againſt the teſtator s debtors ,& doth 
$:nunic vers aliqua. n, NOt-Much differ fro him in nature, whoſe name 


76.Lindw.inc. ſtatutl, jn the ciuillawe is heres fauing that heres by the 
lib.z,prouincial.conlt, © 


| Cantyerb.prius Trac, Cluillaw, is to hauethe reſidue of the teſtators 
de repub.Angl.lib.3.c, &o0ds, & maie couert the ſame to his own vſe, 
Ftecclef "1-07 (thefuneral,dets & legacies difcharged,) albcit 
de refta.c.r.c.18.Adde the teſtator donot exprefly wil that he ſhal haue 
quz {upert.us adnotaul the ſame*: whereas an executor may not coucrt 
art.4.S 2. 1N Priclp. 6 pk ; © : 
£)L.; © deretam.mi, the reſidue to his own priuate vie®,nor anie pait 
$.hzreditas.laſtit.de of the teſtators goods, more then that which is 


kt. left vnto him by the teſtator, or which the Or- 


inſtic. Lindw.ind.c.ſta- dinarie ſhall allowe him for his trauaile and 
xn. ver>.ctfet?.in fin | | 

g) Magna charta.c.i$. Plowd.in c. inter Norwood.8&Rede, Perkins tit, deuiſe.c,$,{0l.97.Li- 
tcrop.tol.go.Ripain L.cum filius tamil. fl,de leg. 1.n.zt, | 


charges,, 


de$-acz 3 & W 
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charges, or for ſome other cauſes hereafter ex- 
prefied*: Inſomuch that if the executor dic inte- Þ)Text.in d.c.tarui 


mus. Lom,Gem.in Cc. 


ſtare, the eſtator alſo from that time ſhall bee ;.1,,jQ0, 1h. derefta, 
deemed inteſtate-, and- adminiſtration mate 6.n.9.Do.& Stud. 


es lib.2.c,10.Dyer.fol.2. 
bee committedin this caſe ofthe goods notad- ,*-* Sek 's, 


miniſtred*. n.14. 


. 4 . . 

Concerning the! office of him that is ap- !)Brook.Abridg.ir. 

ed bent] "Hl ( E oh adinſtr.ri.t.41.tit.exec, 
pointed executor by lawe, thats to ſay, of the ,.,, ptowd.in cal. in- 
Biſhop or Ordinaric : and likewife concerning ter Grenb.& Fox, 
the orfice of the executor appointed by the Or- 
dinarie, that is to ſay, of the adminiſtrator - I 
doo not hecre purpoſe to entreate, but only of 
the office of an executor teſtamentarie. 

Off executors teſtamentarie there beedt-, Fquis.de 
uerſe kindes;that is to ſay , fome be pude execu- leg.s.10.de Achon.in 
tors,{uch as do reape no commoditie by the te- hoon "wg de 
ftament*: others not meere or naked executors, pup Baldind.L, 
but are to receiue ſome benefite thereby , and 6iquis.vbidocer exe. 
may commence iudiciall ation*; and againe, ©voremaicipolle | 

RD 5 .? nudum, duplici reſpec- 
of executors ſome be vninerſall, and ſome partt- wu,yel obdefetum c5- 
c#lar” : But becauſeI ſec no great vie of theſe modive! obdefeQum 


actionis. 


diſtinctions here in this place, I hall ſpeake of ,\oj4en Trae. deex- 


an executorteſtamentarie generallie, and as 1t ecuror.vlr.vol.tir,3.8 
is agrecable to cuerie teſtamentarie executor, ZR:P3t4 $45.Bar, in 


* 


Eng ; , .? La filio.ff:de alimen. 
bee hee nude or other wiſe , vniuerſall or parti- leg, 
cular®. 3 | n)De officio executo- 


. X | ris in genere,derinde 
FheT office of euerie executor teſtamen- ;, ,F- anon 


tarie cOſiſteth in two things : the firſt 15,177 accep- reſtamerari,legitimi 
ting or refuſing the exccntorſhip*, The ſecond de- 4tiutin ipecie.Vide 
: poſt alios Io.de Canib, 
pendeth ofthe rc{olution of the executor in ac. gcexecuror.ylt.yolune, 
cepting or refuſing the executorſhip. For if hee Nh 
doo accept of the executorſhip, then his office ops Jchb.C. &imks, 
15 extended diucrfly, but eſpeciallic it conſiſteth cad. part.$$.2.3.4. 


Ee 3 1n 


T he ſixt part. 
in making of an innentarie”, in procuring the proba- 

. tion and approbation of the teſtament *, in the pay- 
ary 54 « ment of debts and legacies', and finallie in the making 
5)Infr.ead. part.$.17. of 472 account *. But if he refolue to refuſe the exe- 
{)lntr.cad.part.$.22. cytorſhip,his office is ſo much the leſſe, conli- 

ſting onlie in the anoiding of ſuch things where- 
of mention is made hereafter*. 


p)lnfr,cad.parr.$. 6, 


« Ofaccepting or refuſing the executor- 
ſhip : and firſt whether the executor 
; maie be compelled to accept 
the ſame, 


1 Dinerſe queſtions about the actepting or refuſing of 


the executorſhip, 
2 The executor may be cited to accept, or toreſuſe the 
executorſhip. 


3 Ifthe executor beins cited will not appeare, the Or- 
dinarie m.ty commit the adminiſtration of the 
goodes of the acceaſed. 

& Ifthe executor named refuſe the executorſhip , the 
ordinarie may commit the adminiſtration. 

5 Theexecutor cannot be preciſely compelled 19 vn- 
dertake the executorſhip. LL 

6 What if he haue alreadic mealed with the goods of 
the teſtator. 

7 Whether the executor refuſing the executorſhippe, 
thall looſe his legacie ginen vnto him in1he ſame 
 feſtament, | 


\ 


A, 


tI 


DVI 
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Oncerningf the accepting or refu- 
ſing of the executorſhip , three que- 
ſtrons maie bee demaunded : Firſt, 
whether hee that is named executor 
in the teſtament may be compelled to vndertake 
the executor{hip,or that 1t1s in his power to Ire- a) De hacl. conſulas 
fuſe theſame*. Secondlic, what is to be confide- Henr.Boican c.rua 
toil has, fl ORSON binaks # :, nos.de teſta.extr. Pa- 
red of him that 1s named executor, whereby he mate gn ctohannes. eo. 
be reſolued whether it were better to accept or refuſe wit. Bar.in L.x.deleg 
the executorſhip*. Thirdly, how long time, he that 0 
is named executor, hath to deliberate and de- 
termine of accepting or refuling the executor- 
___Tothefiſtitmaie bee anſwered, that kceT 
that is named executor, mate bee cited to ap- 
peare before the Ordinarie,orother hauing au- ys: 4,6 Bar, 
thoritie to proue the will, and there cither to vbi ſupra Pluwd.in ca- 
accept the executorſhip,or at leaſt to refuſe the {inter Greis. & Fox, 
( + Andi + oi Ay h 1] t c)Brook Abridg.tit. 
ame", Andin cate T cyherhe will not appeare, aj;@r.n.z2.tirexcc. 
or appearing T refuſe'to proue the teſtament, n.49.102.ftar. 8, | 
the Ordinaric or other Indge maie commit the 223105: 
Oo . O | t )Zrook yb1 {upra.& 
adminiſtration of the goods of the deceaſed.as Plowd.vbi ſupra. 
it hee had died inteſtate *; and the adminiſtra- 8 B2/4-in L.dcbert. C, 
Qi dinav adminiftertheoood de fidetcommiſiliber= 
tors hauc action and may ac miniſter the g00ds :a Plowd.n d.caſiuter 
of the deceafed,as if he haddied inteſtate, and Greiv.% corE7 
their authoritie ora doneis good and effec- es; £ Os 
tuall in the lawe*' in the meane time, vntill the lus proceder, cum | 
executors vidertake the executorſhip*®, for then 24miniſtratio commil 


op : Sn . ſafuerit(vrlſeperſolct) 
the Ordinarie maie reuoke the auminiſtration giuo jure hey. 


#4, bY I iN 
4 - » = 
- C £45 
lG, | ”* ;/ 
NNE. » 24 


m—_£ : 
CIBUF © 


bg] 
0 
— 


b)Infr.$.prox. 


c)[nfr.cad.part.$.4. 


before by him committed”. Ke, © 


ke + But 


T he ſixt part 
3)Panorine. To.dere»  Buthef that is named executor, cannot be 5 
196 15 1h preciſely compelled to ſtand to the will and vn- 
in fin, _ dertake'thecxecutorſhip,vnleſſef heg haueal- 6 
k)Panor. & Olden. vi ;eqdje medled with goodes of the teftator, as 


ſupr,Boic.in c.tue.dere : , ONE 3 
BR, cer Dlowdincal, EXECULOT, for then he is not only to be copelled 


incer Greisb. & Fox. to performe the office of an executor*; butallo 


+ -5"4Fh 1 * 3the ſhould refuſe, and the Ordinarie commit 


m)Quz poſitio locum the adminiſtration vnto him : this refuſall is 


| - yendicar,ctiamfiexe- ygjiq and heſhall bechargedas executor”. 
eucor fit coniuna - "ot 
perſona,vthaber cows = Moreouer,albeit the executor named,who + 


munis opinio.Gribald. hath not medled with the adminiſtration of the 


Theſaur.com.op.verb. | | ; 
nor. Rom confi.235, $OOdes of the decealed, cannot be precilely or 
Adde Io.de Canib.d. abſolutely compelled : yer it aniclegacic bee : 
ta vr —_—_— left vnto him in the teſtament, he maic be com- : 

mecr | . A 
Calle Heniratibales, pelled to ſtand to the execurorſhippe, orelſe to : 


nempequodaroneſt Jooſethe legacie : ſo that heſhall not reape the 


' compellendus,quarum CT, 17 : | 
firmirarem,quia luſpe- benefite, if being ducly admonithed > her cf1 uſc 


ftam habco,cas blctio the burthen”. 
DIXTCreO. | 


What is to be conſidered of the execu- 
tor, deſirous to be reſolued whether 
1t were better to accept orto 
refuſe the execu- - 
torſhip. 


xz Dinerſe things to be conſidered of him which would 
be reſolued, whether it were better to accept or to 
refuſe the rney'an oO 

2 The firſt thing to bee inquired in this caſe concer< 
ning the teſtator. 

3 Of the autthoruie and charge of the executor. 

4 T he executor may not medle with the landes, tene- 
ments or hereditamts of the teſtator but the heire. 

5 Ti 
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5 The heire hath not to deale with the goods and cat- 

tels of the teſtator,but the executor. 

6 The teſtator may gine power to his executor to ſel his 

landes for paiment of his debts,or other purpoſe. 

7 What if ſome of the executors named do refuſe, whe- 

ther may the reſt ſell the lands accordine to the te- 
ſtament. 

8 Whether the executor of him that had linas in fee. 
ſimple, fee taile,or for tearme of life , maie reconer 
the rents,fee fermes,or other arrerages againſt the 
tenant which oueht to haue paied the ſame in the 
life of the teſlator. | | 

© The ſecond thing to be required concerning the te- 

ator. 

10 Of the authoritie and charze of the executor of an 

executor. 

11 Whether dinerſe being aſigned executors, whereof 
ſome be dead, the executor of the executor deceaſed 

may bee toined in action with the executor ſurut- 
wine. | 

12 Of the aufthoritie and charge of the executor of an 

Adminiſtrator. 

13 What isto be conſidered about the laſt-will of the 

teſtator. RS, 

14 Whether the executor maie conuert the reſidue to 

his owne vſe. : 

15 Whether he that is named executor ſhall leaſe his 

lezacie if he do refuſe the executorſhip. 

16 What is to be conſidered in the perſon of the exe- 
cutor. 2, | 

17 What is to be conſidered in a wife executrix. 

18 What is tobe conſidered in the perſon of the coexe- 
cutor, #5 


Ee5 19 Whether 


The ſixt part. 
19 Whether one executor maie preindice another. 
20 Whether one executor maie ſue another. 


21 FF hether one of the executors mate alone ſell the 


Es of the teſtator. 
\'F Vhether the coexecitor after refuſall, maie med. 
"Et As EXECUOY. 

I hat is to bee conſidered in other perſons with 
whom the executor is to deale. 


K.ijj. 


} ET thatis deſirous to be reſolucd 
7] whether it were better for him to 
vndertake the exccutorſhip, or to 
14. refuſe the ſame, muſte conſider 
ESSEN. 9 d1UCTS things, whereof ſome con- 
cerne the teſtator; ſome concerne rhe execntor hin 


-y 
c_- 


5 
p 


a)Hec & xiaquz ab 
exccutore delberance- 
conſideranda ſunrt,tra- eſfe;and {ome CONnCcerne the perſons of others", 


duntura Io de Catib. * * "Of thoſe things which concerne the 1eita- 


in Tra&.de executor. 
vicabl.z'part.q\r.cuo tor, the firſtand principall thing to beregarded 


ſeq.Cui,fi placeat,ad» jn this conſultation,1s his ſubſtance or we ealth. 


—_ biehar. i Ku. Firſt of all therefal ef it bchoueth him that 
b)Sichard ind.Rub. 15 named executor,to enquirediligently , and 
deiurcde l1Þ.C. to learne certainly (tt he can) what goodes and 


c)Cuius rc vrilitas ſta- 


tim ſubijcirar, cattelles did belong to the teſtator atthe time 
d)L cum <q de of his death * ,and what debtes were then duc 
acquir.pol 
he elude revling,s VI'O him : Andon the contrarie,what debrs he 
lowd.incaſinter the ſaid teſtator did owe vnto other men<.. 
Gretsb,S& Fox, For } as the exccutor may entcr to ai !l the 
c)Cao2no] 10 Liinpre- 4 [deed hillh-4; 4 L | 
<bus C.de impub.% $OOdes and cattels which did belong vnto the 
"© #94 17 rpa 2 te tator ©, and were in his poſſeſſion at the time 
f ).nilir,de perpet,& 
a bien Eerlacbf of his death *, and hath ation againſt cucric 


law.vcrb.execuror. QAcÞbtor of HIS ecſtator* : SOſhall cucric one, to 
whom 


1443 


4 


) 


6 
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whom the teſtator was indebted, haue action a- 


eainſt the executor(cſpecially hauing anobliga- 


tion or other ſpecialtic)ſo farreas the goods of 
the teſtator will extend ©,and ſo long as the exc- CRITIEL.06 
cutor hath aſſets in his hands*: howbeit, where hTcrms 9+ Law. verb, 
anie debt is due to the teſtator, this ſhall not <*c<vt-*: 
charge the exccutor as ailcttes, beczuſeit Sa, 
thing inaction, and notin pollciſion* ; which Cntor.n.ims, © 
concluſion 1s very reaſonable, when as the exe- k)<lincelpa.de rey, 
cutor hath vſed ſuch diligence for the recoue- gig fu PETR 
ri2 thereof; that he cannot be iuſtly charged or at,o co catueſt dei 
woorthily blamed for not hauing the ſane in © er can.achin 
his owne hands *. | ns 
Ast for landes, tenements, and heredita- & lemon. Peckius.in 
ments of the teſtator, they ſhall deſcendeto his (j617 008 $2.66 regs 
heirc,and ſhall not come to the executor : For 1)Lott.v Stud.!ib. 1.c. 
by the Jawes of this realme, as Tthe hcire hath TO en by 
notto deale with the goods and chattels of the jaw.yerb.executor. 
decealcd ', no more hath the cxecutor to doo m/Decd.& Srud,vbi 
with his lands,tenements, and hereditaments”. Py" para FRY 
Albeit,where lands be deuiſable by wil, (wher- n)Supr.pa:r.3.8.1. cum 
of we haue ſpoken before” ) the f teſtator maje {*4enuvus: 
ciue powerand authoritic to his executor to 
{ell the ſame landes , either tor the paiment of 
his debts, or for ſome other purpole®, and the 


ſale made thereof by the ſaid executor is good 2 P4Fins.rir.devile, 


fol 194.105. 


_ andlawfull”: infomuch that diuers perlons be- p\perkuns.cod.loco.. 


| 


mg named exccutors by the teſtator, though } 
pu of the executors named in any ſuch tcſta- 


mctofany ſuch perſon,making or declaring any 


ſuch will ofany landes,tenemens, or other he- 
reditaments, to be ſolde by his executors aticr 
the death of any ſuch teſtator,doo retule to take 


vpon 
; t 


- af 


The ſixt part. 
vpon him orthem the adminiſtration & charge 
of the ſame teſtament and laſt wil, wherein they 
beſonamed to be executors, and the reliduec of 
the ſame executors doo accept and take vppon 
them the care and charge of the ſame teſtament 
and laſt will,it1s enacted by the ſtatutes of this 


q)$ar.L2920.1.c.4. realmes, thatthen all bargaines , and ſales of 


» ſuch landes, tenements, and hereditaments ſo 
5» willed to bee folde by the executors of anie 
» ſuchreſtator, as well before the making of that 
»» ſtatute, as after made, or to be madeby him or 
»» them onely of the ſame exccutors that ſo doth 
3 accept,or hath accepted or take vpo him or the, 
» any ſuch cure or adminiſtration of any ſuch will 
» and teſtament,ſhall beas good and ettectuall in 
2» lawe,as if all thereſidue of the ſame executors, 
»» named inthe ſaide teſtament,ſo refuling the ad- 
2» miniſtration of the ſame ceſtament, had joined 
>» with him or them in making of che bargaine 
>» and ſale of ſuch landes, zenements, or other he- 
», reditaments,{o willed to be ſolde by the execu- 
2» tors of any flick teſtator, which betorethat time 
 »» had made or declared,or thatafter ſhould make 
2» or declare any will of any ſuch landes , tenc- 
»» ments,or other hereditaments after his deceaſe 
» to beſolde by his exccutors,as may appcare by 
» the ſtatute inthatbehalfe made. Howbeitir is 
2» prouided,thatthe faid ſtatute ſhal not exfendto 
» glue power and aucthoritie to anic executor or 
- 3» Executorsat anie timeatfter, to bargaine, orto 
,z put to ſale, anie landes, tenements, and heredi- 
»» taments, by vertue and aucthoritie of anie will 


x Or icfiament, made bcfore the {aide ſtatute, 0- 
therwiſe 
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cherwiſe then they might doo by the courle of ,, 
the common lawe , afore the making of the ,, 
ſame. | bp, 
Beſides that, ſuppoſing the caſe were ſuch, 
as the landes being deuiſable,the executors had 
power by teſtament to ſell the ſame lande, and 
ro diſtribute the profits iz pros vſus : yet after the 
death of theteſtator,the inheritaunce ſhall def-. 
cende vnto the heire. and ſhall remaine in him, 


vntill the executor haue ſolde the fame'. And :)Perkins.tir.deuiles; 
it the executors themſelues doo enter into the {91.:04.105. 


landes, after which entrie ſome man offereth a 
ſumme of money or price of the fame land,and 
the executors refuſe to take the money offered, 
becauſe the money offercd, is vnder the value 
of thelande, and the executors intendeto ſell 
the ſame dearer, and ſo keepe the lande in their 
owne handes,by theſpace of one, two, or three 
yeares,conuerting in the meane time the pro- 
hites ariſing forth of the ſame land,to their own 
proper vſe. Inthis caſe, the heire of the teſta- 
tor deccaſed, may enter to the landes,, and put 


out the executor”. s) Perkins.ybi ſupra, 
Brook Abridg.tit,de- 


: uwte.n.tg. 
der of the common law of this realme\,the exe- t)videftar.H. 8, an.zw 


cutors or adminiſtrators of tenants in fee ſim -<-37 


As f for rents due to the teſtator by the or- 


ple, tenantes in fee taile,and tenants for tearme »» 
of life, of rent ſeruices, rent charges.,rent ſecks »» 
and fee fermes,haue noremedy to recouerſuch »» 
arrerages of the ſaid rentes or fee fermes , as 2» 
were due vnto thoſe teſtators in their liues, nor 52 
yet the heires of any ſuch teſtator,nor any per: » 
{on hauing the reuerſion ofthis eſtate aftcr his »» 
LD deccalc. 


\ 


The ſixth part. 
:, deceaſe, may diſtraine or haue any lawfull ac- 
, tionto leaucany ſuch arrerages of rentes or tee 
,, fermes,duc vnto him in his lite, by reaſon wher- 
,, of the tenantes of the demaine of ſuch landes, 
,, tenements,or hereditaments, out of the which 
,» {uch rents were duc and paiable , who of right 
F, " ought to pay their rents & fermes,at ſuch daies | 
,» & termsas they were duc, did many times keep 
» holde,and retaine ſuch arrerages in their owne 
,z handes , fo that the executors and adminiſtra- 
' » forsof che perſons,to whom any ſuch rents or 
| 4» fee ferms were due, could not haue or come by 
,, the arrerages of the ſame, towards the paiment 
,» of the debts,and performance of the will of the 
,, 1aid teſtator. For remedie wherof, it is enacted 
,, by the ſtatutes of this realme,as followeth, VIZ. 
, that the executors and adminiſtrators of eucry 
ſuch perſon or perſons, vnto whome anie ſuch 
, Tents or fee fermes , is or ſhall be due, and not 
3 > paide at the time of his dcath, ſhall and maie 
,, haue an action of debt for all ſuch arrerages a- 
by  gainſt the tenant,or tenants,that ought to haue 
- >» paidethefaiderent or fee ferme,, ſo bcing be- 
,, hindin thelife time of their teſtator , or againſt 
the executors and adminiſtrators of thelſaid re- 
, hants. Andalſo furthermore, it ſhall be lawfull 
a ' to eucrieſuch executor or adminiſtrator of any 
, ſuch perſon or perſons, to whom ſuch rent or 
,, fee ferme is or ſhall be duc, and not paideatthe 
, time of his death,as is aforcfaid,to diſtraine for 
,. the arrerages ofall ſuch rentes and fee fermes, 
q. , Ypon the landes,tenements, orother heredita- 
2, ments, which were char oed with the paiment 


of 


2) 
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of ſuch rents or fee fermes, and chargeable to ,, 
thediſtreſle of theſaideteſtator, ſolong as the ,, 
ſaide landes,tenements,or hereditaments, con- ,, 
tinue, remaine,and bein the ſeafin or poſſeſſion ,, 
of the ſaid tenant in demaine, who ought im- ,, 
mediately to haue paide the faide rent or fee ,, 
terme ſo being behinde to the ſaide teſta- ,, 
rorin his life time,orin theſeaſin or poſſeſſion ,, 
of any other perſon, or perſons, claiming the ,, 
{aid lands,tenements,and hereditaments onely ,, 
by and from the faid tenant by purchaſle,gitt,or ,, 
diicent,in ſuch like maner & forme.as their ſaid ,, 
teſtator might,or ought to haue done in his life ,, 
ume: And the ſaide executors and adminilſtra- ,, 
tors ſhall forthe ſame diſtreſſe, lawfully make ,, 
auowric vpon their mattcraforeſaid. Prouided ,, 
alwates, that this at nor any thing therein con- ,, 
 teined, thall not extend to any ſuch mannour, ,, 
lordſhip,or dominion in Wales, or in the mar- ,, 
ches of the ſame, whereof the inhabitants haue ,, 
vſed time without minde of man, to pay vnto ,, | 
euerie Lord or owner of ſuch lordſhip,mannor .,, 
or dominion, at his or their firſt entre into the ,, 
ſame,any ſumme or ſummes of money, for the 
redemption anddiſcharge of all duties, forfai- 
tures,and penalties, wherewith the ſame inha- 
bitantes were chargeable vnto any of the/ſaide ,, 
lordes, aunceſtors, or predeceſſors before his ., 
ſaid entric. - 
And further,beit,&c. that ifany man which ., 
now hath,or hercafterſhall haue,in the right of ,. 
his wife,any eſtate of tee ſimple, or fee taile, or ,, 
fecferme,and the ſame rents,orfee fermes _ - 
| c 


I 
2J 


T he j1xt part. 
., be,or hercafter ſhall bedue, bchinde and yn- 
,» paide inthe wives life, then the ſaid husbande 
,, afterthe death of his ſaide wife, his executors, 
,, and adminiſtrators,ſhall haue an aCtion of debt 
,» for the ſaid arrerages, againſt the tenant of the 
», demaine,that ought to haue paid the ſame, his 
,, Cxecutors or adminiſtrators; and alfo the faide 
,, husbande, after the death of his ſaide wite, 
,, may diſtraine for the ſaide arrerages in like 
,, manerand forme, as he might haue done if his 
», ſaid wite had beene lining, and make auowrie 
»» Vpon his marter,as is aforeſaid. And likewiſe it | 
,» 13,&c. that ifany perſon or perſons, which now ./ 
»» bath, or hecrcafter ſhall haue ,any rentes,or fee/ 
 » fermes;fortearme of life, orliues, of any other 
2» perſon or perſons , and the aide rent orffee 
,, kerme,nowe or hereafter ſhall be due, behinde 
,, and vnpaide in the life of ſuch perſon or per- 
,» ſons,for whoſelife or liues the ſtate of the ſaide 
,, rentor fee ferme aid depende andcontinue: 
» And if the ſaide perſons doo die, then hc vnto 
», Whome the ſaiderentor fee ferme was due in 
» forme aforeſaide, his executors or adminiſtra- | 
2» tors ſhall, and may haue anaction of debt a- 
»» gainſt the tenant in demain, that ought to haue 
>» paide the ſame when it was firſt due ,his execu- 
 ,» tors and adminiſtrators,& alſo diſtraine for the 
»» famearrerages vpon ſuch lands and tenements, 
,» Out of the which the ſaide rentesor fee fermes 
,» were iſſuing and paiable,in ſuch like mancrand 
» formeas he ought, or might haue done, if ſuch 
»» perſon or perſons,by whoſe death the aforeſaid 
,y Eſtates inthe ſaid rents and fee fermes was de- 
| termined 


4s, 
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terminedand expired,had been in full life and ,, 
not deade; andthe auowricfor the taking of ,, 
the ſamediſtreſſe , tro bee made in maner and z, 
forme aforeſaid. 73 
/ Secondly f ,concerning the teſtator,it ſhall 
bebchoucfull for thee that art deftrous to bee 
/ relolued, whether it were better to accept or re - 
fuſe theexccutorſhip, to.inquire & learne whe- 
ther the ſame teſtator were executor or admin1- 
ſtrator to anic other perſon. 
If he were executor,then by the ſtatutes of 
this realme "thou T being executor of an exc- Mai 
: ar.4.Ed.3.an.25. 
cutor, ſhalt haue actions of debts, accountes, </; 11&m jure ciuili im 
and of goodes caried away of the fir{t teſtator, hzrede bzredis.L.2.& 
and execution of recognizances made in court {5 Perichzreg.fh | 
ofrecorde, to the firſt teſtator, in the ſame ma- de executoris,rim iure 
ner as the firſt teſtator ſhoulde haue,it hee were _ quam Canonicoy 
hs ; | : ar.& altz,in L.a hlio, 
in life,aſwel of actions of the time paſt,as of the #.qc alimen.lcg.gloff 
time to come, in all caſes where judgement 1s inc.fn.de xeſta.s. verbs 
notas yetgiuen betwixtſuch executors;burrthe Ter 
1udgement given to the contraric in times paſt, 
ought to ſtand in their force. And on the con. 
trarie,the executor of the executor ſhal anſwere 
to others to whom the firſt teſtator was indeb- 
ted,as muchas heſhall recouer of the goods of 
the firſt reſtator,eut as the firſt executor ſhould 
doo,it he were in full life. But the goods which 
did belong to the firſt teſtator, ſhall not bee put 
in execution for the debt of the ſecond teſtator, 
which goods the executor of the executor ſhall 
haue,by relation to the firſt teſtator,as immedi- 
ately executor vnto him, and not by relation to 
the ſecond teſtator, executor to the firſt teſta- 
: "Tt mar” 


17 


i £ The ſixt part. 
x)Plowd.incaſuinter tgr*, and fo the propertie which the ſecond te- 
| "hom 109 Santa ator had by the ſaide relation is taken away, 
= dus dequo Bar.&aly and is in ſuch caſe as if the ſecond teſtator had 


in L-vcluri.tf.de petic. 1 eyer beene executor”. Howbceitthis is to bee 
hzred. vtrum videlicet 


hercshzrcdis fucce Vnderſtoode with this limitation, viz. if there 


ci. FH aor-prag ih! bee no executor of the firſt teſtator ſuruiuing. 
inre- _ : ; 
* 11909 heh ain mi] ForT it the reſtator did make diuerſe execu- 


Il 


ligiturſuccedere ex te tors, whereof ſome be yet liuing,that executor , 


ſamento, veeungP0® of the firſt teſtator ſuruiuing, and the executor 
uit in primo teſtame- 


to nominarus, id quod Of his COCxecutor,cannotbe ioined both roge- 
4 11 ne ther in one action*:but the executor of the firſt 
kf, VE EE. . 
' YPlowd.ybiſape, — fCſtator ſuruiuing, he alone ſhall haue ation a- 
 z)Brook Abridg.cir.ex- gainſt the debtors of the firſt teſtator,and he a- 
ecut.n.g3.Contarium Jone ſhall be conuented by them, to whom the 
in hxredibus conſtitu- ,. | ; » 3s 
irius ciuile, quoſi ali- firſtteſtator was indcbted,and not both iointly 
_ nn de- together*: for the executor of an executor hath 
| re- » 
lidish2edibushiom. NOtto deale with the goodes of the firſt reſta- 
nes aceipere debenril- tOr1n this caſe, that is toſay , where there isan 
lampartemquz a4 ther executor of the firſt teſtator ſuruiuing : in 
hzrcdem deftunftum | 
pertinuit, amiliz her- JO Much that ayhere there bee two executors, 
ciſcumde atione.L.fi whereof one maketh an executor,and dieth.,his 
familiz hercil. cod.tir. Ef : 
- a)Brook Abridg.tir. COCXCCUtor ſuruiuing, which coexecutor after- 
EXCC,N-J9. | wardes'dieth inteſtate :.yetin this caſe the exe- 
| cutor of the executor may not medle with the 
., ..._ goodesofthe firſt teſtator® : for ſo ſooneas the 
b)Brook Abrid, tit.cx- A : ; 
wma. executor which made his teſtament died, (the 
other ſuruiuing) his power was determined or 
finiſhed by his death, andall the powerdid re- 
maine in the coexecutor {uruiuing , who after- 
wardes dying inteſtate, itis in the power of the 
Ordinarie,to committhe adminiſtration of the 
goodes ofthe firſt teſtator not adminiftred to 
the next of kinne to the firſt teſtator, and not to 


ms 


Tl 


12 


173 


tor, but of him that died frſt ®. 
Theres yet fa further conſideration to be P3s=- 


of the office of an executor. 2) 
the executor of that executor which died firſt<: 


Much leſſe may the executor of the executor 
meddle with the goods of the firſt teſtator, whe 


the coexecutoris yet liuing : And if he doo,the 
executor ſuruiuing maie haue action againſt 
him for ſuch goodes as he hath of the firlt te- 


c)Brook.d.n.149. &in 
1:.admſtr,n.45, 


ſtator ©. Andbelides that, the creditors of the q)Brook.tir eXCC.N,59. 


firſt teſtator may haue action againſt the execu- 
cor of theexecutor in this caſe , as executor 
of his owne wrong ©. Morecouer,.itis to be 
noted, that the executor of an executor can- 
not ſell the lande of the firſt teſtator , who by 
his teſtament gaue power to his.executor to ſell 


c)Brook.cod.n.9 yg. 


theſame* : forafter the death of that executor f)Brook.ir.exec.n.z. 


the power ccaſeth;vnleſfle diuers being appoin- 
ted executors , ſome of them die, or rrefule to 
prooue the will, for then the others {uruiuing, 
oraccepting, maie {cl] the ſame, as is aforc- 
ſaide. 

Iff the partie deceaſed to whome thou art 
executor,were not executor to another, but ad- 
miniſtrator onely : thou art not to ſucceede in 


g)Firzh. Abridg, tir, 


his place in the admiration of the goodes*, df.o ;. 


but a newe adminiſtration is to be graunted of 
the goodes not adminiſtred by the 2dminiſtra- 
tor to the next of kinne, not of the adminiſtra- 


had of ſome thinges, which ſeeme to concerne 
the teſtator, not to be neglected by the execu- 
tor deſirous to bee reſolued, whether it were 
better to accept or refuſe the executorſhippe, 
namely the conſideration of the laſt wil and te- 
203 ſtament 


h)Fitzh.vbi ſupr.prite 
cipall grounds. folay, _w 


The ſixt part. 
h $1 ftament of the deceaſed, & of the legacies and 
deuiſes therein giuen - Wherein the executor 
is not onely to conſi der , whether the teſtator 
hath ginen more then the dcathes part doth ex- 
| tend ynto, (in which caſe what courſe is to bee 
PSupr.part.3.8.r7. followedis alreadie elſewhere preſcribed'-)but 
alſo in caſe T any thing do remaine, the funcral, 
debts & legacies diſcharged, the executor may 
not thinke to conuert the fame to his owne 
k)Magna charrta.c.18.c. (ok frthe reſt 
ſtaturum.$.&aruimus, PIOPCT VIC*,norany more of the teſtators goods 
dereſta.lid. 3. prouin- then is giuen to him by the teſtator in his life 
cial.conttic Cant. time,or by his will,or which the ordinarie þall 
religioſus.deteſtam.s. allowe him forhis labour , , Or 1n heu of ſome 
n.9.DoRt.&Stud.liÞ.2. debts due vnto him bythe teſtator, or due by 
c,10.circa medium, 
I)Text.ind $.ſtaruiny?, NE Teſtator to ſome other pcrſon, and diſchar- 
Dyer bl 2.& fol.z10, ged by the executor. And} ifafter duc admo- 


nition to him gtuen;he refuſe the executorſhip, 


4 


3. 


or to performe the will, he ſhall loſe his legacic | 


m)Rom.conf.207 & bequeathed ynto him by the ſame teſtator, al- 

235.cutus opinio cm th, ugh heewere ofkinne; or allied vnto the 
munis elt,vr per cand, © : 

conſ::35.& p Gribald, {ame teſtator” - the reaſon is, becauſe he is dee- 
og i .com. op. yab. med ynworthie the benefite, that refuſeth the 
UTOTLs 

n)c.qui ſentir.de reg, burthen ". Moreouer, IHre the executor dooth 
iur.s, what in him lieth , to make the partie deceaſed 

to dic inteſtate *. But if the executor be not ad- 

moniſhed to vndertake the office, then being 

the teſtators kinſman,orſuch a perſon to whom 

= _ + the reſtator woulde haue- giuen the legacie, 

pt Alex. & Sichard. though he did not performe the will, he dooth 

 1nL,fi legatartus, C.de 

leg, not looſe that legacie in not vndertaking the 

mk oneweaplicy. executorſhip* ; neither ſhall the wife looſe her 

e NACICOMMmI O- 

Val de bhered, &£15:4 Eirds,nor the children ora filiall portions in 
$.6 quis aurer. —ICfuſling the executorſhippe! ; much leſle ſhall 


the 


 ©)Gribald.Theſaur, 
 com.op,vera, tutor, 


16 


. certaine hope, that being ignorant hee will vic 


17 


of the office of an executor. " F 

the creditour looſe his debt due by the te- 

ſtator. FR 
After the conſideration of the eſtate of the Pagina ni | 

tcſtator,hef that is named executor mult alſo pariculaq.r, 

con(iderhis own perſon,in whom many things 

ought to concurre,but chiefly itis requiſite that 

he be prudent, diltgent and faithful © : wherein it 5)lv. de Cani. vvi ſepr; 

there bee anie defecte, I meane it either he be 

ignorant,negligent,or vnfaithful,he is veric like * 

to finde the ofhceverie troubleſome , peruad- 

uenturealſo diſcommodious*, vnleſle there be 


the aduiſe of thoſe that be skiltull, and that of a 
negligentperſon he will become diligent , ea- 
ſingehimſelte alſo of ſuch bufineſle , as might 
hinder the expedition of this office, and that 
howſocuer hee had bchaued himſelfe in other 
affaires vnfaithfully: yetin this office hee will 
haue an honeſt care , well and truely to dit- 
charge that truſt committed vnto him, alwates 
hauing before his cies, not onely the forfeiture 
of his bonde, by his vnfaithfull dealing, toge- 
ther with the ignominie by deceiuing the dead 
mans expectation, .but alſo the daunger of his 
ſoule by the breach of his othe : for he muſt bee 
{worne to execute the will, and to adminiſter ZO | 

| ; . : . _t)Hocviridi obſeruan« + 
the goods well & faithfully * . If Ta witeduring (pagimficnocorium, 
the couerture be named executrix, there is this maxime infra prouinte 4 
further to be cofidered in her perſon,that ſhe a- #27 tor © 
lone cannot ſue for any debt due to the teſta- 
tor;nor be ſucd for any debt due by the teſtator, 
without her husband*: butſhealone may doo .. MR 

EEE ; v)Brook Abridg.tit.cx- 
any ate extraiudiciall.as the paying of debrs or «c.n.r78, 
Ft 3 legacies 


50 te ® 
jo + 
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 rir.n.147. IFI,152. 


* 2Firzh.% Brook. 
| yorſupra. 


| &)Brook Abridg. 
b e)3rook.tit.excc.n. 37 


F )Brook.codetit.n. 93, 
 g)Arg.c.debitum de 


& - &c tur, & cur.dat.ab his the tcitators g00ds*, 
* P:owd.in caſu inter . 


Fi Panor.& Yardley.fol, 


'T "3 fot part. 
legacies, or the recciuing or releaſing of anie 
debtes duc ca the teſtator ©: yea the husbande 
without the wite (though ſhealone be execu- 
trix) may dooany extratudiciallacte , aſwell as 
yFirzh.Abridg.cir.ex- his wife executrix”: and therfore if the husband 
ec.n.23.40.Brook.cod. releaſe or remit anv debt due to the teſtator,the 
ſameis good andauailable, not onely during 
the mariage,butallſo after the death of her hus- 
bend*. But if the wife die, the husband cannor 
conuertany of the goods and cartels belon gmg 
tothe hiſt reſtator.to his owne proper vie: for of 


x)Brook.cod.n.178. 


ſuch goodes the wite her ſelfe may make a te- 


ſtament, appointing an executor without the 
licence of het husband, as is before more fully 
declared *. 

Finally, concerning the perſons of other 
with whome thou that artnamed executor in 
the teſtament haſt to deale, irbehoueth f thee 
_ tohaueaſpeciall conſt deration of thy coexecu- 
bJlodeCani”, Tra. zgy®, (ifany be ) leaſthe be an ouermatch for 


d It.vol. 
= vos Fac hg 2 of thee.that is to ſay , whether he beof more ex- 


a)Supra.2.patrt.$.9. 


#1 


perience,and greater wealth then thouart', and 


namely whether hebea couctous and conten- 
tious perſon” .If he be, take thou good heed, for 
itis to be feared, thatthe wil keepeall the goods 
from thee*, thathealonewillreceiue the debts 
due to the reſtator, and make them a releaſe. for 
thisalſo he may doof :without doubt, if he be 
ſuch a perſon, he hath learned this leſſon, that 
f executor cannot ſue another, tor poſſeſſion of 
becauſe howe many cxe- 
cutors ſocuer they bee , they areall butas one 
perſon,and no man can ſue himſclte® : and {6 
tne 


c)lo.de Cani.d. q1.n.18 . 


tt.cxec,n.ygs, 


baptil.extr.L.preter, ft one 


$43» 


I 


9 


b: 


0 . 


of the office of an executoy. 216 ? 
the poſleſſtd of one is as the poſſeſſion of ano- 
ther*, & herby thou ſhalt remain withoutreme- b)Fizh.it. exec.n. 3% | 
die,vnleſle itbe for a legacy left vnto thee aloe, = 
or vnlcſle thou maiſt hauc ſome ſlenderremedie i)Brook.tit.cxe.n.r0g: 

 beforethe Ordinarie*. Itis alſo verie likelie,that k)Brook.cod.tira.zy | 

21 healonef wil ſell the teſtators goods: In which 
caſe he alone will & may ſue for the money due 
for the ſame':butifthere be any debt due to be 
paied in the behalte of the teſtator, then looke 
aſluredly that thou ſhaltbe ſued as well as he", m)Suprapart.4.5.20 
howſocuer cxccution may paſlc againſt him a- 2 
lone which hath the goods'. To conclude, if ,)g:qckairexcca.u6 * 
thy coexecutor be ſuch a perſon, as is aforeſaid, 
a hundred to one he will not ſuffer thee to par- 

7 take of the commoditie,but of the trouble thou 

q ſhalt not auoid bur be partaker. 

22 This alſo is not to be omitted , thatf ifthy 

M0 coexecutor doo refuſe the executorſhip before 

the ordinarie,and thou alone doſt proue the te- 
ſtament,yet may he afterwards (fo longas thou 
liveſt)adminiſter the goods, or remit the debrs —- | 
due to the teſtator”, and thou canſt not hin- en 
der him;neither canſt thourecouer againſt the "oo | 

23 perſons by him ſo releaſed*. After f confideratic P/Brook.codit.n.gp 
of thy coex2cutor,there is regard alſo to be had ©? 
to the reſt of thoſe perſons with whome thou 
art to deale,viz. to the creditors and legataries, 
and to the paiment of debts ; for debts are to be ; 
paide before legacies ®: and of debtes ſome are q)1..ſcimus.Cdeiure * 
to be preferred and ſatisfied before others, and delib.. | 2 
likewiſe of legacies,as els where hath bene',and r)Supr.part.z.S.r7, 
ſhal be *ſhewed: otherwiſc it may come to paſle 5)lofr.cad.part.$.16, ; 
that the executor ſhalbe forced to pay out of his 

Ft 4 OWne 


» 


[)Brook.tir.excc,n, 66 


The fixt part. 

owne purſe, after he haue ſpentall the teſtators 

»)d.L ſcimus.Dot.& goodes and cattels *, 

TG. By the due conſideration of thoſe things, 
_ viz. Firſt, of theeſtate or condition of the teſta- 
tor: ſecondly,of his owne eſtate;and thirdly of 

the cocxecutor or other perſon with whom he 

is to haueany dealing, it is not hard in my opi- 

mon for tae exccutor to colle , whether it is 

_ - likelyto bebeneficiall or hurtfull, to accept or ] 

refuſe the executorſhip, and to reſolue accor- ? 

dingly , atthe leaſt if hereunto.-hee alſo takea | 
viewe of thoſe things which doo appertaine 

to the office of an executor,accepting the exe- 

cutor{hip hereafter deſcribed”. 


+ $)Infr.ead.part.$.5. 
| mum $$.ſcquentibus. 


Ofthe time yyhich the executor hath to 


conſulr,whether he will vndertake 
or refuſe the execu- 


torſhip : 


2 Thetimeof deliberation Wbitrarie. 


- 
LY 


C.iiii. 


Fre He time} wherein he that is named 1 
[AER ors executorin the teſtament, 1s to deli- 
G5 ks jd berate and determin,whether he will 
de cxec.teſta.ibilo. Wim ccent or refuſe the executorſhip is 
+l ON {'*- vncertaine,and left to the diſcretion of the Ordina- 
an, | r7e,who victh athis pleaſurc,and when he wil, 
ly | not 


"* 2)Legatin.kbertatem 


"the office of an executor. 21 
» o EJ »* \ py = * 
not onely within the yeare®, but within a mo- ®/Wod vers annus 


deliberand1 1ure c1ui- 


neth or two,to cite him that is named executor, 1; conceditur(L.cumin 
toaccept or refuſe the executorſhip. antiquioribus, C. de iu- 
: redeltb.)[]ludita intel- 
ligendii, vbihxres non 
confeRo inuentario renetur v]tra vires hzreditatis:Siquidem non tenetur heres inuen- 
rarium facere,ſi turt rantum ciuilt arrendamus(L. ſcimus.$.fui. de ivre delib.C,&ibidem 
Sichard.)dummodo velit ſubirg, periculum ſoluendi vniuerſa detun&ti debira : Sed ture 
Legatin.quo nos comuniter vtimur,executor tenetur prxcisead confettionem inuctariy, 
nec renetur yitra vires bonorii, Quare ſublata cauſa,ideſt, periculo foluendi debita vera 
vires bonorum defuncti,per confeftionem inuentarij,quam non poteſt cuitare ( vtinfra 
eadem parte $.6, ) {ublata (inquam)cauſa, tollitur cffe&us , id eſt, annuale tempus deli- 
berand:: Num velit huic periculo ſeipſum ſubijcere? nam executores qudad confeftione 
inuentari, turorum potius quam hexredum naturam ſapiunt.Lind.ia c.ſtarurum, $.inhi- 
bemus.de teſta..3.prouincial.conſtir.Caart.verb.prius. 


Ofthe office of an executor teſtamen- 
tarie, vndertaking the execu. 
torſhip. 


1 Wherein the office of an executor doth principallie 
conſiſt. 
d. V. | _- Þa)Dequibus conſulas 
| yelim lo.de Cantb. 
TraR.de executor, vic, 


; vol. part.2.q.1.n.26.vbi 
F—AUNEXxXCCUtOC teſtamentarie heere in decem enumerat exce 

5 England, accepting the executor- Du ofic10 cungs 
A hip(amoglt other things*)to cauſe by. inf;.ead.parr $5. 
aninuentarie to be made®, to pro- 6 
curethe will to be proued and approued<, to NN. es, 
pay the teſtators debts and legacies: and finally dylntras.16. 


to make an acconnt.. e)Dequo intr.cad. par, 
$$.17.18,19,20427> 


Seng I ' appertaincth to the office of an 
& TONERS Ton . 


Ot divers queſtions about the making of 
gn inuentarie : and firſt, whether it 
be of neceſlitie thatan In- 
uentarie be made. 


Ffs5 


| The fixt part, . _ 
x By the lawes eccleſtaſticall of this realme, and ſta. 
tutes of the ſame,an inuentarie is neceſſarie. 
2 The. executor which preſumeth to adminiſtcr the 
goodes,and refuſeth to make an inuentarie may be 
uniſhed. 
3 Thereaſon of this nccefſitie. 


6.v1. 


SESt: F Oncerning the making of an 1n- 
[Rep ucntaric,it is expedient to ynder- 
- iy ſtand whether it bee ſimplic neceſſarie 
KA). that an inuentarie be made, what 
—hnzsaretobcputinto the inuen- 
tarie ; within what timethe intientarie is to bee 
made; in what maner ; and what be the effects of 
an inuentarie, | 
a)Legatin.liberratem. ThatTan inuentarie is neceſſarie to be made 
tit.decxecurarteſtam. Hy 1 executor teſtamentarie, is euident,as well 
c.ſtaturum.$.inhibe- | 0 SD 
mus.lib.z.prouincial. Þy the lawes eccleſtaſticall of this rcalme*,cofir- 
conſtit.Cant. med by continual vie; as alſo by the ſtatutes? of 
b)Star ti. 8.an-21-:5* the ſame:neither f ought the executor to med- 2 
|. dle with the goods of the deceaſed, before hee 
©)d-Sintubemus.  makean inuentarie*. And ifany exccutor refuſe 
toemake an inuentarie,8 neuertheleſle preſume 
to adminiſter the goodes of the deceaſed , he 
may be puniſhed at the diſcretion of the Biſhop 
d)Legarin.libertarem. G- Qxdjnariet. | 
2h $16d6E We - Theft reafon is,leaſt the executor being dif- 3 
| _ poſedrodeale vnfaithfully, ſhoulde defraude 
e)Francil.Porcellin. the creditors or legataries , by concealing the 


TraQ.,de inuentar1o. 


O 
q-1.P<r $. ſan-inus.de g00ds of the deceaſed. 
hxccd.& fal.in Auth. 


What 


of the office of an exteutor. = 218 


What things are to be put into 


the inuentarie. 


1 All goodescattels ,wares,merchandizes, moneable 
and immoneable, are to be put into the inuentarie. 
2 Leaſes are to be put into the inuentarie.. ' \ 
3 Corne on the ground is to bee put into the inuen- 
tarie. 
4 Grafſe or trees growing, are not to-bee put intothe * 
inuentarie. 
5 Whether ſuch things as are affixed to the freeholde, 
ought to be inuentaried. 
Y 6 Whether debts are to be put into the inuentarie. 
# 7 Whether money au for land, is to bee put into the 
7 inuentarie. 


I | | LG : 


He things thatare to be put into 
the 1nucntaric, areall the goods, & 
Far cattcls, and rights which were the 


teſtators, or did belog,or were due 


: G iin, 
vnto him at thetime of his death , nog hoo _ 


whether they bee moucable or immoueable, pcaa.Perr.de Ferrar, | 
corporal or vncorporall*: wherunto alſo agreeth he IR = 
the ſtatutes of this realme,wherby itis enaQ-7, STR 
that a true and perfect inucntarie be mGde of chardio $.fin ante, 
3 the goods,cattels,wares,merchandizes,as well ve wre mY 
 moueable as not moucable , whatfocuer that !,jStar, H.8.an.zr.c.5, 
2 were of the perſon deceaſed” : and therefore # 
leaſes ought notto be omitted footth of the in- )Cattztherewm lune: 
| realia. Termes of laws. 
uentarie how many ſocuer they be.  vetbchartels, 


| | Like- 


% 


Fo : [2 


 Theſixtpart. 
Likewiſe f emblemetes,or corne growing 3 
vpon the ground ought to be put into the in- 


a Perkins.tir.deuiſe. ; | 
1:99. & hanc opinio- UENtaric , {ceing they belong to the executor: 


ao 14.4 comq” but not the grafle or trees ſo growing, which 
robauitvius,gquicquu pl A : | Pas 
"xn Sichard.polt Ax: belog tothe heire *, norT things thatarc afhxed 
gcland.$.ſinaurem. to the tenement , and are madeparcell of the 
Dy ETS TENT . - 
cjnamins yortuptt freeholde: ſuch T meaneas bclong likewiſe to 


f)L.accetloitum.de : : 
reg.ur.6.huc facit.L. the heire, and not to the executor”, 


cxtera.dcleg, rtf. The} debts due to the teſtator areto bee ; 
iP | = . bl - 44 
 GidfinL. chidels- put into theinuentaric*, But the debts due by 


pbus, ff.de adraftr. rur, the teſtator,they need not to be put into the in- 


- 73 Vory My uentarie”: and if any ſuch debts be putinto the 
; a Us» - 


menta,ali2soon requi- 1Nuentarie the Ordinarie ſhall do well to make 


ritur,vt in{cribanwr, Cjſjoent examination, whether the teſtator did 
conec recuperentur, & ©. fuck: f . debrtc hruſt 
in manibus rracentar;, OWEAany ſuch: for many times debtcs are thru 


vequr inte-imngn  1nto theinuentarie which are not due by the 
Fecte dicanturreperta.i rotator and ſo thelegataries and children of 
Lindw.in d.c.ſtaturum. | 2 

$.inhibemus,verb.bo- the deceaſed, are often defrauded, at leaſt of 
nis.PradFerrar.for- ſgme part of their due, by the vnfairhfulneſle of 
ma libelli, ad reddenca | 4 6 & { 
rationem tur.$.in ſuo, {NC EXCCUtor,and negligence of the Ordinarie, 
4 12 0027P REY or his officer. 

eſt, vt aliqua fiat com- . | 
TEE: -  LandesT, renements, and hereditamentes, 
creditorum,vrutincer- With their appurtenances, ſuch I meaneas doe 


torum, ne ſub/ata pe» notbelong to the executor, but deſcend. to the 


; 


fg 


. 


ritus corum memoria q_ -_ h ; , 
decepti manezntde- DEIC,ATe Not to be put into the inuentarie : In- 


fund creditores, libe ſomuch that if the teſtator will by his teſtament 
Thlegatariyet aly it G- [aſt will,that the ſame lands be ſolde: In this 

rerefle habentes inca 7 | , | 
arte. caic by the ſtatutes of.this realme, neither ſhall 
/Lmd. in dc. ſtatuti, the money thereof comming , nor the profites 

& Ferr:r.ybi ſupra. EL -1 | 
;)Stat H,8,a0,21..5, Of theſaidelandes forany time , be accounted 
as any ofthe goodes or cattelles of the perſon 
deceaſed": and contequently arenot to be pur 
nxt wh; 


into the inuentarie. 


Within 


SEP 


' 1Thetime for making and exhibiting the inuentarie, 


+ Prouing ofthe will*, andthe making of the in. verb-arbirrio. 
uentarie © : neuertheleſſe , hee that ſo. preſu- Greisb.& Fox, 


of the office of an exeeutor. 219 


Within yyhat time the inuentarie 
is tobe made. 


is left to the moacration of the ordinarie. 
2 The inuentarie ought to bee made before the execu- 
tor meddle with the teſtators goodes , except in 


ſome caſes. 
d. VL}. | $ 


AHet time appointed for the ma- 
3.3Ec king and exhibiting of the inuen- 
(ES RJ tarie,by the lawes eccleſtaſticall of 
M62 yl his realm, is lefttothe diſcretion | 
—nd inoderation of the Ordinarie", a)Text.in c.ftarurum;: 


who may appointa ſhorter or longer time, as $-inventarium.cir.de 
he diff F 6 b 'v d teſta.lib.z, prouincial» 
the diſtance ofthe place where the goodes re- ,,,gircam.vndepals * 


matne,being more or lefle, together with other cf nonobrinereius cis | 
circumſitances.thall miniſter occaſton®. uile,quohxres ad per- 


] SE : ficiendum inuentarifl 
AndT it the ordinarie doo not appoint a quandoque 66.dies, 


time,the executor had neede to beware,that he Rua Fo 3 
$18 at, MAXIMCHn - <A 
doo notadminiſter the goodes ofthe deceaſed, ;cjrlramenſem 3 __ 


vntill he haue cauſed an inuentarie to be made: te defun&ti.Sichard,in' ' 
For how ſoeuer the acte of him that is named LAGS ——— 


executor, is ſaide to: holde inlawe before the b)Lind.inc. ftarurumy.- 


« ty. 
> 1 


* 
"7 


+ +» HS 
J ot > 
= 


c)Plowd.n caf.inter*  -- 
meth to meddleand adminiſter as executor be- d)Lindw.ind.c.ſtarus+ 


fore he make an inueniarie, is ſubic& to eccleſi- A tus. in ing. .- 


aſticallpuniſhmentr\,vnleſſe itbe for doing ſuch c)Legarin.liberratens. - [4 
things,as cannot be deferred till the inuentarie 4 exccutor.celtam... 


-” 


a 


The ſixt part." 

Otode Achon in d. = be made ; AS for intermedling about rhe fune. 
Pucntariom.d.e.0a-  TA1S,OT diſpoſing of ſuch thinges as cannot bee 
turum.$.inhibemus. preſerued with keeping,and ſuch like, 

intext.& in gloſl, 

Ofthe forme to be obſeruedin the ma- 


king ofan inuentarie. 


1 What perſons ouzht to be preſent at the making of 
the inuentarie. 
' 2 Whereofthe inuentarit is to be made. 
3 Inuentarie indented. 
4 Of the othe of the executor about the inuent arie. 
' T he goods and cattelles are to be valued. 
wG6 O i the auncient forme of preiſing the goodes. 


= C.ix. 
a)Star.H.8.an,21.c.s 
a= Y the ſtatutes of this realme*, it 1s 
Sl thus enacted concerning the forme 
ql to be obſcrued by the executor teſta- 
I mentarie in making of an inuentarie; 
\, Viz. thatthe fexecutor or executors, named by I 
" theperſon deceaſed, calling or taking vnto him 
, orthem ofſuch perſons twoatthelcaſt, ro who 
” the perſon dying was indebted,or made any le- 
- "* gacie, 6 vpo their rcfufall or abſence two other 
,, honeſt perſons,in their preſence & by their diſ- 
,, cretions ſhall make,or cauſe to be made, a true 
and perfect inuentarie 7 of all the goodes and 2 
\, cattels,wares and merchandizes,as well moue- 
able as not moueable, whatſocuer that were of 
> theſaid perſons ſo deceaſed. ;andthef ſameſhal 3 
* cauſeto beindented, whereof one part ſhall be 


by 


2” 
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| bythe faideexecutor vpon this othe to bee ta- ,, 
ken before the Biſhops ordinaries, their offici- ,, 
als, & ordinaries,or other perſon hauing power ,, 
to take probate of the teſtament, vpon the holy ,, 
Euangeliſt to be good and true ; and the ſame ,, 
one partindented ſhall preſentand deliuer in- ,, 
to the keeping of the ſaid biſhop, ordinarie, or ,, 
ordinaries,or other per{o hauing power to take , 
probare of teſtaments; and the other part of the _, 
{aide inuentarie indented, to remaine with the, , 
exccutor:and that no biſhop,ordinary,or other , 
perſon whatſoeuer, hauing aucthoritie to take | 
probate of teſtaments, vpon-paine in the faide , 
ſtatute conteined ( viz. tenne pound ) doo re- ,, 
fuſe to take any ſuch inuentarie to him or them |, 07 


J 


p 


| £99 
preſented or tendered, to bedeliuered, as 1s ,, 


aforeſaide. | 
5 Thus farre the ſtatute, whereunto it may 
be added,that Titis notſuthcient to makean in- b)Bar.in L.fin.C.de 


uentarie, conteining all and {ingular the goods m9git.conuen.Hoc 
| | |. addiro.quod quoad _. 
of the deceaſed,vnleſſe the ſame be particularly. c,nfetionem inuen- 


valued and pT aled - by {ome honeſt and Skil- rarij executores magts 


full perſons,to be fe iuſt value thereof in their RCTS 
tdgements and conſciences, that is to ſay , At perits adnoraui ex 
ſuch priceas the ſame may be ſolde for at that Fndin cſtaturum.s, 
PT Ez | inhibemus.de teſta. _ 
. time 4 F< | l:b.z.prouincial.cons.' 
'6 Inancient}time amongſt many other ſo- fiiruc.Cauryerb, 
lemnities of inuentarics*, this order was obſer- ODeprobactenered.: if 
ued : Firlt of all the moucable goodes were iN- mobilis vel immobilis,.. * 
uentaried and praiſed,as houſhold ſtuffe,corne, Vide Malcard.Trad.de: 


probac.verb.yalor. 


and cattell,&c. then the immoucable, as leaſes q)De quibus DD.in 


of groundes or tenements , after that the debts L.fin.S.lin aurem.C.de: 
IUre denmude 


due to the teſtator were ſet downe ©, which 0!- Hpranc.Porcd). Tracts, 
| ET deinucaratie.. | 
£ 


ko 


T he fixt part. 
deris forthe moſt parte obſerucd at this time 
herein England: fſauing that ſome doo omit 
leaſes, wherein they do amiſſe* - others praiſe 
them among the moueables: but it were better 
to praiſe them ſeuerally. 


Of the eftet and benefite of 


an inucntarie. 


f) Supra ead. part.$, 7. 


1 The goodes conteined in the inuentarie are preſu- 
med to be inthe hands of the executor. 

2 The teſtator is preſumed to haueno more goodes 
then-are deſcribed in the innentaric. 

3 Whether ſufficiencic of goodes bee preſumed whew 


' L 


there is no inuentaric. 


d.x. 


a)Quorum Caftrenſis ilucrſe be the effes and benefires of 


Fd, 


"916 195g os Cr pan inuentarie*, this one I thought” 
Lim iftcid 6. Ma good to note, namely, that Tall ſuch 1 
978 19g ; wi CEIEZRY godecsand cattels as are conteined 

; al, ITFETENTIA. : 


Scdbowm maxima 4 *Dcinuentarie, are preſurifed to haue belon- 
' pars noſtratibus pari £ed tothe teſtator , and after his death to be- 
redeſt. _ .. long,andtobeinthepower of the cxecutor®. 
)L.ſcimus.$legitima. And — 
| C.deiuregelb,8ibi 73NG ON theT contrarie, that no more goodes, 
2. y-ry A) and cartels, are preſumed to haue belonged to 
” Slim, "© the teſtator then are conteined in the inucn- 
;  -- - 1.1 mat; 
\ Andtherefore if any creditor or legatarie 
_ dooaffirme, chat the reſtator had any more 
goodes then be compriſed in the inuentarie,he 
muſt proue the ſame;otherwiſe the Iudge is to 


g1uc 


2 
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piue credire to the inuentarie, being made in © | * 
maner and forme atforeſaide*. Although indeed anemone Pres | 
; | Ump.reg.3, F 
when the executor entereth to the goodes jt Piet nul 
of the deceaſed, and maketh no inuentante ther- concl.939, 
of.nor wil not ſuffer the quantitie thereofto be ©/Bald-inL.flium,C, | 
2 famil.herciſcund.n.zy 5 
knowen : In that caſe our lawe preſumeth, that $ichard.in L.fn.$. & 6 | 
the teſtator had ſufficient to diſcharge , not REY 'I 


onely all his debts, butall his legaciesalſo*. TO 


Of the probation and approbation of , 
teſtaments, and namely before | 
whom they areto be 
proued. 


of 


1 Diners queſtions about the probation of teſtaments. 
2 Teſlaments are tobeprooued before the Biſhop or 
Ordjnarie. 7 X | ; 
3 Certaine caſes wherein teſtaments are to be proued 
before athers,then before the Biſhop. | 
4 Of the prerogatine of either Archbiſhop. 
5 What is ment by Notable goods. + 


| 7)Legatin, libertarem; | 
h x1 SB __ deexecut.reſtam.c, ite , 

pets | quia.c.ſtaruruim;detes 

| | {ta.hb.z .prouinclal. 4. 

| ED Oncerning f the probation and ap- CE nf 
2 c probation of teſtaments,theſc things Ebor.&Lindw.ind:&* | 
Neg OY] are chiefly to: bee enquired , before ſtaturum.Dott.& Stw..” - 
CG IPUT Q Eg ger oo. tb.2z.c.28.Perkins.rit, 5 
| whome the teſtament 1s. | aps by efiamenttol 0g Thwe: 8 
whom, when, howe, and whet: fees bee aue mn mhat de repub. angl.lib.z, &. ? 
behalfe | 7.{tar. H8,an.,21.c.5.. 
M F h | ſe b)Perkins, vbi ſupra. 

. Theperſonf before whom the teſtament pirzh. abridg.civre» / 
is to be proued, is the Biſhop of the Dioces, whete ftamem.n.z. Brook.e». _ 
the teſtator dwelled*, or his officer*;to whom J50en7.cfinuetdg.s., 
or aWELER , OT X 2 inftr.cxer.SichardJim. * 4 
[073 Gg by L.z.n,z.C.deichs. 2} 


The ſext part. | 
by auncicnt cuſtome obſerucd this many hun- 
dred ycares,together with the roiall conſent of 
the kings and princes of this land, the probati- 
on and approbation of teſtaments haue apper- 
teined* : Sauinge F in certaine Signories or 
| 1 - 4... Lordſhips, wheretheprobation and-approba- 
* ©)Lindw.ind.c.ſtarutii, _. Creſt FE hol 
| verb.eccleſiaticaram TON of teſtamentes of the tenaunts there divel- 
yup 4c ling, dooth by preſcription appertaine to the 
| Item quia yerb.infinu- ,__-— _- a: HOPE clay : . 
| ationem, vbi exitimar PLINCIPall Lord©: and ſauingin certaine pecu 
retam-ntorum injnu- [{arturiſdictions, where by preſcription or com- 
| ationem, ſeu publicati- poſition, orother ſj eclall title 5 the probation 
 ONem,iure ciuili non 4 "IHE h q f ſuch 
{ pertinere adcepiſco- ANA APPrODation. Or T Ee tCItaments ON IUCN as 
PO ſed iuretantam 'dwell and die within thoſe places,dooth apper- 
 authenricorum, : . ON 
| (anoius codicis corri. INE TO the iudge of the peculiar*: And ſauing 
| gitur&quodiusau- Where no goodesare bequeathed in the teſta- 
| thericum ſancicum fait qent/bur onely landes,tenements,and heredi- 


ab Imperarore luftini- | ; 
| anovira mille annos FAMENS , Or other lay fee are deuiſed-;and that 


| retronumerandos,) irrſuch places where neither inſinuatis, nor in- 


non ſolum executio . : | one - 
ſederiamipfainfings. Ooulation is neceſlarie*; And fauing T where 


tio &publicatio,coram the partie deceaſed at the time ofhis death had 


epiſcopis ordinariam ggzaþle goods extant in diuerſe dioceſles or iu- 
zuriſdictionem exerce- 


tibus ficriporeſt, vr fire 1dItions, for the probation,approbation, and 
matSichard.in L, 2.C. infinuation or publicationof the laſt willes and 


de teſta.n:3. 7 
Dich.rxzeftament, ©<ftaments of ſuch perſons, doth appertaine to 


n..Do&.& Stud. lib.z. the Archbiſhop or metropolitan,within whoſe | 
C28, - prouince ſuch notable goods be diſperſedin di- 
e)Io.de Athon.in lega« a dicceffes o Ha fibortoln arts - 
_ tin. libertatem.de exec. uerſe 10C C&S OF OTCTIN riot JUNICICUONS *, 
3 _ rerd.Ordinario. whether it be within the prouince of Canter- 
$ upr.part-3.$.3. cob Araiielint honing roi 
191 ke el burie*,orwithin' the prouince of Yorke: . 
ycrb.ad quos pertiner.Perkins. tit. teſtament.fol. 9g.Fi tzh.Abridg.cit.admſtr.n.7.,Brook, 
eod.tit.n.g8, (b) Lindw.in d.c.ſtaturum.yerb. laicalis feodi.ſtat. H.8, an.23. c.9. & ple- 
nius per Inftrum.& Acorum libros, Curiz prerogatiuz Archiepiſc. Cant. (1)Perkins.rit. 
teſtamenr.fo.94.pag.2.ſtar.H.8.an.23.c.9.& cuidcriusper Inſtrum.& Atorum libros in ar- 
eluuis Archicpilcopi Ebor. fdeliterper plurimorum ſeculocum. curricula conſeruata, 


What 


4 
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S What Tis mentby Notable goods, in this 
place,or when they areſo to be tearmed,diuers 
authors haue bene of diuers opinions. Some 
haue bene of this opinion , that ifthe teſtator 
died poſſeſſed of goods,ot cattels, to the value 
of tortic ſhillings,in two ſeucral dioceſles;then 
he ought to be deemed to haue notable gooder.. 
Others haue beene of this minde, that the 
teſtator isto be deemed to haue notable goodes, 
though at the time of his death he had but one ., 
penie in another Dioceſle*. Others do not on- PFiczh.gir.addiftr.n.e. 
ly varie from the former opinions, butarealſo *— I 
at variance with them ſelues, accounting thoſe 
for notable goodes, ſometimes when they extend 
clecrely toa hundred ſhillinges ſterling : ſome 
times when they cxtend to ten pounde eleuen 
ſhillings, vj.pence : ſametimes when they ex- Þ# 
tend to xx11j.pound three ſhillings, farthing, 8: | 
not vndef”. Finally, 'others are of this iudge- n)Lindwind. c. aru- 
ment, thatheis ſaid to haue notable goods, which tum.verb.laicis, | 
hath goods to the value of ten pounde of cur- 
rant money of England,diſperſed in diuers dio- | 
ceſſes or 1uri{dictions:and this opinion ſeemeth ,)plowdin caſu inter: Þ 
to me to bEmoſt commonly receiued”. Greisb.& Fox.foha81:. Þ 


k)Perkins.rit.cc{}s, 
ment,f01.94, 


| $ 
| 
: 


By vvhome the teſtamentis to - 
| beproued. 


t The teſtament isto —_— by the executor. 

2 Any perſon hauing the teſtament may be compel- 
ted to exhibite the ſame. 

 Geg2 


$.xit- 


The ſixt part, 
$-xij 


| a Het perſon by whome the teſta- x 
| aPerkinsnitacſta- Tg mEg| mentis to beprooued, is the exc- 
1251 wh A RS cutor named in the teſtament*, 


| b)Stat.H8.an.21.c.5. whom the Ordinarie or other per- 


- 43 4 42] ; . 6: Jeb 
OM —_! ——ſon hauing aucthoritie for thepro- 
| nv, 2 bate of the reſtaments, may conuent, to the in- 


| ©)Bald.& Angel.ind. tent to proue the teſtament, and to take vpon 


s ® .O | » . 
_F os infancy. him the execution thereof, or elſe to refuſe the 


me "I_ eſt __ ſame*. This may the Ordinarie or other com- 
exhibendum reſtm.ſci- , e 0 BOY Me 
licet,vtinde certior P etent indge doo T, noton ely and officio, 9 but at 


far, Nunquidlcgatum the inſtice of any partie hauing intereſt*, which 


| iquodkbrrelictom intereſt is proued by the othe of the partic*, 
Ira detunGo, ; Fl 
Bald.in * $42" ;-cam0mp rf It the executor haue not the teſtament in 


' modum.teſta.app.in his cuſtodie,but ſome other perſon , then may 

INC. m | i . f 

Bark Baldin d.L,r, JUCP perſon be compelled to exhibit the ſame'. 

 £L.r.in prin.&$. hoc And tis ſufficientro proue that once he had it, 

—_— dcTab. forheis preſumed ſtill to haue the ſame, vnleſle 
n . * A * o 

p Alex.in L2.C.deres DE affirme vpon his othe,thatthe ſame is not in 


z.vetb.camen. his poſſeſhon?. 0 


When the teſtament is to beexhibited 
and prooued. 


1 The teftament is not to bee proued whilesthe teſta- 
tor liueth,but after his death. 

2 1fit be unknowen whether the teſtator be dead or 
aline,whether may his teſtament be proued. 


d-x111, 


of the office of an executor. 


$.xu1. 3 


[629-9] FT the teſtator bee yet liuing , the 
19% [&&] Ludge may not proceedeto the pro- 
A FX) uing and publiſhing of his teſtamer}, a)r..z.5.6 dubirerur, in 
2222 at the petition cither of the exccu- fin. f. quemadawoduny 
ror, or any other,ſauing at the requeſt of the te- ©? 
| ſtator himſeclte®. | | b)Barin d.$. fidubire- 
If the teſtator bee dead, the Indge maie wr.Sicharg.in Liz.C. 
proceede to the prouing of the will : and the i= 
time of exhibiting and proouing the ſame, is uk 
left to his diſcretion,and he may appointa lon- HbÞ.ibigem. 
ger ora ſhorter time, according as the _—_ is 
further diſtant, or nearer, or as other due cu- 
cumſtances ſhall induce him ©. d)L.2.$.vrrum.fque« 
Ift itbe vnknowen whether the teſtator be *4m1odumceſta.app. 
liuing or dead: Foras much's8 ſomeare of opi- . 
nion,thateucry man is preſumed to line till he 
bean hundred yeares olde * - it ſeemeth-by this c)Quam opinionems 
opinion,that the Iudge may not in the meane (53nqvam commune) 
time proccede to the publication of the teſta- us.Thefaur.comop. + 
ment, vnleſſe there be lawfull proofe, or ſuffici- verb.viuere.Molingumy 
ent preſcription for the teſtators death. On the ,,, gan Lp 2 
contrarie, others are of opinion, that a man is oremdixit, - 1 
not preſumed to liue fo long, that is to ſay, vn- _ 38 
til he attaine to an hiidred yeares',for that men ' Quorum p— 
: ag: f1S CONMMUNEM, TE=- 
commonhie die betwixt Ix, and lxx. yeares of ferr Molinzus in A- 
their age* : and fo by their opinion ,- it ſeemeth poſtilad Alex.confil.rs 
that the will may be prooucd after theage of {c- ;\F;auc Hereulan, de * 
uentie yeares,of him that is abſent, for that hee probac.negariax.n, 
25 notthen preſumed to beliuing. gs 0s 2:2 cm 
Iſuppoſe it a man beabſent,and no certaine 4 
Gg 3 proote 


The fixt part. 


b)laſ&Sictard.ind., proofe of his death, or life, that the will maie 


L. 12.4 . * | ? . - 
on 6 mer" be prooued, and thatthe teſtament it ſelfe is a 


- preſumption of his death in this caſe? 


: Ofthemaner of pipojing 


Teſtamen 


1 The forme of proouing teſlaments.js twofold. 
F 2 Of the vulgar forme. 
3 Ofthe forme of lawe. 
4 Of the difference betwixt the vulger and the leeall 
forme, 
5 Of a thirde forme of probation of 1eſtaments. 
6 Ofthe othe and bond of the executor. 


C x11. 


| Hatit is neceſſarie for the proofe 
of teſtaments, that there be either 


a)Supra p: 1t.4.6.t. SOOT OD 
Sopſ?l witneſſe or writing, is alreadie de- 


- b)Suprad-part.4.S.  D)y| clarcd*: Alſo what number of 
| 25-26, ESNEzY witneſſes, and what maner of 


writing is ſuthcient,is likewiſe declared*: wher- 
fore in this place,I ſhall not neede to ſpeake, 1a- 
<)Adimitarionemc6- uing onely of the manner of proceeding in the 
———_— > (uz nunc rrobation and approbation of teſtaments. 
tin forma communz, SET "7 
* *guncin formaſolen-- This f manerand forme therefore heere in 
Ni, = per py Wy England, is of two ſortes, the one 1s called the 
In CONLUcT, Ar. Y.5. 7 | op 
Alex.confil.123.vol. 4. 7#1gar 07 common forme,the other is tearmed,the 
n.18,&c.Dec.in Rub. ſolermme forme,or forme of law » 
my wulvel  . Theft Unlgoar Or common forme,is more COm- 2 
: pendious or bricfe then the other : For after 
the death of the teſtator , the executor preſen- 
teth 


= - S oy rr en ———_ > 
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of the office of an executor. 224 Jen $anmcy.” 
rcth the teſtament to the Tadge, and in the ab-<)Quz omniafreqUE- 
ſence , and withour citing or calling of ſuch *=>palimobler- 
þ : uatione heri ct mani-- 
as haue intereſt, produceth witneſles to prooue feltum, 
the ſame,who teſtifyng Vpon their othes (Vina f)Rald.in L.2. C. de te- 


Y-.9 « it ITS | h -d.1 
voce) that the teſtament exhibited, is the true, AER et 


whole, and laſt teſtament of the partie decea- g)ScarH.8.an.z1.c.s. 
ſed':The iudge doth therupon, and ſomerimes E*M9udemyvevce: 


' : tur,citand: fugt nom» 
vpon leſſer proofe, annex his probate and ſcale nai, licer fi incer- 
to the teſtament , whereby the ſame is con- #47 bc quis tuccedere 
6 de debeat abinteſtato 
rmc 0 ſufhcir diratio gencras 


When T the teſtament is f'0 be proouced {33 lis omnitun,tcilicet 


forme of lawe, it1s requiſite that ſuch perſons as Lao nor 


haue intereſt'(thar is to ſay)the widow and next L.z. Kling derefta. ore 


of kinne to the deceaſed, to whom the admini- 4n-lnftunu.n.10.& 8.14, 
en) Ehi d h 5 gd ; NG quoad non cis 
ration of his goods oughtto be committed, if c,,0;,nullum facirpre- 


he had died inteſtate*, are to be cited'to be pre- ivdiciam. Paul. de Ca- 


ſent at the probation and approbation of the gg on 
teſtament*,in whoſe preſence the will is to bee Grafl: Theſaur.com. 
exliibited to the indge , and petition to bee 9 $eſtm.qu51. Kung, 


: . . *1 b: ſu a. | 
made'* by the partie which preferrerh the will *, 1) Now tals eagias 


and cnacted' for the receiuing, ſwearing and libcIls,vel ltis conte- 


examining ofthe witneſles vpon the ſame, and = area to 
for the publiſhing or cofirming thereof ®:wher- tis deinterp.vlt. vol. * 
vpon witneſſes are recciued, and ſworne accor- >-duv-z.fol.z.n.q. - 


. .  _k)Nec.refert an fitcxs 
dingly, and are examined eueric one of them DN Saris 


ſecretly,and ſ{euerally,not onely vpon the alle- millarius, vel legarari- 


gatis or articles made by the partie producing penelanmnne ns | 
EE ) tated f . : 


them : but alſo vpon interrogations miniſtred conrcacium quoad le- 


| bytheaduerſe partie", and their depoſitions un 16A" fe 
: Bp [Fe | ar1{,conl.24.vul.3.1ea 
committed to writing : afterwards the ſamebe ,,,1crper $190.ds 


publiſhed, and in caſe the proote be ſufficient, Preris.vb pra. ; 

| | >Baid.in a.L.2 C.de 
teſta.n.3. vbi aſſiznat Tationem. (m) Formam petic. vide ap1d Sichard, 1n d.L, 2:!1..2. 
2)Bald. & Sichard. ind.L,z. (o) Bald.Alex,& Sichar.ind.L. . 


£4 ' - 


| bi. | Theſixt part.” 

p)Nonramen opus <t the Tydge doth by his ſentence or decree, pro- 
 ſententia definiriua in | Cues | 

ſcriptis ſed interlocu- NOUNCE for the validinie of the teſtament?, 

roria.Bald, Alex, Ca- Which 7 two formes being compared to- 

ſtren{&alzind.L3. ether, we may cafily percciue the differences 

berwixt the oncand the other : of which diffe- 

rences,[ ſuppoſethis to be of the greateſt mo- 

ment.chatin the yulgar forme, ſuch as haue in- 

tereſtare not cited to be preſent at the proba- 

tion of the will , whereas obſcruing the forme 

, - oflaive, theyareto be cited to that ende:which 

difterence of forme woorketh this diucrſitie of 

eftect,namely that the executor of the will pro- 

ucd in theabſence of them which haue inter- 

OT eſt,may bc compelled to proue the ſame againe 

*p Re ec” indueformeoftlawe*®. Andifthe witnefles be 

Przris.deinrerp.vlt. dead in the meane time , it may indaunger the 

+14 5-48/"0Y Wy bſ whole teſtamenr',cſpecially iften yeares be-not 

r)Paul.de Caſtr. d. c6. Paſt ſince the probation,whercby neceſlarie ſo- 

£1.96.DD.inL.C.dc Jemnities are preſumed ro hauc bene obſerued*: 

OL fat mit.C.de Whereas the teſtament being prooucd in forme 

price h:yred. niſi forte of Iawe, the Exccutor is notto be compelled to 

coperariumprobetur 137 Gue the ſame any more : andalthough all the 

ex inſpettione aftori. FF. | | 

t)L.2.C.dereſtam.So- Witneſles afterwardes bee dead, the teſtament 
cin.lun.con61.89. vol. gh ſtill retaine his full force. 

x. Kling.in rt. cect» Beſides f theſe formes of prouing teſtaments 

v)Dequaind.Lz. abouerecited, which are referred to that kinde 

1-4 pany 1x Ofprobation which is called publicatio teſkamen- 

quemadmodum. refta, 77"; there is yet another forme, which is called 

x {þ apertura teſlaments,which forme doth onely re- 

y L.1.8 2,quemadmo. | ' BEE loſed teſt yin Z 

dumreftaapp.t& pet written orcloſedreſtaments*:; in the ma 

- DDiinLaderefta.0. king wherof,amongſt many other ſfolemnities, 

the ciull lawe did require that the witneſſes 

ſhould putto their ſeales, and after the death of 


the 
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the teſtator, at the "_ of this written or 
cloſed teſtament, the ſame lawedidallo require ,,, , © ..,..uatme- | 
4 thatthe ſame wicneſſes ſhould be called by the dum reſta, app. 
magiſtrate to acknowledge thcir ſeales*, or to a)L.z.cod.tir. quemad, ; 
denie the ſealing *. Butas we doo not obſerue 
thar ſolemnitie of the ciuill lawe in the ſealing 
of the teſtaments by the witneſſes ; no more 
doo we obſerue that folemnitie. which the ct- 
uill lawe requireth in opening of teſtamentes 
ſealed, vnleſle this may ſeeme to haue ſome re- , 
ſemblance with this third forme, de apertura te- b)Stat.H.8.an.nr.cis, .* 
flamenti,which is enaQed in the ſtatutes of this Fredcrem ramenue | 
h : THF ; 10d! yerba ſtaturt _ 
_realme,viz. that the Biſhop or Ordinaric, or 0- non referre vererem 
ther perſon hauing aucthoritie to take probate illamformam 4 9 
ofteſtaments, vppon the dcliuerie of the ſeale ,;,; —— | 
and ſigne of the teſtator, do cauſe the ſame ſeale ſolent aſture fieri,qui | 
ro be defaced,and thereupon incontinent rede- is. moreuy oY 
. | terceptum eft,caprop- 
liver the ſameſealed vnto the executoror exCcu- ter taturo caueri,vrfi- | 


tors, without claime orchalenge thereunto, to £illumad ludicem de. | 


. ucatur,yvt ipſius for- 
be made GC. pu, _ maabcodcm peruer- 
6 Furthermore f, it is to beenoted that in tatur.Mareriaautem 


what manner ſocuer the teſtament be prooued, ©*<<vtori Karim reſtte 4 
tuatur. Haddon.de re- 


the executor before he be admitted by the Ot- formac.legum ecclef. 
dinarieto execute , and before hee haue the ftic-tic.dereſta.c.19, 
will vnderthe ſeale ofthe Ordinarie, is to pro- ſehr = Ag; 
miſe by vertue of fis othe, and if itbe behooful provincial.conflituc. 
alſo to enter into bond,to make a true account <** 

when he ſhall bethcreunto lawfully called by 


the Ordinarie*, 


 Ggs | mn 


T he fixt part. _— 
What fees are due for and about the 


probation andapprobation 
of teſtaments. 


} 


1 Where the cleere goodes doo not exceeds the value 
of fine +pounde , onely ſixe pence is due to the Re- 
giſter. 

2 Where the cleere goodes being aboue fine pound,doo 

: not amonnt to fortie pound , onely three fhillinees 
4: forgery is due, Viz. two ſhillings ſix pence tothe 
=] Orainarie,aud twelue pence to the reziſter. 

3 Where the cleere goods exceed fortie pounde,there 
fine ſhillings is due,viz.. two ſhillings ſixe pence to 
the Ordinarie,and two ſhillings ſixe pence tothe 
Regiſter. Cs | i 

4 What fees are due for the copies of teſtaments or in- 
nentaries. 

5 Thepenaltie whereinto they fal which offend by ex- 

_ torting greater fees then arc bere limited. 


- 


COPIICECS NAS On — __— 
_ Hd SIT 3 < Pea t4 ts $4 > 46 


= | C.xv. 


Mo) 1 1s enacted and eſtabliſhed by 
Fn) the ſtatutes of this realme*, that 
K trom the firſt day of Aprill, anno 
b& domini 1530, thatf nothing ſhall 
$2} be demaunded.receiued, or taken 
,» by any Biſhop,Ordinaric, Archdeacon, Chan- 
» cellour, Commiſſarie, Offciall, norany other | 
,» maner of per{6 or perfons,whatſocuer they be, 
» Which nov haue, or at any time hereafter ſhall 
» baue authoritic or power to take or retaine pro- 
bation, 
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bation,inſinuatio, or approbation of teſtamets, ,, 
or teſtaments by himſelf, or themſelues, nor by ,, 
his or their regiſters, ſcribes, praifers,ſiimoners, ,, 
apparators,orby any other oftheir miniſters for ,, 
the probation, infinuation, and approbation of , 
any teſtament, or teſtaments, or for what wri- z, 
ting, ſcaling,praiſing,regeſtring , fines making 3, 
of Inuentaries,and giuing in of acquittances,or ,, 
for any other maner of cauſe concerning the ,, 
ſame,where the goods of the teſtator of the faid ;, 
teſtament,or perſon ſo dying, doo not amount 3» 
cleerly ouer and aboue the value ofan hundred ;, 
ſhillings ſterling,cxcept onely to the ſcribe, to ,, 
haue for writing the probate of the teſtament 3, 
of him deceaſed, whoſe goodes ſhall not be - ,, 
bouethe ſame cleere value of an hnndred ſhil- ,, 
lings,{ixe pence;and for the. commiſſion for the ,, 
miniſtration of the goodes of any man decea- zz 
{ing inteſtate, not being abouelike value of an 
C. ſhillings cleare, {ixe pence. And thatneuer- ,z 
theleſſe,the Biſhop,Ordinarie, or other perſon , 
or perſons, hauing power oraucthoritie to take zz 
or receiu&the probatis or approbation of teſta- ,z 
ments,refuſe ngt-to approue any ſuch teſtamet, 2, 
being lawfyllytendered or offered to them, to ,, 
be proued orapproued, whereof the goodes of ,, 
the perſon ſo dying.amountnotaboue the va- ,, 
lucofan hundred ſhillings ſterling : ſo that the ,, 
ſame teſtament be exhibited by him or themiin ,, 
writing,which was thereunto affixed readie to ,z 
be ſealed, and that the ſame teſtament be law- ,, 
fully proued before the ſame Ordinarie (betore ;, 
theſealing)to be the true, whole, and laſt teſta- ,, 
ment 


 Theſixtpart. 
,, ment of the ſame teſtator , in ſuch forme as 
,» hath becne commonlic accuſtomed in that be- 
» halte. | | | 
» Andwhenf the goodes of the teſtator doo 
,» amount ouer and aboue the cleare value of an 
,» hundred ſhillinges, and doo not exccede the 
 ſumme of fortie pounde ſterling, that then no 
»» Biſhop,Ordinarte, or other kinde of perſon or 
»» perſons, whatſocuer he or they be,now hauing, 
»» Or hereaftcrſhall haue aucthoritic to take pro- 
»» bati6 or approbation of any teſtament or teſta- 
' x ments,as is aforclaid, by them ſelues, or any of 
» their ſaid Regiſters,fcribes, praiſers,{iimoners, 
»» apparators, nor tofany other their miniſters, for 
,» the probation, inſinuation,or approbation of a- 
» ay teſtamet, or teſtaments,or for the regiftring, 
,) {caling,writing,prailing,making of inuentaries, 
3» giuing of acquittances, fines,or any other thing 
,» Concerning the ſame, ſhall take,or cauſe to bee 
» taken of any perſon or perſons, but onely three 
»» ſhillings ſixe pence,and notabouc ; whereof to 
» be to the Biſhop,Ordinarie,or to any other per- 
» ſonorperfons , hauing power andabCthoritic 
,» to take probation and approbation of any teſta- 
ment orteſtamentes, for him or his [minifters, 
» two ſhillings ſixepence, and notaboue, and 
,» twelue pence reſidue of the ſame three ſhil- 
» lings fixe pence, to the ſcribe, for the regiſtring 
,» of the ſame. LA 
»» Andwhereftthegoods bf the teſtator, or 
» perſon or perſons ſodying, doo amount ouer 
>» and abouethe cleare value of fortie pound fter- 
> ling,that then the Biſhop nor Ordinarie, mw 0- 
[ hcr 


2 
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ther perſon or perſons, nowe hauing, or which ,, 
hereafter ſhal haue power or aucthoritie to take ,, 
probate of teſtaments,as is aforeſaid, by him or ,, 
themſelues , or any of his or their regiſters, ,, 
ſcribes,praiſers,ſiimoners,apparators,or anie 0- ,, 
ther rheir miniſters, for the probation, inſinua- ,, 
tion and approbation of w teſtament or teſta- ,, 
ments, or tor the regiſtring,{caling,writing,prat- 
ſinz,making of inuentaries, fines,giuing of ac- 3, 
quitrances, or any thing concerning theſame ;, 
probate ofteſtaments , ſhall from the ſaide hilt ,, 
day of Aprill,take or cauſe to be taken, of ane , 
perſon or perſons,but onely five ſhillings, and ,, 
notaboue, whercofto be tothe faide Biſhop, 
Ordinarie, or otherperſon, hauing power to 3» 
take the probation of ſuch teſtament or teſia- ,, 
ments, for him and his miniſters, twoſhillings , 
ſixe pence,and notaboue,and two ſhillings, ſ1x ;z 
pence reſidue of the ſame fiue ſhillings, to beto , 
the ſcribefor regiſtring of the ſame, orelſe the ,, 
ſame ſcribe to bee at his libertie to refuſe two > 
ſhillings ſixe pence, and to demaundand haue zz 
for writing of cuerieten lines of the ſame teſta- ,z 
 ment,wherof cuery line to containe ten inches 3, 
in length,one penie. 5 
And in 1 caſe any perſon or perſons, ,, 
atany time hereafter require a cople or £0- ,, 
pies of the ſaid teſtamentes ſo proued, or of the ,, 
ſaid inuentarie ſo made, that then the ſaide Or- ,, 
dinarie or Ordinaries,and the other perſons ha- ,, 
uing aucthoritie to take, probate of teſtaments, 3, 
or their miniſters,ſhall om time to time , with ,z 
conuenientſpeede, without any fruſtratarie hy 3 
ji] ay . 
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»» lay deliuer;or cauſeto be deliuered,a true copie 
,» or copies of the ſame, to the ſaide perſon.ſo de. 
- ,, maunding them,or any of them, taking for the 
, ſerch,& for the making of the copy,cither of the 
,» {aid teſtament or inuentaric,but only ſuch fee as 
,» is before rehearſed , for the regiſtring of the ſaid 
» teſtament; or elſe the ſaid ſcribe or regiſter to be 
,» at his election, ro demaund, haue, and take tor 
»» Eucry ten lines thereof, being full proportion 
|  » beforerchearſed,one penie. 
»» . Providedalwaycs, that where any perſon 
,» or perſons, hauing power or aucthorttie,haue y- 
,» ſed to take leſle ſummes of mony then is abouc- 
. » ſaid for the probate of teſtaments commiſſions, 
,» oradminiſtrations, or other cauſe concerning 
-»» the ſame, ſhall take or receiue ſuch ſumme or 
» ſummes of mony forthe probate of teſtaments 
,». and commiſſions of the adminiſtrators, and 0- 
-» ther cauſes concerning tne ſame, as they before 
the making of this ate haue vicd to take, and 
» aboue. | 
» Anditis enacted],that eueric Biſhop,Ordi- 
». naric, Archdeacon, Chancellor, Commiſlaric, 
,» Officiall,& other perſon and perſons, hauing,or 
» they which hereafter ſhall haue aufhoritie to 
,» take probate of teſtamets,their regiſters,ſcribes, 
»» praiſers,apparators andall other miniſters what 
» ſocuerthey be, that ſhall do,or attempt to bee 
,» done, andattempted againſt this acte or ordi- 
,, nanceinany thing ſhall forfaite for euery time 
s looffending tothe partie grieued: in that be- 
»» halfe,ſo much mony as any ſuch perſon abouc- 
5 aide ſhall take contratie to this preſent acte,and 

| | OUCT. 


of the office of an exttut oy. 223 
ouer that ſhall looſe and forfaite tennepounde ,, 
ſterling , whereof the one moitie ſhall bee ,, 

to theking, and the other moitieto the partie ,, 
gricued in that behalfe, that will ſue in anic of ;, 
the kings Courts for the recouecric of the fame, . 


IJ 


in whichaction,no aſſoane ſhall be admitted or ,. 
allowed. 


Ot che paiment of debts, legacies, 


and mortuaries. 


i Many queſtions about the paiment of debts ane 
legacies. 
2 What debts are firſt to be F ;{charged. 
3 Of the debt due to the prince. 
4 Of debts due by recognizance and ſtatute merchant. 
5 Of rudgements and condemnations. | 
6 Of oblizations. 
7 Of billes and bookes. 
8 Of debts without ſpecialtie. 
9 Whether the executor may allow his owne debt... 
10 - Paying part, and Fectining an acquittance far 
ewhole debt. 
II y- {paying the teſtators debts with the executors 
owne money. 
12 Of Mortuarics. 
13 No Mortuarie to betaken bat in certaine cafe etna 
that under a certaine paine. 
14 No Mortuarie due where the moutable goodes dro | 
not extend to ten markes. 
15 No Mortuarie dre,but in thoſe places where they 
hane bene vſed to be paied. 


16 One onely Mortuarie due, and that in the place f 
the 


q)Supr.ead.part$.3; S7 


b)Supr.part.z $16. 


e&)Eod.$.16. 
d)Eod.$,16, 


e)Supr-part.3.$.17, 


17 T hree ſhillings foure you due for a Mortuarit, 


The ſixt part. 
 themoſt abiding ofthe deceaſed. 


where the moucable cleare goods doo exceeds ten 
mmarkes,but doo not amount tothirtie pound. 


1B Sixe ſhillings vitt.pence due for a mortuarie,where 


the cleare moneable goods extend to thirtie pound 
or aboue,and be under fortic pound. 


' T9 Ten ſhillings due for a Mortuarie, the cleare mone. 


able goods extending to fortie pound or aboue.. 
20 Dinerſe perſons diſcharged of Mortnaries. 
21 Other interpretations extcnding and limiting 
this flatute concerning Mortuaries. 


C.xvi. 
© Ow Tfar the executor is bounde to. 1 


pay debts. and legacies*,hovy the pai- 
£2 Þ ment of debts is to be preferred be- 


-ÞS £:. 
i, 4 


DE forclegacies*, how legacies are to be 
paid out of the deathes part*, howe the deathes 


_ partis ſometimes the whole cleere goods,ſome 


times halfe, and ſometimes butathirde part': 
Alſo whether in caſe the legacies do-exceed the 
deathes part,itbe- if theeleionot theexecu. 
tor to preferre one legaciebefore another , or 
what other order is to be taken”: Altheſe things 
are mare fully heretofore declared', and neede 
nothereto be iterated. It remainethf therefore 2 
thattmthis'place bee ſhewed, which debts arc 
firſt to be diſcharged, in caſe there be not ſuffi- 
cient goods and cattels to- pay all the teſtators 
debts,or whether it bein the power of the cxc- 
Eutor to pay which debts he will: and if any re- 
7 maine 
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maine cleere, then whether Mortuaries are to 
| bepaied, and how much is to be paid for Mor- 
tuaries. Es 
3 Firſtfofall thercfore,l ſuppoſe thatthe debt 
due by theteſtator tothe Prince is to be diſchar- 
gcd, and thatitisnotin the choiſe of the exe- 
cutor, to preterre any other debrdue to anie , ale 
{ubiet*. Es | quod To —_—_ ſo- 
+ Secondlyf,the debt duc vpo flatute merchat & limjn adtionibus per= 
recoenizance 1s to be diſcharged(ittherebe al- Ln <en_ 
C Js, faltetm . 2 
ſets)beforc any perſonal debr*:for that by force iurc Juo nos vimur, © * 
of the recognizance, not only the perſon of the ; cUngue ne CY 
debtor is bounde, butalſo after the day of pay- pmrtnn | 
mentbe expired, the moucables of the debtor porioriure. 


| g)Quib? enim res oblis q 
may beapprehendcd andolde tor the paiment 2.55 nritl og A 


of the | debt®. | res quam creditores, 
$ Thirdly f (if yet there remaine ſufficient 9viperſonalirancum 
action! incumbunr.L, 


goods and cattels) before other perſonal debts, <,,c.quiporioresin 
whether they be due by obligation, bill,or o- pig. | 

therwiſe,zndeements and condemnations are to bee * EL] EL 
diſcharged". Rp 2 ;7)Brook Abridg.tir.exs 
6 Fourthly t, (if the goods and cattels will ecur.n.172.Do.& Sta. 

ſufhce) obligationsare to be diſcharged* . And if groory ARS : 

there be diuerſe obligations, then it ſeemeth to <a 
be inthe power of the executor , to diſcharge 
which obligatis, & to gratifie which of the cre- 3 
ditors he wiF;which being done, the other cre- !)Brook.vbi ſupr.Do, 4 
ditors be without remedie,ifthere be no aſſets, *4-lb-2-c.10, | 
vnleſſe the day of paiment in the one obligatis _ | 3 
be expired, and the day of patment ofthe other 2 
obligatio is not yet come;in which caſe the for- - 5 
mer obligation is to be firſt ſatisfied”; or vnlefle 
there be ſuite commenced for ſome obligation, 
: Hh for 


m)Brook.d.tit,exccs 
N.l72, ; 


 , proczdir, a 
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for then itis notin the power of the executor 
to diſcharge an other obligation , for the which 

 noacion is brought in preiudice of the former 
a)Brookd.n.17%.  fyjte" : Butif there be two obligations,and the 
two ſ{cuerall creditors bring ſeucrall actions a- 
gainſt the executor, he that firſt obtaineth iudg- 
o)Brook.cod.n.172, ment,muſt be firſt ſatisfied”. 

Fiftly }, after obligations (ſuppoſing ſufh- 
ciencte of goods)debts due vpon ſimple brlles,or 

p)DoR.& Stud.lib.z, 727 chant bookes,or other like ſpecialties, are to bee 

C.I0. | diſcharged? . 

Finally 7, if the creditor haue no ſpectaltze, 
or \writing , 1t ſcemcth that the executor1s not 
bounde by the lawes of this realme to pay the 

\ fame;albeithe had aſſers in his handes ( ſauing 
q)Brook.tir.cxec.n,87 ſeruits wages")becauſe in euerie caſe where the 

rd ' teſtator might wage his lawe,no action lieth a- 

| \ gainſtthe executor. Howbeit anaction of the 

- r)Termes of law, verb. caſe may be brought againſt the executor,vpon 

pony Lee the promiſe or aſſumption made by the teſta- 

tor in his life time by worde onely without wri- 
ting,if there beaflets' : Butifthere be no aſſets 
to {atisfie all theſe aforeſaide creditors , then 
obſcruing the order aforeſaid, beginning with 

-: the paiment of the debt due to the. prince, and 

+3 3: O88 WF ſo forward,I ſuppoſe it is a diſcharge againſt the 

t)Quod fatto inuenta- ICſt* ; otherwiſe it is daungerous to the execu- 
no line impedimento tor, it hee pay debts without ſpecialtic before 
las ſecus fi : > ole? 

reſpiciamus ius ciuile, 1291C debts which are due vpon ſpecialtie, or 

L. ſcimus.$.&fiprzfa- if hee diſcharge obligations before iudge- 

ram,idque obprz-| ments? 8c. 

fumpram fraudem. 7 : | oY 

»)Brook.DoR. &Stud, FBurhcre it may be demaunded, what if the 

bocis ſupradiais. = teſtatox were indebted to the executor,whether 


may. 
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9 may T the executor allowe his owne debt in [ 
preiudice of other creditors? By the ciuill * and *)L.fcimus.S. in com } 
our eccleſiaſtical” lawes,he is in the ſame caſe as pune Cemue 
other like creditors:and I fuppoſc alſo that by y)c.ftaturum.'s. arui- ] 
the lawcs of this realme,he may allow his owne 7145.45 teltaih3.proe 
debt in preiudice of other like creditors',in caſc ;)ptowd.intaſinrer 
he haue made an inuentarie. Woodward. Darcys 
Furthermore itis to be noted in this place, << coprariumte- 
ro thatf if the executor pay to ſome of the credi- cor.n.57.59.112.114. * Þ 
tors part of the debt due by the teſtator,and re- ew wi th "2 comes Þ 
, | pro- +4 
ceiue an acquittance for the whole, as if the te- pawur,venon ſemel mi» Þ 
ſtator be indebted to one in fortie poiid, wher- hi nunciarunt iuriſpe» 
of the executor paicth but ten pound, and ne- _ ar” - 
uerthelefle eaketh an acquittance of the whole medivcriterdoti, | 
fortie pounde, this acquittance ſhall not pre- | 


judiceanic other creditor , but for teri pounde . 
| a)Brook.it.aſſets. 


onely *. | 
 FDORR itis to benoted , thatthis hath * 2 gs - 4 

beene deliuered and receiued for lawe.viz. that k 

x1 iff the executor did pay with his owne money - : 
. ſo much ofthe teſtators debts, as the value of - 
the teſtators goods or cattels did ariſe vnto,and | 4 
retaine in his handes the teſtators goodes or oj 
cattels,then ſuch paimentſhould not prejudice = | 
the other creditors: towhom the teſtator was 


: > b)Brook Abridg. tit. 
indebted,but ſhould charge the executor as af- 0 pai en ; 


ſets*,and therefore that it behoueth the CXCCU- 116.150.tir.adihftr. n, 4 
tor toalienate the goods of the teſtator for the 38-37-51. Lindw.ine,” 


. R - d . 
paiment of his debts, ifhe would bee ſafe from {4;.4e ret, lib.s. ws; 3 
paying any more debts then the goodes of the OO ob: 
Ir di c . hi _ c)Brook.& Lindw,ybi ** 
teſtator did extend vnto©.Howbeit, at this pre fapra.Quibie adapet 


2 
.Þ--:30 
x 
+40: 
+ - 
> 20) 


| ſent the contrarie opinion ſeemeth to preuaile gas Sichard.in L.vit, 
in this our realme, namely, that the executor 5-&fiprzfatam. n,rx, 2 
12.C.de IWre delib, "5-5 


H h 2 paying = 


ws 


The ſixt part. 


paying the iuſt value of the teſtators goodes to 


the creditors, maie retaine the ſame goodes in 
his hands, which neuertheleſle ſhall nor charge 


RP, Dyerol.2.& 101.187 the executor as aſſets *. 


Concerning ft Mortuaries, it is enacted b 
- authoritic of Parliament as followeth*. NoTpar- 


| e)SrapH8.anzics., ſon,vicar,curate,pariſh | vos; neany other ſpi- 


> rituall perſon, nor the termers, bailifes, neleſ- 
2» ſees, take, demaund,or recciue of any perſon or 


7 12 


13 


>» perſons withinthis realme_, forany perſon or 


>) perſons dying within this Realme, for anie 
> Mortuaric or corſc preſent, ne any ſumme or 
», ſummes of money, ne any other thing for the 
>, ſame,more then is hereafter mentioned;ne alſo 
2, ſhall conuent or call any perſon or perſons be- 
>, fore the Iudge ſpirituall, for the recouerie of a- 
,, ny ſuch Mortuaries or corſc preſent,or any o- 
- »» ther thing forthe ſame , more then is hereafter 
,) mentioned;vpon paineto forfaitfor cuery time 


» ſodemanding,recciving,taking or conuenting, . 


,» Or calling any ſuch pero or perſons before any 
,» ſpirituall Indge,ſo much valueas they ſhall take 
. , abouctheſamelimited by this ate. And ouer 
,, that fortie ſhillings to the partie grieued contra- 
2, rieto this at;for the which forfaiture,the partie 


»» ſogrieued contrarie to this acte, ſhall haue an 


» action of debt by write, will, plaint or infor- 


>, mation, inany of the Kinges Courtes where. 


»» 1n no wager of law &c.ſhalbe allowed. 


> . Firſtfiris enacted, thatno maner of Mor- 14 


2» tuarieſhall betaken or demaunded of any ſuch 
4 p_-_ whatſocuer he be, which at the time of 
,» is death hath no moucable goodes vnder the 

op value 


I2 


T3 


_ _ ofthe 
value of ten marke. | 


Is Alſo that no Mortuarie ſhall be giuenor 


demanded trom henceforth of any maner per- 
{on,buronely in ſuch place as a Mortuaric here- 
toforc hath bene vicd tobe paid and giuen, and 
in thoſc places none otherwiſe buratter the rate 
and forme hereafter mentioned. 

16 Nelthatany perſon pay Mortuaries in more 
places then one, thatisto fay, inthe place of 
their moſt dwelling and habitation, and there 
but one Mortuarie. 

17 Nor t no parlon,vicar,curate,pariſh prieſt, 

r other, ſhall for any perſon dying, or dead, 
& being at the time of his death of the value of 
mouecable goods of ten markes or more,cleere- 
ly abouc his debtes paied,and vnder the fumme 
of thirtie pounde, take for any Mortuaric more 
then three ſhillings foure pence in the whole. 

13 Andfiforaperſandying ordead, being at 

 thetimeofhis death ofthe value of thirtie poid . 
or aboue,cleerly aboue his debts paid in moue- 
able goods.and vnder the value of xl. pounde, 
there ſhall bee no more taken and demaunded 
fora Mortuarie then ſixe ſhillings eight pence 

inthe whole, 

I Andfforanieperſondying or dead,hauing 
at the time of his death of the value in moue- 
able goods of x1.poiid or aboue, to any ſumme 
whatſocuer it be cleerly aboue his debts paide, 
there ſhal be no more taken, paied or demanded 
tora Mortuaric, then ten ſhillings in the whole. 

20 Prouidedfthat no woman being couert 


baron,ne child, nor for any perſon not keeping 
| Hh 3 houſe, 


office of an executor... 231 


T he ſixt part. 
,» houſe any Mottuaric be paied, ne thatany par- 
i ”. ſon,vicar,curate,pariſh prieſt or other, aske,de- 
,, maunde, or take for any ſuch woman,childe,or 
»» for any perſon not keeping houſe, dying or 
., dead, any maner of thing or money by way of 
bs ” Mortuarie. 
Ne alſo forany warfaring man , or other 
,» that dwelleth not, ne maketh reſidence in the 
» place where they ſhall happen to dic , but that 
,» the Mortuarie of ſuch wartaring perſons bean- 
-»» {werablein places where Mortuaries be accu- 
,, ſtomed tobe paied, & in maner and forme,and 
,, after the rate before mentioned, and no other- 
»» wile in place or places where ſuch warfaring 
,» perſons at thetime of their death had the moſt 
>, habitation houſe and dwelling places, -and no 
Lcliewhere: |-. | 
Li ProuidedT alwaies, that it ſhall bec lawfull 
»» to all maner parſons,vicars,curats, pariſh prieſts 
» andother ſpiritual! perſons, to take and recciue 
»» all manner {umme of money, or other thing, 
»» Which by any maner of perſon dying hall for- 
,» tune to be diſpoſed, viuen or bequeathed vnto 
-» them,or any of them ,or tothe high altar of the 
> Church, this act orany thing therin mentioned 
+ notwithſtanding. 
»» Andbeait,&c.that no dringndic or corlcs 
»» preſents, orany ſummeorſummes of money, 
»» or other thing for any Mortuarie or corſe pre- 
,» {enr,ſhallbe demaunded,taken,recciued,or had 
»» IN the parts of Wales,norin the marches of the 
,» ſame,nor in the townes of Calice,or Berwicke, 
> nor;hemarches ofthe ſame, but oncly in ſuch 
parts. 


2k 
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parts and places of Wales,marches, & townes ,, 
aforeraide, where Mortuarics haue beene accu- ,, 
ſtomed to bee taken, and paicd : andin thoſe ,, 
parts & places,no mortuartes or corlſes preſents, ., 
ne any other thing for Mortuarie or corle pre- ,, 
ſent,from henceforth ſhall bee demaunded, ta- ,, 
ken,receiued or had, but — after the forme, ,, 
order,and maner aboue ſpecified in this preſent ,, 
acte,and none otherwiſe, ne of any other per- ,, 
ſon orperſons then is limited in this preſenta, ,, 
andnone otherwiſe, vpon paine aboue contai- ,, 
nedin this preſentact. | ” 
- Prouidedalfo,that it ſhall be lawfull to the ,, 
Biſhops of Bangors, Landafte, Saint Dauids, ,, 
and Saint Aﬀe, and likewiſeto the Archdeacon ,, 
of Cheſter, to take ſuch Mortuaries of the ,, 


Prieſts within the Dioceſles and iurifdictions ,,' 


© as heretofore hath beenc accuſtomed. 
 Prouided alwayes , that in ſuch places ,, 
where Mortuaries haue beene accuſtomed to ., 
bee taken ofleſſe value then is aforeſaide, that, 
no perſon ſhall bee. compelled to pay inanie ,, 
ſuch place, anie ſuch Mortuariethen hath bene ,, 
accuſtomed , ne that any mortuarie in ſuch ,, 
place ſhall bee demaunded,taken, receiued, or ,, 
had of any ſuch perſon or perſons exempt by ,, 
this ate, nor in any wiſe contrarie to this acte, ,, 


vpon paine afore limited, — 


Hh 4 


Theſixt part. | 
' Of making anaccount,and firſt of the 


neceſlitie thereof. 


1 Dinerſe reaſons wherefore executors are to ac- 
count. + 7 
2 Whether the executor be ſubicet to account being re- 


> Mdeaſedbytheteſtator. 


44: d.XVIt. 


a) Super hac materia LENS Ere many things may be conſidered', 


vide.1o.de Can. = dylnamely, howe needfull it is that execu- 
'3n Tra&.de executor, 


182 6 
vit.vol.S. ncuiſimum, | hn SY 
n.4.& l1o.Olden.confl, AAS: Ig 
Iract.uur.$, 


tors ſhould be accomptable;T whom 
the account is to be made;w#hin what 
time; in what manner, and what effeftes the fame 
hath. 7 
How f requiſite and needfull a thing it is, 
that executors ſhould be charged with the ma- 
king and rendering of an account, the vnfaith- 
full dealing ofa great forte of faithlefſe execu- 
tors,to the vtter vndoing and ſpoiling of many 
j fatherleſſeand friendlefle children,it is a proofe 
d)Argument.4$. quo- gyer well knowen *. Surcly if it ſtand with rea- 
Nh ui - ro "* fon, that ſtewardes, recciuers, bailifes , tutors, 
| factors, and ſuch as.hauec to deale for other 
_ perſons, ſhoulde bee: accountable of their fte- 

.c)Io.de Canib.ind.s, . . . . 
novidimum.n.1.Me- Wardihip,rcceiuerſhip, and their other offices*, 
' moch.de arb.iudlib. yyith greater reaſon may it be mainteined, that 
—_— an executor ſhould bee ſubie@rto account , ra- 
cher then they : tor they for the moſt part haue 
tadeale for ſuch as be liuving,who may hauc an 
ele to their dooings : bur an executor hath to 


deale 


d. 
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dealefor a dead perſon , who can neither ſee 
nor heare,if his executor deale yniuſtly. Again, 
if the executor haue well and faithfully execu- 
red his office, and fully diſcharged the truſt re- 
poſed in him : what ſhould moue him that hee 
ſhould not willingly-make a-due account there- 
ot;and thereby obtainean acquittance,and be 
dceliuered from the burthen laid vpon him'?On , _. 
; : Io. Oldendorp.TraR.. 

the contrarie, if hee haue plaied the vniuſt ſte- ge ececmor.vlr.vol. 
ward , much rather in that caſe , ought he to rt8. , 

be vrged & compelled to make his account, that | 

his fraude and deceite being detected, hee may 

be iuſtly puniſhed , and others by his puniſh- | | 

ment premoniſhed* , By this allo that aſwel] 2O:&amvifupra, 
the ciuill lawes , as the eccleſiaſticall lawe', be 

ſo preciſe in making of inuentaries, wee may 

learne the neceſlitic in making of an account : 

forif executors were notaccountable, the vic 

of inuentirics wereto little purpole*. as 15-eRg 

To conclude,all equall lawes of encry well I R 

goucrned common wealth, haue fauoured the 

cxccution of teftaments, and laſt willes of men 

deceaſed, and haue had ſpeciall care that they 

ſhould notbe fruſtrated : and therefore no man 

can with ſafe conſcience, ſpeake againſt the ren- 

dering of an account, orſecke immunitie from 1, 
the ſame*.Inſomuch that iff rhe teſtator ſhould PLind.m ane 
diſcharge his executor from making an accoſlt: verb.rationem.dere- 
yerncuerthcleſſe,if the executor deale fraudy- £20753 provincial. 
lently,the Ordinarie may in his diſcretion,exact t9n.in magna plof. 
an account athis hands for the reformation of !" E<garin-liverrtarema 
ſuch fraude® : for it is notto be preſumed, thar pes 0 ay 

| 1b. & Ic, Olden. 

the teſtator in graunting to the exccutor #7m- locis ſuperius citatts, 


Has tit 


| The fixt part. 
. yitie from making an account , did thinke that 
i\Lind.to.de Canib.& the executor would deale vniuſtly and fraudu- 
1o.0!den.vbi lupra. lently*, andſo did notpardon any fuch vniu- 
' E)L.6quisA.delb.. tice or fraude, whereot he had no conceite*, 
ng \  burrather hoped that the executor would diſ- 
charge his ofhice with all fidelitie, ſo that there 
ſhould not need any account , andin that re- 
ſpectonely (I meane in the caſe of his fideli- 
PLind.vbi pra. FE) did acquite him from rendering of an ac- 
e count'. 
Tovvhom the account ought 
to be made. 


1 T he account js to be made to the Ordinarie. 

2 Whether the account is to be made to the creditors 
ordegataries. 

3 Whether the account is to be made to the coexecutor. 


: 4 1] + Han. 


=== Hc| account is to be made by the 
FARE cxccutor teſtamentarie to the Bi- 


BClem.Vaic. dex:ſta. WAI #7) 31 probation of theteſtament apper- 


c.ftarurum.s. & poſty. ESR cineth*, who therefore not vnapt- 


- dc teſtam.lib.z.prouin- q,-. 
en confir.Canrto, 1 May be tearmed the executor of executors, 


- de Camub.de executor. becauſe he examineth the account of cuery cx- 
vit.vol.z.particula.$. ecutor; and the father of the fatherleſſe, for that 
nulli.C.de Epifc,& TO POOTE Orphanes he1s In ſteed of a father®, in 
cleric. prouiding how they may obtaine that which is 
d | 1 0 
b)lo.ce Canidin dS. left ynto them, by the teſtament of their fa- 


ther or other perſon deceaſed. 


nougtumum.n.g, 


And 


2 


VIS 
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Andalbeitf it ſeemeth that the executor is 
not tied to makean account to the legataries or ,\,, ,,@,,: 1G. 
creditors extraiudicially*, yet I ſuppoſe that at nouſlimum, 
the inſtance or promotion of ſuch legataries , 
& creditors inuocating the office of the Iudge, 
he may be compelled to render an account to 
the Ordinarie iudicially 5. : PRE 
Tof this queſtion, whether an executor be OT non 
bound to make an account to his cocxecutor, it $20. : 
is anſwered, that cxtraiudicially an executor nin d<lfarnta, 
may exact an account of his coexccutor, but 6 Cagloll 
not in iudgement* : butthe ordinarie may call ſz bidem. 


In . . $0 f | bb de ds : O-- 
them both, orcither of them to a 1udiciall ac- Links. tut.C 
counte. 


Of the time of the account, 


1 The time is leſt to the diſcretion of the Ordixarit. 
2 Of the genera {land particular account, | 


C.xix. 


577 Het time appointedfor making of 
z>Tthe account ſeemeth to be arbitra- 

5, rie, thatis to ſay, left to the diſcre- a)Text, in c, ftatutum,. 
Y<Htion of the Ordinaric '. And al- $.& poſtquam.dere- 
"though it may ſeeme tharthe exe: *297.3-prouincial, 


cutor ought not to bee called to agenerall ac-b)Lindw.in d.s.& 


colit of his whole executor{F ip, before he have P*®quari.verv.con- 


n1Heo : - ruc.& ved. rati | 
had ſuthcienttime tor the performance of the Sa Tr ew, 


will* (which is a twelue montlif : ) Neuerthe- <)L-nulli.C.deEpilc.8&: 


: eo : 7 cicr, BOIcC,1n tua no- 
lefſe in the meane time.if the executor doo not bis.de teſta.cxtra. Cos. 


adminiſter faithfully;or it the Ordinarie 'thinkec nar,in c.3.c0d.tit.. 
| | it: Ee 


- 


T he ſixt part. 

- ___ Rtconuement,the executor may bee compelled 
d)Lind.ind.c.ſtaturum to make a particular account*, and ſo in diuers 
vemrcongracee4e>. reſpects the lawe hath appointed the time di- 


rationem reddere.lo, 
de Canib, de executor, YET fly. 


lewis. noutlunum. = But whatſocuer the lawe hath determined 

_ | herein,itis for the moſt pare cuerie where with- 

 1nthis realme obſerued, that the executors pro- 

miſe to the Ordinarie by yertue of their othe, 

©Text.ind.$.potz. © Makea trueand pertectaccount,whenſoeuer | 
1)lo.de Athon.glotl they ſhal be thereunto called by the ſaid Ordi- 

in Legatin.libortatem. narie*,and therfore may be called toa generall 

vcib,approbatam, TT c 

account within the yeare* : yetT referre the rea- 

der to the ſeuerall ſtiles of feuerall Courts , for 

his further informationin this behalte. 


\ 


Of the maner of making an 
account. 


i 


What proofe is requiſite in the account. 

ofthe diſtribution of the reſiduc. 

ofthe office of the ordinarie inthe account, 

4 What manner of expences are to bee allowed tothe 
executor. 

5 Ofthe citation in the account. 


I 
Ay 
| ws 
{ay 
2 


XX, 


a)De forma reddendi 
Tationcem preclare Ol- 
*den.in Tract.de exe- 
ciitor. yit.yol.tit. 8, & 


EYE TEST, F wereſpect whatis to beeperfor- 
AIRES 


Fay _\_- med by the executor, who maketh - 
Mcnoch.de arb.iud, Af the account?, he is not ON ely to de- 
lib.2.caſ209, | Sificlare what goodes and cattelles be- 
b)Molmeus inconfue- BESSZ==Z) gnping tothe teſtator, he hath re- 
tud.Paril.$.6.gioll,6, . , O | 
al. | ceiued *,and what debts and legacies he hath 

| : ; paied 


of the office of an executor.  . 
x paicd forthe teſtator :and tof make duc proote <)Molinabid, 


of cuery paiment,that is ro ſay ,of leſſer lummes 


by» his othe, and of greater ſummes by ot 


roofes?, ſuch as the Ordinarie ſhall allowe off 


but alſo if any thinge doo remaine of th 


her 


d)To.And.inaddic. ad : ; 
? Specul de Inſtr.edir, ; 


E $.nunc vero.verb.quid 


{ſaid goods and cattels*, (the funerals ; 7 toge- {1 executor. Lind.in Co 


ſtarutum.yerb, reddere 


ther with the debtes and legacies ſatisfied and ,gionem.1b.3.prouin. 
diſcharged * the ſame ought to be diſtributed, conſtit.Cant.lo.de A» 


and conuerted my pioswſus* : neither ought the 


thon.in Legatin,libet- 
ratem.de EXecuror, tC= 


exccutor to.applic anie part thereof to his owne ſtam.Maſcard. Tra. 
private vſe , more hen is giuen him by the te- 4c provac-verb.cxpens 


x,concl.722, 


ſtator, or which the Ordinarie ſhall allowe him y4.nuchd.cafzog. 
for his laobur, or for the like conſ1deration'.But O1d.de execuror,vle. 


of this diſtribution of the reſidue (7 pros wvſus) 


vol.tit.8.Maſcard.de 
probac,concluſ.720, 


there is but ſinall vie in theſe daics, as well for *)L.cim ſeruus.fide 
that the reſidue is commonly lettto the execu- <2n<-& demon. 


g)Magna charta,c.187 


tors,as allo for that the executorsareatraid that })e;gzmurum.$.atuis 
ſome vnknowen dcbts due by the teſtator, mus dereſtallib.z pro« 


ſhoulde afterwarde ariſe, and forthe executor 
be compelled to pay the ſame outot his owne 


purſc. 


If we reſpec what is to bee performed by 


the Ordinaric in the making of this account, I 
ſuppoſe thatit} dooth appertaine vnto his of- 
fice,notonely to examinethe account, and to 
{ce whether the ſame be rightly calculated, and 
whether the accomptant doo charge himſelte 
with the reccite of the whole goodes and cat- 
tels of the tcſtator, and how much he hath dif- 
burſed,cither for funerals,debts, or legacies * : L\xenoch.d.cafioes; 
butalſo to hauea regard what maner of expen- Olden.d.urs, 

ces the accomprant requireth to bee allowed 


4 Vato him: for ſumptuous and delicate expen- 


CCS, 


uincial.conſt:r.Canr: * 

c.cum tib1 dereſta,cxtr- 
Plowd.in caſinter 
Norwood.& Read. Jy 
DoR.& Stud. lib.z.c.20;. * 
circa medium, | | 
1)Tcxt.in d.$.ſtaruim?, 

Q''od ramen intellige. 
prout ſupra ſcripfi cad;. 
pal to S. I .in fin, 


WT. The ſixt part. _ 

ces are not to be allowed, but honeſt and mo- 

Nec.ftarotum.$.Ratui- ACTAte,according to the condition of the per- 

mus.O1d.d.it.8.n.5, ſons'. And after due examination of the ſaide 

account, the Ordinaric finding the ſame to bee 

[53 true and perte,may pronounce for the validi- 

'm)Dequa re attends, tC thereof,and fo acquite the exccutor, ſo farre 

dus eſt cuiuſque foci forth as appertaineth to the eccleſiaſtical court”. 

com : Butift vppon the examination of the faide ac- 

| count, it doo appcare, that the executor hath 

0. notdealt faithfully , the account is to bce re- 
n)Vidcinfr.S.prx. jected”. 

- But whether we reſpect the office of the 
accomptrant,or of the ordinarie, this is perpetu- 
allie to be obſcrued, that the creditors to whom 
the teſtator did oweany thing, and the legara- 

o)Specul.de Infir.cdir, 71S TO home the teſtator did bequeath anie 
$.nunc vero aliqua. * thing,andall others hauing intereſt are to be c1- 
n.45.Lindind-cſtatu- req tobe preſentat the making of the ſaide ac- 
rum. $.8 poltq.verb. | . . X k 

"ts BEA count* , otherwiſe ithe account made in their 
P)L.de vnoquoque. ff. abſence , and they neuer called, 1s not preiudi- 


| 4s 6 ne TT Clall vnto them. 


Ofthe ende and effet of an 


eo | ACCOUNT. : 


1 The makine of an account, ordained in fauourable 
reeard of teſtaments. 

2 The effet? of a perfet? andinſt account. 

3 The efſett of an vnperfett account. 


ts 


i 


of the office of an executor. 236 
Q. XX). 


79 Hefende for which itis ordeined, 
fk that cuery teſtamentarie executor * 
cen {hould be ſubie to make an accoiir, 
is this,that the lawfull teſtaments and 
laſt willes of them which depart this life,ſhould 
be fullie effected and accompliſhed, according 
totheir true and honeſt intents, 8 that the occa- 
ſion of detrauding the dead man,& miſpending 
his goods by vnhoneſt executors, might be pre- 
nented *. | a)lo.de Canib.Tra&. 


& ThefeffeQwhichariſeth of atrueand iuſt *©=x<<l-volS.noe, 


: ; ; uiſſimum.lo.Oliden. _ 
account,is this, the executor hauing well and ecod.Tra&.cir.s. & ſup, 


faithfully performed his office,and made his ac; <*%P34-547- 
count accordingly, oughtto be acquited 8& dif- 

charged from further moleſtation and ſuites, as _ na 
one that hath fully adminiſtred and finiſhed his b)Menoch.d.caſ2og,/ 
office®, neither is he to bee called by the Ordi- "#3 Brook Abridg; 


. tir, admſtr.n.14:;, 


els 2 
<4 == 


p 


narie to any further account*. ©)LSemel.C.de Apodth, || 
3 Butthis finall f diſcharge 8& acquittance can Olden.de exec,vltvok. *5 


not be obteined, vntill the executor haue fully a7 


adminiſtred & accompted, And ifany inferior 
Tudge (I meane vnder the degree or digniticof 
a Biſhop)do grant vnto any executor letters of _ . 
acquittice or final diſcharge; before a lawful ac- 
count of full adminiſtration and faithful execu- 


tion be made, that Iudge is ipſo fatZo ſuſpended Nc.finde teftam 1.33 


ab ingreſſa eccleſie by the ſpace of ſixe moneths*. prouincial.conftix. .._ 
Beſides that, the acquittance it ſelf doth not be. Cntinkn. 
nefite the executor, when itappeareth that hee 


| ; pits : Lind.in d.c.fin, verb; 
hath notfully and faithfully adminiſtred *, [qucrancrum. WM 
| | Ot. "| 


; b 


2 
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The ſixt part. 


« 


Of the executor refuling the executor- 
ſhip, and whatheis to take heed of. 


1 The executor reſolued to refuſe, muſt not meddle as 
. executor, | CAFE 22s 30 OM 
2 Whots faid to medale as executor,or not. 


&-xxij. 


FREezAzAF thefcxecutornamed in the teſtamet x 
bg reſoluc not toſtand to the executor- 
822) ſhip,but to refuſe the ſame ;then muſt 
a)Panor.inc. ohines, Ba6@=i# he beyyare that he do notadminiſter 


Boic.in c.tua nobis, EE : 
- Tore» 1xpaven the goodes of the deceaſed as executor, for ha 


© b)Perkins.tirceſtam&c. Uing Once adminiſtred as executor, he may at a- 
fol.93.Plowd incaſ.in- nje time after be compelled to vndergoe the 


ter Greisb, & Fox. ' ; - 
4" jou 49,  burthen ofanexccutor”, and alſo may be ſued 


| C)L.prohzredeff. de as executor by the creditors of the teſtator, 


acquir-hzred-Mantic. though he cinot ſue others as executor, for that 
e comec.ylr.yol. lib, O k | ES . 
12tit.9.n.18. he hath not the will vnder the ordinaries ſcale*. 


d) Maſcard.deprobac. A f man is then ſaide to adminiſter as execu- , 


= rr agg torſo thatthereby he may be copelled ro ſtand 


' eutor.n,z8. to the executorſhip, when he dooth performe 


 ©)Aditio hzrediratis thoſe acts which be proper toan cxecutor\,as to 


B quomodopbar [- | x 
© ..on8 MAT h LE. pay the debts due by the teſtator, or to receiue 


bac.quiper mulcas co- any debtes due vnto the teſtator,or t6 giue ac- 


2  clufiones hanc materi- . . : e 
* amproſequitur.a quinances forthe ſame*,with other like aCtes', 


verb, aditio, Butifa man do thoſe as, which are not pro- 


Mantic.de conic. ner toan executor, he is not ſaid to haue admi- 


\ vir.yol.lib.r2.rirg.n.18 © : 
2%" niſtred as executor to the effetaforeſaid?, as to 


d.L.pro hzrede. 
: | ={6 prone feed the cattel of the deceaſed, leaſt they ſhould 


mm} periſh *, orto take into his cuſtodie the goodes 
| ; | SO | 


nndf” . 
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| gftheoffice of an exetator; 239 
ofthe deceaſed, tothe.ende they may bee ſafe 
from being ſtolneor purloined®, or to diſpoſe : 
of the teſtators goods about the funerals *, for h)4.1.proherede; 


theſe be deedes of charitie common to eueric i)E:4.L. prohzrede.f -: 
ibi DD.Lind.ind.c. | 


chriſtian,and not peculiar to an executor®. Like- gawuwmFireh.ir. ex- 
wiſe to make. an inuentarie of the goods of the ccur.n.38.Brook.rir, 


. 0. | adniftr.n.6.28. 
deccaſed.is not to adminiſter as cxecutor,or to Laos 


deliver to the wife her convenient apparel”,or legitimid.L.pro hre- 


to take the teſtators horſe & ride him, or to vie 4-Firzh-tir.cxec.n. 38, 
| 1)Mantic.de conieR, 


him as his owne,, ſuppoſing him notto be the yie,4011p.12.cir.9 v.15, 


teſtators but his own",or to take'of the goods of lal.&HAlexinL.vlr.s. 
| ſin autem.C.de iure 


the teſtator by thelawful 6: vnfraudulent giftof 1; cue opinio com 
theteftator*: And generally, whoſoeuer as a munisct educfes 


meere treſpaſſer, entereth into the goods of the Bar& cius ſequaces. 

, . WE: vtrefert Maſcard.de 
teſtator, whether itbe to things liuing,as horſe, p,cpac.concl.a8.fed 
kine,ſheepc;or dead things, as pots, pannes, di- cum ——— 
ſhes, conuerting the ſame to his owne proper {\g,oclir adtitrn, 
vic,and not tothe vſc of the teſtator, as to the 6.Tu aurem vide Maſ- 
paiment of the teſtators debts or legacies, doth wo - pan: 
notadminiſter as executor * : n Bakaaddyr.ui 

Howbeit in theſe caſes and ſuch like, who- 22:hphpe nerioes 
| __? 17; {criptum reliquit Maſ- 
ſocner feareth to beadiudged cxecutor, admi- "PIm = - 


niſtring of his owt1 wrong, the moſt ſafe conrſe 45.n.g6.&c. 


- | | "I Ne ©)Brook.tit, exccutor. 
is, notto meddleatall, but vtterly to abſtaine Meads a0 


fromall mannerofvſe of the teſtators goodes, ,- ..:. vc. 


and namely, lethim beware that he do not fell p)Brook.tic. executor. 
any goodes,orkill any cattell of the deceaſed. 0B: irony 2 


|  _n.26,Quamuis iure 
citili cerro cerrius eſt, eum, quires perituras, quz videlicet, ſeruando ſeruari non 
'poſſunt, diſtraxit,in ca cauſa efle,vr pro hxrede non geſlerit, quia hoc non adeund ani; 
mo fatum eſle proſumitur.d, L.pro hxrede. | | 
1 
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THE SEVE NTH PART 


OF THIS TESTAMEN- 
TARIE TREATISE, 


DECLARING BY * 
WHAT MEANES TESTA- 


ments or laſt willes be- 
come voide. 


The Paragraphes or Chapters of 
the laſt part. 


A 1 what meanes teſtamentes or 
2) laſt willes become void. F.1. 
/ & Of teſtamets made by feare.h.2. | 
DU Of reſtamets made Fe frand.h.3 Y 
2 of reſtamentes made by flat- *- | 2 


- - 
- _ 
- _ 
_ 
— 
— 
CES 
— = — 
nn 


SlgW HS tai. 0.4. 
NE) ER Of errour. 5, 
Of vncertaintie. 6. " 


Of ncertaintie, either becauſe no certaine perſon is 
named. or ſame being named,none of that = is 
tobe found, 

Of oncertainiie ariſt "g far that there be JG po- 
0715 of one name. 
Of uvncertaintie by occaſh on of alternatine or difiunc- 
tine ſpeech, 0.9. 
BF 2 of 


hq HE 


4. : 


'S 


 Theſeuenth part. 
Of wncertamtic kw the thing bequeathed h.1o. 


Ofruncertaintic re pecting the timeor date of the te- 
Sament,viz. where two teſtaments appeare, and it 
is uncertaine whether is the latter.  \.. 

_ Of an onperfett teſtament. 12s 
Of the defedt in the teſt ators meaning. 0.13. 
Of a later teflament. 0.14. 
Of renoking the teſtament mage. Qs. 
Of cancelling the teſtament maat. 0.16. 


of the alteratiqn of the ſlate of the teflatoy. F.r7. 
Of forbidding or hindering the teſtator to make an 0- 


ther teflament. d.18. 
When he that is named executor, cannot or will not 

be executor. d.19. 
Of ademption of legacies. | YaſOs. 
of marie of legacies. + Md To 


Of dinerſe meanes whereby legacies are loft; conſidera- 
ble inthe perſon of the legatarie as of enmitie, Oe 
0.22. 

of he acath of the legatarie before the legacie be due, 
C 250 

of the deftratiion of the thing bequeathed, &$.24- 
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BY WHAT MEANES 
teltaments Or laſt vvilles be- 2 
come voude. | 


Theſeuenth part. ; 


1 Teſlaments loſe their force two wayes, 
2 By what meanes teſlaments are voide from the be- 
ginning. 
3 By what meanes the teſlament once 200d, is made 
wvoiade afterwards. 
4 Howe we nay knowe when the teflament is voide 
fromthe beginning. | 


* EY 


Itherto of thoſe 

things which apper- 

gijteine to the making 

and accompliſhing of 

reſtaments: nowe of 

{uch things as rende 

to the aſſolution ther- 

J Of. 

>, m er!) Albeitt themeanes EP J 
1 whereby teſtaments ®)De qubus Vigelus 

d laſt willes doo! ele L 2 In ſua merhod.iur.Ci» | 

and 1aſt willes doo looſe their OICC,DCINANY - uil.ub.9.c,y.cum ſcqs 


[13 ya 


LEE:  Theſenenthpart. 
b)Viglusintir.quib. yet they may be reduced to two®?. 
modeſta.infir.lne. "The firſte is , when f there is ſome 77. 2 
ginall defect or corruption in the teſtament, 


JL. ” : *\, ry a fe Wage! Jay 
Oh Sram ve hich may happen diuers waies,cither becauſe 


t<ita, | 
— the !:/tator is ſuch a perſon as cannot make 4teſl4- 
10-66. +4.0mking ment or laſ? will*,or becauſe the hinges bequeathed 
e )SUPra part. 3. e Hs x 
f)Supra part.4. arenot deuiſable by will*, or becaule the maner of 
| the diſpoſition is vnlawful,or for that the perſon na- 
g)Supra parr.s. med executor is incapable thercof*, or tor ſome 0- 


h)lofr:$.prox.cum $5. 


ſeqvique ad $.14, ther cauſc hereafter expreſſed * : and ſuch a te- 


ſtament or laſt will being voide originally, or 
Min ha x Victio d. from the beginning,is called Nullum, ſointunes 
rit.quib.mod.reita, Jninſtum,or mor zure fattuns '. , 
infir. Inſti, _ + Theothermeanes 1s, whenT the teſtament 
©  _ .../ 'Or laſt will being free from originall fault, dooth 
E)Vigh in d.tit.quibus 1frerwards become voider. And this alſo may hap-. 
DS. poſteriore. lnſtir, pen diucrle waies, as by the making of a later 
TT tcſtament' , or by reuoking or cancelling of that 
m)L. 1. dchis quz te- Which is made”,or by alteration of the ſlate of the 
ſta.del.tf.& inf. $$. teſtator”, or by. forbiadmme or hindering the telta- 
=p HEY auibus £07 to make another teſtament”, orit hethatis 
mod,reſta.infir, named executor w#ll not, or doth become vaable to 
Cc inlry $.27. | beexecutor ”, and by many other mcanes more 
 o)Tirfi quis aitquem : | Say 
eeſariprohib.f,& C.s: Particularly ſhewed hereafter?. And this kind of 
 infra&.18. _ reftament which once being good, becommeth 
695 1g Fc voideex poſt facto is ſomerimes called ruptur, 
$.19. | ſometimes irriturms®. 
cs xo ga 66 Touching the former of theſe voide teſta- 
r) Fir.de iniuft. rep: & MENts,foraſmuch Jas we haue alreadie declared 
5q 1: amr i who may make a teſtament, whatthing may be 
ig oo E943 diſpoſed, what forme is lawtull, and who maie 
be exccutor or legatarie : and on the contrarie, 
what perſon can not make a tcſtament , what 


thing 


how teſtaments become woide. © 246 
thihg cannot bee deuiſed, what forme is not 
lawtull, and what perſon is not capable of an 
exccutorſhip or legacie, it is a matrer of little la- - 
bour,and lefſe difficultie,by examination ofthe 
premiſles , to collect and diſcerne when'the te- 
ſtament is originally voide, cither in reſpec of 
the teſtator, or ofthe thing bequeathed, or of 
the forme of the diſpoſition, or of the perſon of | 
the executor or legatarie. Whereunto it maie 
be added, that the teſtament is originally voide, 
oratthe leaſt voidable by exception, when the 
teltatoris compelled by feare, or circumucnted Ms. 
by fraude', or ouercome by immoderate flatterie", tinfra.s.3. 

to makethe ſame. Iris alſo voide from the be. v)Infra$.4- 
ginning , ſometimes by reaſon of error*, ſome- ue 


times by reaſon of vncertaintie”, and ſometimes ,1icEa 6,6.cum leq. 


by reaſon of ?mperfedtion* , and ſometimes be- z)infra $.12. . 
cauſe theteſtator hath not animi teſkand;*,a mea- 3/12ieS-13+ 
ning tomake his teſtament or laſt will. 

Touching the other kinde of theſe teſta- 
mentes, ſuch I meane as were good at the firſt, 
butdo become voideafterwards,weſhalſpeake 
more particularly hereafter. EE, 


Of the teſtament made 
by feare, 


1 Exception of feare deſtroteth the teſtament. 
2 Whether this exception be pretudiciall to ante other 
then ts the author thereof. 
3 What ifthe teſtament be confirmed with an othe. 
a What if the feare be not of preſent hurt. - 
5 What if the teſtament bee made after the time of 
Tt 4 ihe 


| a)Nihil conſenſui.de 
_ reg.iur ff, * 
b)Bar.in L.fin.f quis 
a:iquem teſtari phub, 
f.laſ. & Sichard.in 
Rub.fi quis aliquem, 
C. quamuis communi 
DoGorum opinione, 
huwuſmodi teſtament 
- non fit ipſoiure null, 
_veper Graff. Theſavr.” 


 * Soarcz.lib.rec. ſenten, 

- yerb.teſtam, n.56.57. 
c)Gloff, in Rub. fi quis 
aliquem prohib.f. Bar: 
in d.L.fin.Boil, Trac. 
var.titde his qui pro- 
hib.aliquem teſtar), 


f.4. 

6)Bar. & Bofſ.vhi ſupra 
contrartam tamen 0- 
pinionem renent lal.8 
Sichard.in Rub.ft quis 
aliquem.C.ſed diſtin- 
gue,vt irfra in limi- 
Latided |: 
e)c.quamuis.de pattis.. 
ks, 


com.op.$.re{tm.q.83, | 


_ T he ſeuenth part. 
the violence offered,and not at that inſlant. 

6 Whether the teflament made by feare bee vaide, 
tpſo1ure. 

7 Vaine feare hindereth not the validitie of the te- 
ſtament. 


8 Theteſtament confirmed after feare bepaſt,zs good. 


9 Theteſtament is good, ſauing in fauour of the au- 
thor of this feare and his complices.. | 

10 What if the teſlator proteſt that he made his tefta- 
ment being compelled by feare,whether dooth this 
proteſtation make voide the teſtament. 


C.ii. 


5 Othing is more contraric to free 
conſent then teare* : worthilicf 1 
IFY | therefore is that teſtament to bee 
&Y] repelled which is made vpon iuſt 
WEZPY fcare? , which conclufion is di- 
kl uerſly both extended and limi- 
ted. [-- 
Thefirſt extenſion is,that the teſtament made 
by fearc is vneffectuall, not } onely in reſpect of 2 
that perſon who putthe teſtator in feare, but al- 
ſo inreſpect of other perſons alſo *, albeit igno- 
rant of that feare whercwith the teſtator was 
conſtrained in that behalfe*. 
Secondly theT teſtament is ouerthrowne 3 
by the exception of fcare, albeit the teſtator did 
with an othe confirme the ſame , during the 
feare*. For wherea man being overcome with | 
feare,to the ende hee may os that daunger, 
doth {weate with his mouth to performe that 
thing, 


5 how teſtaments become voide. 241k 
thing,which he intendethnotin his heart : this | 
othe dooth not giueany ſtrength to thatacte; f)DD.ind.c.quamuis, 
but contrariwiſe the a& is ſomuch the weaker, ,qu; axwa.n 8.46 
by how much the tuſpition of feare by this ex- clar.4. 
torted othe is made the ſtronger. _ 
Thirdly t , not onely that teſtament is de- 
priued of Jawfall force , which the teſtator 1s 
conſtrained to make by preſent force and vio- 
lece, but that alſo where the teſtator is not only 
threatned with future cuils,being ſuch as mate _ 
mouc iuſt feare*: although by the ciuill lawe in g)sichard.ind Rub. | 
other reſpects, thatisto ſay, of greater or leſſer pquvanquem nt 
puniſhment of the authour of this feare, there is girde a8jon.vbjrradie 
great difference , whether hee exerciſe vio- quinque genera merus 
lence againſt the teſtator , orthreatnings onely, 
as alſo whether the violence bee open or ſc- 
crete *, of which puniſhment we haue no great h)$ichard.ind.Rub. 
vie in Englande exceptit bce tor forgeric of Wea RC ji 
| willes. hy. "tas Mia ene 
Fourthly, albeit T the teſtament werc not 
made at the time of the violence. or threat- 
nings executed, bur afterwards: yet the cauſe of ; 
the feare fill enduring, it is of no lefſe force =. 
then ifit had bene madeat thetime of the for- ED 
mer beating or threatnings*. k)Zaſ.in L.fi ob turpE: 
The limitations of this former concluſion f4e cond.indeb. Pece 
| | : | kius, Trac.de teſta. 
are theſe. Firſt, the teſtament made by feare .,us1ib.r.tir9.n.3- 
15 not voide 7pſo inre, but voidable by the helpe Bar inLfin.fiqus 
of excepton': the reaſon is,becauſe he hat doth p04 HY _ 
ana through feare,doth after a fort conſent”, m)L.6mulier.s pen, 
thatis to fay, of two cuils he chuſeth the lefſe*, quod me-caula, 
. SY * n)Weſenb. in tit, quo 
and is willing rather to makea reſtamer,then to ,;.. cuff 
incurre the perill threatned®. And albeit ſome o)Weſenb.ibid,, 


lis be 24 


The ſenenth part. 
be of this opinion, that the teſtament made by 
feare is voide, rpſo ture; and thatin ithis caſe a 
conſtrained will 1s no will, being rather noluntas 
eg pony then voluntas?, yet the common opinion is a- 
' af Rub.ſiquis ali, gainſt them *, vnleſle the coaftion be not con- 


107 F Papa ditionall, but preciſe, neceſlarie, and incui- 
q)Vaiq.d, 7 N.Js. . # 

q)Grafl.Theſavr, tlable Eo 

com.op.$.rcſtin.q.93, The ſecond limitation is, when T the feare 


«hoy ons hg is buta vaine feare'(for a iuſt feare onely, thar is 
de cenie&,ylt.yol.b.z, ſuch a feare as may moue a conſtant man or 
a4 3.Hb.z.it7, . Woman, maketh voide the teſtament” ; as the 
Gene PAvelen, (care of death,or of bodily hurt,or of impriſon- 
| iatir. quod mer.caula, MCnt,or of the loſlc of al or moſt part of goods, 
{ OL fi quis abalio-de andf{uchlike feare ) whereof no certaine rule 
rc.1ud.L,yanide reg, "B Wry Ui Slee bu bs he Cos e 
zur. if, can be deltuered, buris left to the diſcretion 0 
£)c-ad axpientiam.cy the ludge, who ought not only to conl1der the 
"424629 foe qualitie of the threatnings,but alſo the perſons 
Mantic.deconiet. as well threatned, as threatning ; and in the 
\ Vit.yot lib.2.it.7.0.5. threatned the ſexc,the age, the courage,or puſil. 
laminitie : and in the perſon threatning, the 
power, the diſpoſition, and whether hee bee a 
v)Menoch.de Arb.lud MCcre boaſter,or pertormer of his threates ". 
caſ135. Maicar. Tract. Thirdly, if the Þ teſtator afterward, when $ 
de probac.concl. 1054. 


dem Menoch.T.:& Ihereisnocaule of feare, doo ratifie and con- 
de preſump,.lth.z. firme the teſtament, I ſuppoſe the teſtament to 


p)Vaſq.de ſucceff, 


prz1.126, . x 
Dia Cle biecue ui, be ooodin law*. 7 
 &c.Lfob turpens.lf Fourthly, wheref it is ſaide that the teſta- g 


de concitaveb.Si- ment is vneffectuall, as well in reſpec of the 
chard. L.fi pervime - Y hewe 6 he 

C.dehisquz vige, AUENOUr of the teare,as of others tor whome he 

nz. extorteth any benefite in the teſtament : yerif 

. | the teſtator of his owne accorde. do in the ſame 

reſtament bequcath any legacie to any other 

perſons beltdes theſe atore named, the teſta- 

4 ment 


how teflaments become voide. 242 ; 
mentin that reſpeQ is not vnlawtull”, y)Bar.ind.L. fin.n. 3. fi 
Fiftly,if thet teſtator after the making ofthe 2j;a09fBalanl-r. 4 
eltament,do affirme orproteſt generallie, that 
the teſtament by him made was done through 
fcare : not expreſling particularly by whom he 
was compelled thereunto, ſuch bare proteſta- 
tion doth not make voide the teſtament *: but if Wo acre Man- 
the teſtator doo expreſſe by whome hee was jjg.g hn oeen Oe 
conſtrained, proteſting that he would gladly al- 
ter the teſtament , but for feare of the perſons )Mantic.vbi ſupra,Si» | 
by him named; by ſuch aſſertion the teſtament rn 5 ; 
is vorde, atthe leaſt in the preiudice of thoſe C.ng. 


perſons *. 


Of teſtaments made by 


fraude. 


1 Fraude as dcteſtable as force. 
2 Whether all maner of deceit be enill. 
3 What if the decerte be verie ſmall, 


C.iii. 


FR rR==x=3#5Raudcf is no lefſe deteſtable in 
— > <1 a | 
AER vc then open force*, wherctore JOKen.de a8ion. 3:49 
8/4 Na when theteſtatoris circumuented claſls.fol.518.in aQi8,. |} 
©2931 oy fraude , the teſtament is of no <*reFamenro. =. 
—M f then if 1 | LC nonenim. de ine © > 
h more force, then if hee were CON- je refta.La.deex- 
ſtrained by feare”*. | cep.dolitf, | 
Ncuerthelefle f when the deceit is not euil, har UT OF 
but good, (forall deceite is not euill)'ſuch de- 4)Bald.inT..r.6 quis 
ceit doth nothinderthe teſtament* : for exam- ys gs pee 
- , "8 «»QX DICQATY, 
ple, the teſtator intending to beſtowe all his pjgew 
goodcs 


T he ſeuenth part, 
poodes vpon ſome vile and naughtie perſon, 
omitting his honeſt wife and durifull children; 

If the wife or children beguile the teſtator, per- 
{wading him that thatlewde perſon is dead, or 
by ſome other meanes dceceiue the tcſtator,and 

 ſoprocure themſcues to be made cxecutors,or 

_ vnuuerſall legataries : this deceit is not repro- 
ued as cuill, and therefore the teſtament is not 

to be repelled as vnlawtull®. 

e)Bald.ind.L.t.n.17. Itſeemeth alſo, that the teſtament is not 

Ls void, whenthedeceite is verie light and ſmall, 

f)e.cum dilefus.de {UC AS can not beguile a prudent man or wo- 

his quz vivelmerus man*: for as that teare onely is tcarmed iuſt, 
ca andis able to ouerthrow the teſtament, which 
may ouercome a conſtant man : fo thatdeceite 

bk: -- onely ſeemeth ſufficient to repell the approba- 

| g)Panor.ind.c.cum tion ofa teſtament, which may dcecciuea pru- 
eneftugn.q Marbk | ont perſon*. Howbeit (if this limitation bee 


| * fing-207, Alex. in apos 


Ril-adleR.Bar, in L,c- [TUC) YEtas In that calc it is left to the diſcretion 
| Teganter.ffdedolo. in of the Tudge to determine what feare is iuſt, re- 
Lay ſpecting the qualitic of the threates , together 
with the diſpoſition of the parties : ſo in this 
caſe the iudge comparing the deceite with the 
capacitie or vnderſtanding of the perſon de- 
cc1ued, may beſt diſcerne , whether itbe ſuch a 
| deceite as matic ouerthrowe the teſtament or 
+ 1 gots. - -. a, 
2 EAA How theteſtator may be induced by fraude 
5} too make or reuoke his teſtament, were 1t not 
that the craftie would put the ſame in practiſe,is 
87 2 . 2a thing not altogether vnworthie the vnder- 
ſtanding. Bur leſt by inſtructing the better to 
auoidetheſame ,I mightalſo teach the cuill at- 
tected 
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fected to follow theſame : Sufficethit : to _ 

the reader to that which hath beene ſpoken'ot 1c... e.,: 
captious willes, and to that which hereafter Gn 
ſall-be vttered of forbidding ot hindering the 111g, 528. 
teſtator to make oralter his will*.. | 


Of reſtaments made by - 
flatterie. | 
r Flaiteringe perſwaſions not alwaies unlawful. 
2 What iffeare go before. 
3 What if fraude be mtermineled with flatterie. 
4 Whatif the teſtator bee under the gouernment of 
the flatterer. 7 
5 What if'the flatteries be immoderate. : 
6 What if the teſtator haue made a former teſtament.. no 


 & uhh. 
(04 


D Tis notfvnlawfull for a man by ho-. 
© WA neſt interceſſiss and modeſtper{wa- 
gfe TN Hons, toprocure either another per- 
ESES {G or himſclfe to be made executor *: " CRY nv 

neitheris italtogether vnlawful fora man,ceuen cxtcltaments.. 
with faire & flattering ſpeeches, to moue the te- : 
ſtarorto make him his-executor, or to giue him P/)-v1*6quizaliquem 
his goods?, except in theſe caſes following.” ac pomnd = ag WE 
2 ._ Thefiſt a is, when T he that is made ex- <)Peckius de reſta.co- 


, ib.1.c.9.n. R : 
ecutor, did firſt beate or threaten the teſtator; $5.57? _—— 


and thereby did put him in feare : for then it is quisaliquemteſtari,p+' 


juſtly ſuſpected and preſumed, that the teſtator jMenoch.de arb, - 
[ud.caſ. 395-n.41,verb. 


ismoued to make his teſtament, rather by feare hoc foruus, 
then by faire ſpeeches... 
The 


c F Y OW ” 5 4 ” al " 6 ths 
IISWPE] es ns baba itt ti WE Ar oh. oy td Sr "—m—_ >! 
; ? - } % 


| T he ſeucnth part. 
The ſecond caſe js f, when vnto flatterie is 3 
ISichardind.Lolt.n- joyned fraude or deceit. 

. : a A . . . 
claſls.fo.c18Menoch, —Thethird caſe is,when the teſtator,is a per- 


dcaſ.395,n.qr.aftlit, ſon of weake iudgement, and caſie tobe per- 


<)Moten in apoſtil, ag [Waded,and the legaciegreat® 
Dec.confil. q%9. The fourth Þ caſc like vnto this is, when , 


f)Molin.ind.Apoſtil. the teſtator is vnder the gouernment of the per- 


Gude teſtam; be ny 
ao ("4g 5 ſwader,or in his daunger*: And therefore if the 


Bar.in L.Archiatr.de phiſition during the time of fickneſle,be inſtant 


profell.&med.lib.12.C wich the teſtator to make him his executor,or to 
)Peckius vbi ſupra. & . 


in c.17.cod. lib, Lucas J1UC him his goods,this teſtament is not good*; 
depennaind.L.Ar- forthe lawe preſumeth, that the teſtator did it, 


-— ud leaſtthe phiſition ſhould forſake him, or negl- 


Garrulus egroto medicus, gently cure him®. So it is if the teſtator being 


$-0chs ch ſicke, his wife neglect to helpe him, or to pro- 
ninnuſque dolor, uide remedie for the recouerie of his health, 


i)Peckius.d.lib.r.de and neuertheleſſe in the meane time buſily ap- 


teſt2.coniug.c.9.n.5. HE uh. S.. > . 
la | 1 plichim with {weete and flattering ſpeeches, to 


F decifſg. make her his executrix,qr to beſtow his goodes 
| Ec020,.3.Abv.in ypon her: forin this caſe, the diſpoſition is vn- . 


c.przxterea.de ofhc.de- 
lega.cxtr. Menoch.de eftectuall*. | 


Arbitr.Iud. ca. 395. n. The fift caſe is f, when the perſwader is ve- 5 


q1-% acius Peckius.d rie importunate* : for an importunate begger 
1)[mol.in.c.peticio.de 1S Compared to an extortor', anditisan impu- 


iureiur, Peckius dent part ſtill to gape and crie vpon the teſtator, 


ind.c.3.n 9.L.1.S, per- 
rare yi 6 by and not to bee content with the firſt or ſeconde 


| m)Peckius vbi ſupra, deniall”. - 
E ip 1:99 | Theſixt caſe'isf, when the teſtator hath 56 
n)Socin.Iva.congl, made another teſtament before, for then the 


4491.2 L Peckiusind. Jater teſtament made at the inſtigation or re- 
9D .VY EIN B x . . * - 
as Pee queſt ofanother perſon, is not good in preiu- 


: dice of the former”, as elſewhere is and ſhall be 
0)Sypra part. 2.5.27, | is | 
Of 


inf.;a $.:4-lumirac.4. declared F 


how leſtaments become woide. 


Oferrour, 


1 Error may happen in dinerſe reſpcits. 

2 Oferror in the perſon of the executor or legataric. 
3 Of error inthe name of the executor or legatarie. 
4 Of error in the qualitte of theeexecutor or legatarie. 
5s Whether a falſe cauſe make voide the diſpuſition. 

6 Error in the thing bequeathed,manifold. 


7 Oferror in the proper name of the thing bequea- 


thed. 

8$ Of error in the name appellatine of the thing be 
queathed. | 

9 Of the difference betwixt a proper name , and 4 
name appellatine. 

10 An obiection with the anſwere. 

11 Certaine _ wherem error in the name appella» 

tine tis not hurtfull. 

12 Error in the ſubſtance of the leeacie, dooth deftroze 
the legacte. 

13 Error inthe quantitie of the thing bequeathed, is 
not hurtful. | 

14 Certaine caſes wherein error in quaniitie doth de- 
ſtrote the lecacie. 

15 Certaine caſes wherein the error in the quantitie 


of the thing bequeathed as a certaine hodie is not 


hur tful L. £ | | 

16 Error in the qualitie of the thing bequeathed, 
doth not deftroie the legacie. 

17 Error in the forme of the diſpoſition,aoth deſiroie 
the force thereof. ”_ 


Qy;, EE 


ol 
541 
a 
a 


De 


T he ſeuenth part. 
&v. 


Rror dooth ſometimes ouerthrow 


{ = 
- 1; 
Bol: 


| | the diſpoſition oof the teſtator,ſom- 
EStimesnot: Therefore that we may 

[2% Wc; WP 31 vnderſtande whether this errour 

C=hurt or not , wee are toconſiderf , 
whether the errordooth reſpect the executor or 

legatarie,or the thing bequeathed, or the forme of 

the diſpoſition : And if it doo reſpedt the execu- 
tor or legatarie, then whether the teſtator doo 
erre in theperſor,or in the yame,orin the qualitie 
of the executor orlegataric. 

Whenft theteſtator doth erre in the perſon , 
of the executor or legatarie , ſuppoſing him 
whom he maketh executor, or to who he doth 

: | bequeath anylegacie, to bee another perſon 
=» "gan hz- then heis, the diſpoſition is voide* : for exam- 
; ws the teſtator intending to make Iohn atStile | 
His executor,or to giue to Tohn atStilean hun- 
dred pound, he faith,I make IohnatNoke my 
executor, or giueI to Tohn at Nokean hundred 
ound. 1n this caſe neither can Tohnat Stile, 
b)DD.3 -ind.. quotics NOT Iohn at Noke be executors, or obtaine the 
legacie*. The reaſon is this: Iohn at Noke is ex- 
cluded , becauſe the teſtator neuer thoughtir. 
Tohn at Stile is excluded , becauſe theteſtator 
OLeuodies& Lin DOT + "gh it: = — Howe m ſpeaking 
ambiguo.fdercb.dub, le my ing, and IPcec wil our meaning 1S 
When f the teſtator doth erre in the name 3 
ofthe executor orlegataric, and not inthe per- 
= ooh; 


0842 
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4 - » re a, : | q 
ſon,ſuch error doth nothurt*, butin certaine ff, £4 1: 175 


caſes : one is when the teſtator is blind;for then 6 in nomine.Ripaiin L. 


it is ſuſpected that the teſtator dooth miſtake | 9%isin fund.#:de 
| cg.1.N.9.quem vide. 


the perſon, together with the name* . Another £)$;cha.ind.LGinno- 
1s, when the teſtator dooth erre in the name of mine.n.14,Ripa.in Liſi 


: P . | *:- - quis fundi.ff, delep.t. 
his owne ſonnef,or ot his father* : the reaſon 1s, j; coumien har te 


for that this groſle crror doth note the teſtator micacquidoviz.narus 


of follie®: Buta foole,or he that is not of ſound & cducaruseſler falius 
inloco remoto, 


memorie cannot makeateſtament:much more g)rpaind.L.6 gzns._ 
is the diſpoſition voide,if the teſtator do erre in Þ)Sichard.& alij md. 


1 in nomine, 


: Ko ack | L 
his owne name*: as it the teftator ſay, I. Peter 5c, ans, 
make my teſtament, where his name is Iohn:for &)laſ.ind.L.f in nomiz 


this is a plaine and evident proofe of his follie, //B:int.cumwbe- 


or lacke of ſufficient memorie'. ' &eſtcommunis'opi- 
When the teſtacor doth crre in the qualizze nio,veper Grafl,The- 


| ſaur.com.op.$.Inſtitu- i 
of the executor or legatarte, this error 1snot {ou G 4 


burtfull”, vnleſſe thar qualitie were the finall m)Lfalademonfira- » 


cauſe wherefore the teſtator made him execu- *0fide cond.&: dem6. 
c.1.29.94.1.Mantic.de ; 


tor or legatarie : tor the error inſuch a qualitie conce,vir.yol.lib.g. * 
dooth make voide the diſpoſition”: for exam- tit5.n.16.Paul. de Ca- | 
ple; thetcſtator faith , I make my coin Tohn ar joint *——_— 
Stile my executor,orT giue to my colin Iohn at n)L.nequeprofeſlio.?. 


hxred.inſtir. . 
Stile an hundred pound:in this caſe, if Iohn ar C.de teſta, 
| 0)d,L.neque. & 1bi 
Stile be not coſin to the teſtator,he cannot ob- nh. GrafThefaur, 


_ taine the executorſhip,or legacie*. Hereunto tit Dy nl le" 
may be added,that if the teſtator do erroniouſly 1715 - mane op;ene. 


; POP neg k recepta av omnib?,nift 
expreſlc a falſe cauſe, the diſpolitton is void®: for fortats? reftator foler 


example; the teſtator ſaith , becauſe thou diaſt appcllare1llum colan-» 
: guincum ſuur, _ 


lend mean hundred pounde, I bequeath vnto j)par.in L.demonſtra« 
thee an hundred pound ?, or becauſe my ſonne #9-$.quod aurem.tf.de 


: | ry. - 3 cond.& demon.n.13. * 
15 dead, thou ſhaltbemy executor *: In which peter. - 


cales the cauſc being falle, the diſpoſition is of quzdicaula proxima. 


; R r)L.ſui ff, de hared.in--" 
noforce, And although it be ritten , thata /--10 0 Men any 


K k | falſe bered.n{uii.Cn.z, 


$)L.cum tale.$,falſam. The ſeuenth part. 


de cond. & deinon . $. Ws - 
logs. Inſtit.delega, falle demonſtration ortalſe cauſe, dooth not 


©Glofl.ioL.1.C.de hurt the diſpoſition * yet that is to bee vnder. 


1208 Un adict.&ibi fgode.where the teſtator dooth not ignorant- 
v)Bar. ind, L. demon. ly,but wittingly * expreſſe the ſame, 


ey  . fat f when the teſtator dooth 1gnorantlic 
e cond.& demon.tT.n. expreſle a cauſe j which is {o annexed vnto the 


13.% Paul. de Caſtr. in | = k 
d.L.n.s. legacie * , as without the -which cauſe hee 


x)Secus ſicauſalitim- ould not hauegiuen that legacic*: in this caſe 
pulfiuatantum, que ab | : "op 0» 
Ignoran:2 adijcirur,ni tNC caule being falſe the legacie is voide 


la quantiicique falla, . Tf the f error touch the thing bequeathed,then 


Ie T | = 
nonvickruponn®n® WE Are to enquire whether the teſtator dooerre 


ud, ſed conditionaliter in the name, Orin the ſubſtance,or inthe qualitre, 
fr adiefta,quiarunc Grin the quartitic ofthe thing bequeathed. 


viciatur di[poſirio, fiue : | 
ienallendeic /Gue 19n0- Thef error of the teſtator in the proper name 7 


raueritteſtatorcau- of the thing bequeathed,doth not hurt the va- 


{amillam non cxittere. j- 1:.- . «|. 
Sicharin d,.Rub.Paul, 11dItic of the legacie , ſo that the bodie or ſub- 


de Caftr.ind.L.dem6- ſtance of the thing bequeathed bee certaine*: 


ſtratio. Minting: & 213), for example; the teſtator dooth bequeath his 


ind. $.long@.Inſtir.dc . 
lega Vigeli Mechod. horle Bucephal, whereas the name of his horſe 


| Sur.ciutl.lib.r2.c.10.e% js Arundell: this errour is not hurtfull , but thar 
” Cep.77. the legataric may obtaine the horſe Arundell, it 


y)Porcius.nS, looge, | , he 
Inftir.delega.&ibi the teſtators meaning be certaine ' : fornames 


| Mining n-2.Sichard. ere deuiſed to diſcerne things®: If therefore 
| anRubdehwxred.inſti. p : | 
'C.& Paul.ind.L:de- WEE haue the thinge, it skilleth not for the 


mon{tratio, name 5 


z)$.liquidemin.nomi- | | : g 
ne.Inſtir. de lega. qaz Thef errour in the name appellatiue of the * 


fertentia communis | thing bequeathed, doth deſtroy the legacie* : 


[- 21/7 1ncxnegage for example;the reſtator intending to bequeath 
2)Bar.Zaſ.aliin 1,6 a horſe,doth bequeathan oxe, or meaning to 


quis in tadi.tf.de | bequeath gold,doth bequeath apparell:in both 


b)E.labeo.ff.de ſup.leg. - 3 DES. * J,c 
eNd.S.Gquidemin nc. thele caſes the legacie is voide*. The reaſon of 


| mine.Inſt.delega. the difference(I meane of the diuers effects be- 
| - ©Siquisin fundiff.de tywrixethe crrorin proper names, andthe error 


Teg.r,, 


c)4.L.& quis in fund, | | in 


9 in names appellatiue ) is becauſe f' a proper 


- 10 things of other kinde or ſubſtance *. Againſt t qidemin nomine.n.s 


. theſe woordes which haue a manitolde ſenſe, 


_ paſleof the wordes , neither properly nor im- 


Il 


| tive, irdooth nothing hinder the validitie of jg1Qgin Leak | 
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nameis an accident,attributed to ſome ſingular 
or individuall thing, to diſtinguiſh the ſame fro 
other ſingularthings of the ſame kinde: whereas 
names appellatiue doo reſpect the ſubſtance of 
things, and being common to cuerie {ingular 
of the ſame kinde, make them to difter from )Miafngind.S 
this reaſon itis commonly obiccted,that words DD.ind.L. quis. & in 
or namesarcbur inuented to ſignifie thinges*, E512 nomine-:Cade =» 
and that the wotdes of the teſtator are to bee g)Fexcind.'s$. £quids ? 
drawen cuen intoan improper ſenſe, to main- j3 nomine. 3 
; 1)L.non aliter, dele 
taine the will and diſpoſition of the teſtator®. ,{#anic,de —_ 


To the which obiection it is anſwered, that vlc.yol.lib.z.tit.5.n.z. 


may be ſtretched to that ſenſe which 1s contai- 
ned therein,albeitimproperly : butto compre- 
hend that ſenſe, which is notatall within com- 
roperly,they may not be ſtretched fo farre,for {Rea &ZalinT.fi 
they this aching hath place : Thatwhich7 atm oe Y 
world, I ſpake not;that which 1 ſpake,1 would not;and 
ſo neither is good*. EI 
Neuertheleflef, it is not perpetually true, "OO 
that the errour in the name appellatiue of the 
thing bequeathed, doth make voide the diſpo- 
ſition: for ifthe thing bequeathed be preſent, 8 
the teſtator doth with his hand demonſtratethe 
ſame, albeit he doo crre in the name appella- 


the legacie .Likewiſe if there bee ſome confor- trinſecus.fde verb.ob. 
Taſ.in d. L.fi quis in 


mitie or {imilitude betwixt the name appella- 4. quiibireferrblic | 
tie, and the name wherein the teſtator dooth opinionem.efle vera = 


Kk2 <rre, 


coals ad RE LD oats Se RES ES 
i IGt ; > ahe Eos 3 SERA 
J vs A LESSER S ON, ES” OTST 
. FA : 0 
a. 


"m)Glofl.ind. L. fiquis 
in fundi Bar.in L.quz- 


firum.$.6 mihi.de leg. meaning to bequeath his bookes , dooth be- 


| '7.&cſt com.op. alt ; w.0r i 
4 Grafl-Thelavr.com.op ea > P Pp In "gs - _ —_ P* oteſt . 
| $.legatum.q 65. that the legac1c iNail palle by thoſe tearmes ; 


n)Gloſſin d.L.fi quis for then the error in the name appellatiue is 


©:.8 1 | The ſeventh _ FE. 
erre, thelegacie is not voide : as ifthe teſtaror 


in fundi. & quod hxc- gn; |_| $ 
communis fir,nume- not hurttfull : or if by common vie of ſpeech 


rar Ripaind.L.fi quis. the name appellatiue be altered; for then itis in 

dy Graſfl.S.legatu, the electis of the teſtator, to vic whether name 

; e)lalZaſs Ripa. in d. Ne Will,cuen that which is lefle proper”: or it the 

I «ok a mn. names be artificiall,not naturall, as to vie proc- 

 p)Miniing.in $.i1 qui- . . | 

 demin nomine. i[nſtit, zorjhip,for curatorſhip?. : | 

* delega,n.2, TheT error in the bodice or ſubſtance of the 12 
a" in fund.ce thing bequeathed, dooth deſtroy the legacie?, 

CO.I.!, . - 

DLaudtcs. de heted, Like a5 iN the perſon of the exccutor or lega- 


ſtir. tarie.. 


-+:+"; 1A > When f the error is in the quantitie of the 13 
HE: fic valet legatum, thing bequeathed ,it doth not hurtthe legacies: 
| Hue quantitas bitcon- For example; the teſtator meaning to bequeath 
tinua,ſtue dilcreta : vel 7 | | 


vralij loquuatur,Gus FNC fourth part of his goodes,dooth by wordes 
pars firquoritatiua,ſi- Hequeath the one halte ; or meaning to give 


uc numeralis. laſ.& . | — 
od L-cuiquec! but fiftie pound , dooth bequeath an hundred 


v)Bald. Paul. de Caſtr. pound : or contrariwile the teſtator meaning to 


Alex.lJav&Zal.ind-L. hequeath a great quantitie or ſumme,dooth ex- 
qui quartarn. quamuis 


Bar, contratiam pares PrClle a leſler rate or ſumme* : In theſe caſes the 

50a "om rupy legacie1s good, and the legatarie may obtaine 
umma fit ex pretſa,cu- Wh 

hos outis ecenrandi, ſo much as the teitator did meane, bee it more 


ter reprobatur.Frſic Or lefle then the portton or ſumme vttered”. 


L. _ egatum viroque = Fowbcitt if the quantitie be bequeathed ;, 


' x)L.6 ſeruus: $6 quin- 45 4 certarne boaie : as if the teſtatorbequeath an 
que.L.ſed&ficenos hundred pound lying in ſuch a cheſt , when as © 


nummos.X.de leg.1. : 2 ; 
Minſing.n $.buis px. *DEIC 15 no moneyinthe cheſt, in this caſe the 


ima.Inſtir. de lega. a,8, 1egacieis voide', Likenile if the teſtator doo 


Grafl.$.legatum, | | | 
q ron =: generally bequeath vnto another whatſocucr 


he 


_ debttotheperſon to whom he erronioully ſup. 5-5%icprouma, 
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he himſelfe doth owe vnto that other , the te- | ; 
ſtator not being indebred;the legacies voide”. y/L-6 fic.$.6 mibi.£ds | 
Soitis iftheteſtator do fay,l do bequeath vnto ©": "I 
ſuch a man tenne pounde which hee oweth 2 
mezin this caſealſo the legacie is voide, if the ,)\ngngind.s. hui | 
legatarie be notatall indebted to the teſtator*. proumaluſtir.aslega. | 
So it1s, if the teſtator doo bequearh a certaine : 
ſumme to onc,which cither hee (thelegararic I 

meane)or ſome other doth owe vnto the reſta- 

tor, when no ſuch ſummeis due by either of _ _. _ 
them to the teſtator * : for whether the teſtator 1;; þ —_ _— 
did knowe,or notknow,that nothing was due 

ynto him : in both theſe caſes the legacie is 

voide*.So itis,if the teſtator ſuppoſing himſelte ,1p,,q.iccatring.g 
to be indebted to another,dooth bequeath that Gnuhi.& Minſing,,nd, 


poſeth himlſelte to be indebted, not expreſſin 
any quantitie, for the legacte-ts in this caſe 
voide, as is aforeſaid*. Butit the teſtator know- 
ing himſelfe not to be indebted, doth fay,] be- 
queath to ſucha perſon ten pound which IT do 
owe vnto him, inthis caſe the legacie is good, q)Fod.s.6 mihi. & 
notwithſtanding the falſe demonſtration * : Minſing.in$.hwc pe- 
neither is the teſtator preſumed to erre in this *1lirde lega.n.de 
caſe, and therefore vnleſlc the executor make 
proofc of the error, the legatarie may recouer 
the legacic*, | | e)Caſtrenſ.in L.2.C. cs 

Where tT fail alittle before, that the lega- aa acct 
cie of quantitie being bequeathed as 4 certane 
bodie, az when the tcitator dooth bequeath an 
hundred pound lying in ſuch a cheſt, or which 
{uch a perfon doth owe vnto him, that then no- 
mony bcing fold inthe cheſt,or nothing being 

| K k 3 duc 


c)d.$.6 mihi. 


| quinquc.f,de leg. 1, 


|  .. The ſenenthpart. 
f)L.5 fruus.$. quin- duc by that perſon, the legacie is voide*. This 
que led & beets. concluſion dooth admit thele limitations : one 
aummos.tt.de ieg.t. ; -] : : 

'. is when the miſreport or falſe demonſtration is 
not ivined to the ſubſtance of the legacic, (as 
before®) but to the execution thereof: as thus, 
viz. I give to A.B.an hundred pound, and I will 
thatthe ſame be paide of the money which I 
hauc in ſuch a cheſt,or of the mony which ſuch 
a man doth owe vnto me. For albcitthere bee 
notany mony in that cheſt,norany due by that 

© perſon named by thatteſtator,neuertheleſſe the 

h)L.quidamteſlamzn- Whole legacie 1s duc,and is to bee paide of the 

ro.fdcleg.t. teſtators goodes * : for the legacie being once 

putc and fimple,and perfectin it ſelfe, it is not 

made conditional! by that which followeth, in 

another ſentence reſpeQing the performance, 

and not the ſubſtance of the legacie,tor by ſuch 

demonſtration the teſtator is preſumed to haue 

had a care onely howe the legacie might bee 

- paide,the more caſily, or with leſſe di{fcommo- 

| -4.L.quidam.sL, ditic to the executor, not whether it ſhould bee 
| paulo.dcleg.3.Gar. pajdeatallynto the legatarie'. 

qd Re wh nh in Another limitation is this,when ſome part 

244 | f thelegacie conſiſting in quantitie 1s extant, 

k)L.fiſernus.$.F though notal, according to the demonſtration 

ot the teſtator* : For example, the teſtator doth 

bequeath ten pound remaining in ſuch a cheſt, 

at whoſe death true pounde onely is founde in 

that cheſt : In this cafe howſoeuer this legacic 

De$.6quinque.. | Þ&,as ofa certaine bodie,yet flue pound is due 

| _ andrecoucrable by the legatarie', butno more 

then fivepound:Inſomuch tharit at the death 

of the teſtatorthge were ten pounge _ in 

at 


p)Hocipſo S. &plen?? 
fupr.patrt.4.5.17.N,8,XC 
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that cheſt, whereas at the rime of the making of 
che teſtamentthere was no more but five polid 
in thecheſt: In this caſe fiue pounde oncly is 
duc”,vnlefſe the teſtator atthe will making did 
thinke that there had beene ten pounde 1n the 
cheſt, and ſo did adde other fue pounce there- 
unto, to make the ſumme anſ{werable to his 0- 
pinion, for then the legatarie may recouer the 
whole ten pounde, as ifthe ſame had beene all 
there,as well at the making of the teſtament, as 
at the teſtators death”. op) 10dn Caftrenſind. 
And herenote,that the teſtator is preſumed $.quinque.n 9. 
to haue thought that therehad bene ten pound 
in the cheſt, likeasit is ſet downe in his teſta- 
ment,vnleſſe the executor doo proue the con- 
trarie, viz. thatthe teſtator did know that there 
was but fiue pound in the cheſt when he made. | 
his teſtament ?. o)1dzm Caftr.in d.$. 
Error in the qualitie of the thing bequer- 
thed,doth not hurt the legacic,when the bodice 
Or ſubltancei is certaine*, no more then the er- P)angel.ind. _ Fquis 
rorin the proper name : and therefore it the te- ON 
ſtator bequeath his white horſe,, hauing buta 
blacke horſc,the legacie 1s 200d). q)Ereſt com.op.Ripa. 
Error inthe forme of the diſpoſition, maketh 257: -o-covchgny ' 
the ſame to be-ot no force* : For example ; the r)L.quotics hzres.& 
tcſtator intending to make an executor, or to cancundem. H.dchzre. 
bequeath any legacie conditionally,and not o- go 
therwiſe,doth by error omit the condition : In 
tais caſe the diſpoſition concerning the execu- 
torſhipor legacicis voide*, Howbeitif the teſta- 
tor dooappointan executor, orbequeath anie 
legacic,according to certaine conditions aftcr- 
Kk 4 wards 


m] Pau!.de Caſtr, ind. 
$.quinque.n.g, 


$)d.$.tantundC.& DD. 
ibi dems | 


The ſeutnth part. 
wards to be written,no conditions being aftet. 
t)L.pen.C. deInftir. & wards written, the diſpoſition IS good 2 and is 
fubB _  irwere ſimplie made}; vnleſle it doo appeare 
v)Molin.in apoRil. 2d that the teſtator did meane, that the diſpoſition 
Dec.in d.L,pcn, . | _ 
z)4$.rancundem, © ſhould not take place without thoſe conditions 


following'",as in the former example*. 


_— 


Of vncertaintie, 


! 
| 
j 
] 
i 
} 
i 


1 Dinerſe are the meanes whercby vncertaintie doth 
£7 Ove s 
d.v1. 
= EY Hat we may the better vnderſtand 
= ? when the yncertainrie is ſuch.as it 
a dooth overthrow thediſpoſition , 
T1 FA (for ſomctimes itdoth deſtroy the 
—ſame,and ſometimes not) weeare 
to be aduertiſed f, that the vncertaintic dooth 
ſomrimes reſpect the perſon of the executor or lega- 
2)Infra$.7.6.8. 7arie':lomtimes it doth reſpect the thing bequea- 
b)Intra $.10, thed*: andſometimes it doth reſpect the time or 
c)Iafra $-r2, aate of the teſtament *. | 
The teſtament is vncertaine :n reſpect of 
the perſon of the executor or legatarie by di- 
uerſe meanes , eſpecially by theſe meancs fol- 
lowing. 

Firſt, when it cannot bee vnderſtoode by 
whome the teſtator meaneth, either for that 
therc is 20 perſon certainly named , or elſe {ome 

ens (1 being named , yet no perſon of that name to bee 
 founde*. 

Secondly,when therc bee a'rzerſe perſons of 

| one 
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ene and the ſame name, whereby the teſtator ma- 

keth his executor, or dooth bequeath anie le- 1. c, 4 4 

gacie*. | 
Thirdly,when the teſtator dooth appoint 

executors or giue legacies alternatiuely , or diſ- 

wndiaclas I make A.or B. my executor*. f)[nfra $.9. 
Of the other vncertainties;viz.in reſpect of 

the thing bequeathed,or date of the teſtament, 

it followeth afterwards *. In the meane time g)1agas.co.5.re, 

therefore of the vncertaintie concerninge the 

perſon of the executor orlegatarie. 


Of vncertaintie,either becauſe no cer- 
raineperſonis named, orſome being 
named,none of thatname to 
be founde. 


1 The vncertaintie of the perſon maketh voide the 
diſpoſition. 
2 If the perſon at the firſt oncertaine, be afterwardes 
made certaine , whether ts the diſpoſition good 
07 710. 
3 What if ſome perſon be named, but no perſon found 
; of that name. | | : 


d.vij. 


PEE Kea a)Bar.in L.quidam. ff. 
point is voide *- and therefore it the y reb. dub ClirS. 


teſtatorſay , I make one man of the reftin.q.3e.Graf Theſ: 
world my executor , or I giueto one of the ©2025 irgati-g:64. 
world an hundred pound, no man can be cxe-. 

Kks5 ;  eoe 


- 


= 
os - 
i -& 


' 
k " 4 
ay - 
l . of - Y 
v 28 
k 
1] 


| | The ſeutnth part. 
b) Eciologiaeſt,quia cytor , nor recouer the hundred pound by this . 
ita periona ex\ncer- diſpoſition”, ynles he be able toproue,tharthe = 
Graff. & Clar.ybi ſupra, teſtators meaning was that he ſhould be execu- 
[ oY cx incertis- tgr,or haue the legacy*. Likewiſe wher the teſta- 


nſtir.de lega, & Man- > 4 ; 
Fiicdeconica, vic, vol. COT ſaith, [make that perſon my eXccutor,or glue 


on oY. him an C.li.whoſe name is written in a ſchedul. 
oo. Cr. inthecuſtodieofſucha man, when as in decde 


incertts.Saitem valer ; : 

Iegard wre can, Fclin, there is noſuch ſchedule to be found, or being 

+> 299 6 9-20" found, yet no name therein - this diſpoſition 
JO, 4 os 3 . . . . . . 

cond. & demon.Couar 15 VOide © : neither is it ſuthcient that a paper or 


in c,cum tivide teſti. {chedule be extant,and that the name he there- 
Extra, Suro de Protis, » Lainl ined leſſe alſo i b 
deinterp.vlt.vol. lb.z, 1 plainly conteined , vnleſſe alfo it appeare by 


foluc.1.n.2. | ſuthcient proofe or lawfull conicures , that 
e}Bar.indL.fiita. this (chedulcis the verie ſame, whereunto the 


Couar.in d.c.cum tt- | 
bi. Grail. Theſaur.com, Tſtator made relation®, 


op.$.[nſtir.q.1s.Mante, Þ Tf no certaine perſon bee named at the 
de conictvlr.vol.lib r. Erſt bur af 4 d :neb h 
ut.7.n.7. ClarS reſi, firſt, but afterwards made certaine by enent,the 


| q.36.infa, teſtament or diſpoſition ts ofnoleſle force then 
_ HEquidam& PiLBar {Frhe perſon had beene eſpecially and certainly 


de reb.dub.f. Angel. A- 
rce.nn d.S.1ncertis. Init, named at the firſt; For example; the reſtator. 


_ delegar. maketh that man executor, or giueth him an 
g)d.L.quidam,de red. 6 
| dub#Nec obtarquod hundred pound, which ſhall marie the teſtators 


| narornonporeſtdariis daughter : In this caſe whoſoeuer ſhall marrie 
Pee qeoec- the teſtators daughter, he is to be admitted to 


certificandus,quia CC ; £271, R 
wrariury procedit iure the executorſhip,and may obtaine the legacie, 
6ano. Apoft, ad Bar.i9 15 if he had beene named at the firſt®. And this 


L,&o.f.de teſta.tute, : 
Adtecobd cet exe- Concluſion proceedeth whether the marriage 


| eatornonnunquam he made in the life time of the teſtator,or after- 


aflimulertyr tutor, vep | 4 . b . 
Bar-in AL. quidam. & WAIdS”: fauing where the mariage 1 made after 


| per Din Lifiquisz the death of the teſtator,if ir be likely that the 
# $110.F.& quis plurics. | | : 

W dcelcp.1! Tamen itn Anglia aptiis comparatur hxredt, quiincertus ex incertis encatu 
# certihcandus poreſtinſtitui. Arc.in 4.8. cx incertis.Inftic, de lega.(h)L.vrer.cum ſequent, 


« Kc cond.lnſtic. Donelius in L.quidain.de reb.dub.Bald.con{( 11,1388. vol.F, 
j have 


/ 
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teſtator would not haue made that perſon exe- 

cutor,or haue giuen him the legacie, if he had 

thought that it would fo fall our, that he ſhould 

haue married his daughter, (for that perhaps 

that perſon was enimie to the teſtator, or other- 

wiſe vaworthie ofany benchte by thereſtator:) 

In this caſe the perſon marrying the teſtators 

daughter after his death, cannot be executor, 

or recouer the legacie*. : 5 
It f a certaine perſon be named, but no ſuch ns. ; prom 

perſon be to be found, and the meaning of the *i50.vlt.de Interp.vl. 

teſtator vtterly vnknowenyit is as if the teſtator DL2.£dehis que pro 

had made no mention of any. aon ſcript, 


Of vncertaintie ariſing becauſe 
there be diucrſe perſons 
of one name. 


r Where dinerſe perſons be of one name, the diſpoſition 
is Voiae. | 

2 What ifthe teſtators meaning be knowes. 

3 What if the one of thens be a familiar friend, the 0- 
ther not. 

4 What ifthe one be of kin to the teflator the other not 

5 The aiſpoſition ad pias cauſas,zs not wvoide by rea- 

on of Vncertainite. - 

6 What if the teſtator giue ſomewhat to the Church, 
what Church is underſtood. 

7 What if there be dinerſe churches of one name. 

8 If the teſtator giue any thing to the poore : which 
poore are to hauc the ſame. 

9 The anthoritie of the executor teſlamentarie,in ai- 

ſlribating io the poore. 
10 V7 hat. 


The ſeuenth part. 


10 What if theexccutor make his kin his executor, 
"whois tabe admitted. 
11 What if the teſtator make an others kinne his exc- 
ct or . 


C.viit, 


Here the.teſtator nameth ſome 
F- HE, one man his executor, or doth be- 
@ Sf queath ſomelegacie vnto him,and 
yWIthcre be diuerſe men of thatname; 
malt this vncertaintie maketh voide the 

_ quis. Ginn diſpoſition * : For example the teſtator maketh 
conjultiflima.C.Qui Titius his executor ; whereas there be diuerſe 
teſta.tac.poil.n.4 perſons o called : or to ſpeake after the maner 
1. of our temporall lawyers, the teſtator maketh 
lohn arStile his executor , or giueth to him an 

hundred pound,and there be rwo perſons cal. 
led Tohn ar Stile, and the teſtator maketh no 
difference,but Jeaucth it vacertaine of whome 
he did meanc: In this caſe neither of them can 
_ iad.$.finter. gbtaine the executorſhip orlegacie*. 

Butf ifthe one of them doo prooue that 
the teſtator did meane,that he ſhould be execu- 
tor or haue the legacie,iti is ſufficient for the ob- 

ning ondime ICining ofthe cxecutorſhip orlegacie*. 
©)Bar.in E.quidam. 
& reb.dub.Simo.de © . OritT one of them appointed be one of the 
vreti.deinterp.v).90. teſtators familiar acquaintance, and his friend, 


orga mate Med. fde theotheraſtraunger : In this caſe the ſtranger 


e>nd. & demon, Man- is excluded.and the other admitted *:or both of 


w<.de conic. vit.vok ther being triends ; yetif one of them bee 101- 
Jb.8,UL.4-N.5 


ned in greater friendi]1ip with the teſtator then 


the othcr,heisto be preterred to the executor- 
ſirp 


F<DMÞ] 
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ſhip or legacie befor the other *, e)Simo.de Preris,de 
: $$ TE. þ Interp. vit.yol.lib.1, 
Orifthe oneof them be of kin tothe te- {,j.150.n.;.Mantic. 
ſtator, and the other not of kin, the kinſman 1s de conic&.vir,yol.lib,8 
-3-f-: . rie.4.n.F5. 
to be preferred *: andif they bee both colins,; Locked 
then I ſuppoſe that whether of them were to diſcretas de vulg.ſub, 
be admitted to the adminiſtrarorſhip , in caſe Marac. decomient vir, 
the teſtator had dicd inteſtate, that he is to. bee * * m__ 
admitted to the executorſhip®. g)Iaf:inL. 1.S.hoc au- 
, ; rem.ad Trebel.le&.z, 
Or itf the diſpoſition be made adpias can ggimo de Protis.de 
ſas, it is notvoide, by reaſon that tne name 1s Interp.vlr.yol.liv.r, fol. . 
common or agrecable to diuerſe . Andthere- RE ee 
fore f if the teſtator doth bequeath any thing to n.z,4. Zh 
the Church, not expreſſing what Church hee 
doath meane, the diſpoſition is not voide, but 
is to be vnderſtood of his pariſh Church. And h)GlefſinL. quidams 
ifthe teſtatort. name a Church,and there be di- f4<r<b-dub. Abb.m 
| FR c.ludicante,de teſta, 
uerſe Churches'ot that name, itis to bee vn- exer.Bar.&laſin Lt, 
derſtoode of his pariſhe Church*: For ex- 4 gh | 
example; the teſtator dooth bequeath to Saint g1,nimuiog.12.4 8. 
Peters Church in Oxford an hundred pound, Legarum.q.54. Manti. 
y . 1 p . -— ga 
where there be two churches ofthat name;this rs mos 
diſpoſition is not voide: But the bequelt is due j)Bar in L.conditione. 


tothe teſtators pariſh Church, or where he di S.cumira.f.decond. & - 
emon, Panor. in c.lu- 


more viually relorte to pray vnto God, or tO yjjcanedeteſta, extra. 
heare his worde*. And ifneither of them bee k)Etheceſt com.op. 
his pariſh Church, neither can it appeare that p712in F quiinulss 
the teſtator did moxe frequentthe one then the Thefaur.com.op.$.le- 


other: or on the contratie, if both of them were garum.q.64.Couar.in 
| .c.iudicante de teſts. 


his pariſh Churches, for that perhaps hekept a .;... 
family in either pariſh,and did equally frequent 
either Church : In theſecafes, by the opinion 1)Barba.in d: c.iudic2. 
of ſome writers, the legacie is to be diuided be- *©&1Þ1 Couar.alte- 
l ; Bs rens hanc opinionem 
twixt the Churches '.Butby the opinion of the ec yeriorem. 
| more - 


# 


: _. Theſeucnth part, 

- morepart,it is in the power of the executor,or if 

the executor do refuſe to proue the will,or that 

there be no executor appointed by the teſtator, 

the it is in thepower of the ordinaric,to beſtow 
m)Hofticoſ.& alijin theſame legacic on whetherchurch he thinketh 
d.c. dicante, quorum oggq” as the colideration of diuers circumſtan- 

op.cile com, fatctur | ns * 

Couar.in d, c. iudican» CCS {hall inducehim: wherein ( amongeſt other 
re. dem quoquedicit things to be remembred by tae Ordinarie) this 
Graff © heſaur.com. i not to be forgotten, viz. whether pariſh is the 


op.$.legarum.q.64 Be- 7 c 
nedift.Capra.Tract.rc- POOIcr . 


n)Gloſl.ind.c,tudican- , - _ OY : 
_ Manic. de conie, Þ1S EXECUtors,, giuing them thereſidue of his 


vle,vol.lib.8.tir.5.n.44 goods : this diſpoſitionis not voide by reaſon 

| wb pay Ag of vncertaintie, for that itisa teſtament ad pias 
MN var wot _ cauſas*. By the poore theretore in this place, is 
|  -. Vnderſtoode the poore of thepariſh where the 
- Þ)Equis ad Declind: xeſtator did dwell and keepe houſe : for it is 


ybi.C,de epiſcopis & ;. : : 
9 i 2rmepy Hh likely that he did bearea great affection to the 


cler.gloſl.in c.{1 pater. | ; ; 
verb.pauperes.deteſta, pore where he dwelled *, eſpecially alſo ifthe 


2 4105-_b pi wil teſtator were buried in the ſame place* : and 
ric.de conicR.vlt.yol, therefore the Ordinarie in this caſe ought to 
5 e-ry [i prouide, thatthe poore haue their due, accor- 
«4 wanganary by ding to the meaning of the teſtator *. But if the] 
3.4. ._ | teſtator doo bequeath a certaine ſumme to 
» v7 65-10: paes 6 > wif be diſtributed amongſt the poore, and doo ap- 
bd] refta.extry.& pointan executor,then it is the office of that ex- 
gloff.bidem. _ ecutorto diſtribute the ſame*, who in the di- 
» 9 1-7 p: Y ſtribution thereof is not neceſſarily tied to be- 
_ ſtoweitwholy vpon the poore of that citic, pa- 

v\Gem.& Francinc,6 Tiſh,or place where the teſtator did awell” ( vn- 
parer dereſta.lb.s.* Jes the teſtator did meane that the ſame ſhould 
= ---1--: be beſtowed on them alone*:)neither is he pre- 
| 5)Mantic,dair.5,nz Ciſely ticd to make choiſe of the poor per- 
| | Ons , 


3 


_ gul.&fall.reg.ify, Tn like maner it the teſtator f make the poore 8 


4 
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ſons”; but may vie a further libertie, ſo that he 


do notabule the ſame”: tor he may not ſomake,,, , Fs 
choiſe of any perſon, as it may ſeeme too OP- tamilia.g.1.ffdeleg,2. 


pugne the teſtators liking and meaing*: neither Ba!d.iurep.L.r. de ſa- 


R croſan.cccle.C.Man- 
may he beſtow the whole legacie ypon oneper-;ic.4uicgns 


ſon alone*, norvpon himlſelte,nor his children z)Pariſ.confil. 45.vol.3, 
vnleſle they be verie poore*, nor vpon ſuch my & Mantic.d.tic, 5. n.8. 


: Horns a)Angel.inL. ſed &fi. 
ſons as will vnthrittily ſpend it ; but vpon ſuch 6.6 libero de ind, 


poore to whom it may do goad, and eſpecially Por COS 
if the kinsfolkes of the teſtator be poore, and of ;Ru. t.x.fdeop. 


the ſame pariſh where the teſtator did dwell, leg.Bald.inrep. L.r. C. 
they 2re to be preferred d de facroſa.eccle. Mane 


A i ric.de conteR.vit.yol. 
Hereunto it may be added, that if thef te- jb.s.tr.5.n.8.19. 
ſtator make his kinne his executor, or giue his <)Brook.tir.exec.n.n6 


2oodes to his kinne,that this diſpoſition is not c_— pron 


voide , but that they which bee in the next de- fta.Mantic.d-tir.n.9. 


orce of kinred to the teſtator y4to whom the ad- —_— = oo 
miniſtration of his goodes were to be commit- pariſ.confil,26.v0l.4. 


ted, if he had diced inteſtate.are to be firſt admit. danougy conic, vir, 
= a . * vol.tit,9.n.17, 
ted.to the executorthip*, orto enioy the legacle 1:c;17 G:llus.s. 
during theirliyes*, and after thetr deathes, the quidam reae.fdelib. 
other next of kin to the teſtator are to be admit- *P*!tbu. Tiraquel. de 


h retraQ.ligniager, $. 17. 
ted one after another, ſucceiſiuely by degrees, vlofliz.GraffTheſau, 


andnot altogether*; fauing where the teſtator com.op$.Inftituio.gg 
doth make anoriers kinred his executor , or {\p..: 


OT F)Bariin L,cum ita. 6: 
doth bequcath ſomelegacieto any others kin : fin.fdeleg.2.Pariſccs; 


for then they areall ro bee admitted together, £49-101-2.GraMThe. 


; | {aur.com.op.$, legarg. 
without reſpect or degree,neerer or further of*: q.,r.&, FdeicoramiC. 


The reaſon ofthe difference is, becauſe the te- Rn — Ny 
$ - ; ® X > BJ al + Q 4 ro, In : 
ſtator is not preſumed to carie-an equall affec- 7m jna.s. deco: 


| miflo.Cuius op.co. ct - 
vt refcrt Parif, confil.11.n.28.vcl.z.Couar. in c,Ranurius.$. 2. deteſta.extra..Grafl, The- 


/aur.com.op.$, fideicommiſſum,q 16. (b) Bar.inL fi cognatis. ff. de reb.dub, Simo. de, 
Prapis.de anterp.vit, vol, lib, 3.tol.91.n,z8. Grafl, Thefaus, com.op.s$, Inſtituto. q.zo, g.io. 


Lon 


| The fenenth part. 
tion towardes euerie of his owne kinne. but to 
him thatis neerer of kinne greater loue, and to 
him that is further off, leſſer : And therefore of 
his owne kinred the beſt beloued is firſt pre. 
ferred , which inequalitic of good will , is 
not preſumed rowardes anothers kinred, and 
therefore they are admitted -without diffe- 


;)Bar.& Simo.de Pre- | 


Tis.ybi ſupra, 


Vncertaintie ariſing by reaſon of al- 
ternatiue or diftunchue 
| ſpeech. 


7 T he executor ſayine,1 make A.or B, executor, it 1s 
_ asif he hadſaide,1 make A. and B.executor. 

2 What ifthe teſlator be more affected to the one then 
" totheother. 

3 What if the clettion be referred. | 

4 What if the one be capable,the other no?. 


d.ix, 


e223 Healternatiue for diſjunctiue ſpeech 7x 


| | 
Pp Jof the teſtator in making executors 


"s \ 


gl or diſpoſing of any legacie, doth not 


—, f 


EET (CRE hurt the teſtament* : And therefore 
if theteſtator fay,I make A.or B. my executors, 
orI bequeathto fuch or ſuch a perſon an hun- 
dred pound : this diſpoſition is not voide, bur 

_ bothofthem ſhall be admitted executor , and 


| b)d:L.cum quidam. & ; : RE, © 
DD.ibidem. both of them obteine the legacie,to be diuided 


. betwixtthem*®. 
Andalbeit, at the firlt there was greatdif- 
| ſenſion 


AL 


I ; 


2 The firſt limitation is , when f the teſtator 


OT. » 4 
"5 'a- £3" 
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ſenſion and conflictes in < _— _ 4 
ueſtion:at laſt it was eſtablithed for lawe that EY J 
this worde (or) in favour of teſtamens ſhould < OOETnnns qui. | 
be taken for (and*) when it is ſo placed betwixt 
two perſons,as - _— _ I _ 
to the hearer, of whether perſon the teſtator DE | 
did meane*: And therefore the teſtator ſaying, Mr | 
I make A.orB. my executor.itis in effect, as if FLY 
hee had faide, I make A.and B.cxecutors*, &c, ©)<Smelius, 
which concluſion notwithſtanding is ſome. 
times limited, and one onely ofthe perſons is 
to bee admitted. | 


dooth beare more affection to the one then to 
the other;for then heto whom the teſtator bea- 
reth more affection, is to bee preferred before 


the other* : For example; the teſtator ſaith, I {RIOT comer eg £ 

* . . CETas, . : 2 
make my brother , or his children my execu- ,,;\"paiccorma Þ 
tors, or I bequeath to my brother, or his chil- vol.3.lul.Clars, reſtiin? *? 


dren ſuch a thing:In this caſe, foraſmuch as the q-50.115. 


teſtator is preſumed to carrie agreater loue to 

his brother then to his brothers children, hee 

ſhall firſt be admitted to the executorſhip , and 

obtaine the legacie, and enioy the ſame during 

his life,and after his deceaſe, his children then ED 4 
ſhall be admitted®* . But this vnequall order of many -omrenne 
affeQtion hath not ſuch vnequall effect, when deco quiſibi &hzred, 
the teſtator doth make his brother and his chil. {*>feud.lul.Clar, || 


; ; d.q80.ny. 
dren execntors , by this worde axd , orwith, h)laſin L.Gallus-s. 


: | quidam reRe.f de lib, 
S$ before hath beene declared , for then kg 0 mpg wn 


they bee all admitted equally and not ſuccel- ,$0.n.5,quz opinis 
liuely * ab omnibus iuris in- 


| ET 2,2. tcrp.citrecepra,air 
An otherlimitation is,” whenT authoritie Clagndink 


4 | IS 


1)LATitio.aut Serio. 
dc leg.2.L,vtrum-$.ca 


quidam.dereb.dub. ft, 


C.deverb.ſignit.limi.s, 


regulx limitatiancs. 


is granted to another of making eletion : For 
example; the teſtator maketh his executors A, 
or B. whome the Ordinarie ſhall chule , or gi- 


k)laſin L.cum quid. 


The gt part. 


ueth an hundred pound to A.or B. whome the 
executor ſhall chuſe. In this-caſe, this diſtunc- 
tiue or, ſtandeth properly, and is not changed 


into a coniunctiue:and ſo election being made 


of the one,the other is excluded. 

_ Anotherlimitationis, whenTt the one of 4 
the perſons is not capable of the executorſhip 
or legacie - for then alſo the diſtunctiue tan- 
deth properlie,and the other perſon alonefſhall 
obtaine the executorſhip or Jegacic*. 


Of vncertaintie reſpecting the thing 
bequeathed. 


1 Whether vuncertaintie by reaſon of generalitie in 
the thing bequeathed, dooth make void the diſpo- 
ſition. 
2 Whether the diſpoſition bee wvoide when that is be- 
queathed which of the Logittas is called Species. 
3 Whether the legacie of wine or corne , no quantitie 
| being expreſſed be woide. 
4 Fy the equitie of the eccleſiaſtical lawes, wncertaine 
teſtaments are ſaued from aeſtruttion. 
5 Who ouzht to chooſe where a legacie is ginen gene« 
* rally,#he exccutor or the legatarie. 
6 The maner ofelettion. 
7 Of legataries who muſt chooſe firſt. 


8 Of collegataries diſſenting amoneeſt themſelues , 


what meanes is to be wſed, 


0. 


">, 


of a man, as a ſhippe,a gold chaine,or of weight, raliter.Inſtir.de Jegat, 


how teſtaments become wvoide. 


Q.X- 
Fxrz&cHat the diſpoſition or bequeſt is 


glomectimes ouerthrowne or deſtt- 
| Yeu of effect , by reaſon of the 
CNRS vncertaintie of thething bequea- 
——thed, may appcare by that which 
hath beenealreadie ſpoken of error inthe thing 
bequeathed®: For by what meanes the teſtator a)Supra.ecad. part. $.5 
dooth erre, by theſame meanes is his diſpoſt- ' 
tion made vncertaine : concerning which kind 
of vncertaintie, whether it deſtroy the legacie 
or no, dooth there appeare. Now therefore of DGlol& DD.nL.le- ] 
ſome other kinde of vncertaintie reſpecting the ,go.generaliter.&L.f © 
thing bequeathed,and namely whether the vn- domusfde leg, 
certaintie growing by, occaſion of generaliric, ©/Acur! Bar. 8 com- 
make voide the bequeſt, or nor. | legato. quamuis Zafius 
Firſt, whenfany thing is bequeathed vnder !24.E-&1o.Rub. lib,z, | 
ſuch generall wordes, that the meaning of the pa tare 
R j=4 cunt inutile quide efle 


tcſtator is vaknowne, the diſpoſition remaineth legatum,non tamen 
without effect:as when the teſtator ſaith,7 do be- 3% eres dando quid || 

MY mmnmumalibererur, | 
queath ſomething,or I bequeath a ſubſtance, or I ſedquiaetlutum adeo 


bequcath a bodze, or 4 lining creature” , for that &ivcerrumelt Jegaril, | 
ids ths Ta 1 > 1 1G vtinutlem.potius qua . 
WHILCA tC LOgLHANS CALI genus CIMNCT Genera {4 vtilem aftum,concipe= 


mum,or ſubalternum,being bequeathed, the exe- re voluiſſe,tettator in- 
cutor is ſaid tobce deliuered, ifhe cine but a ©gatur. 
< BY 5 O d)Quod enim dialeQti- 
PCeece of bread, or 2 fc: cis eſt ſpecies Iuriſtz 
If theft teſtator bequeath ſuch a thing,which. 855 appellant, que= 
Fae; be lod Ld Beit S admodum & ſpecies 
in Logicke is called (pecies*, & 1n Jaw genus then y,geurs juriſcentul- 
weare to coſider,whether the ſame thing do re- 53d quod ÞialeQici 


= Oe» : appellant indiuiduum, 
cciue his limits of »ature,as a horſe,a tree,&c.or Mg era.” 


'& = 


—  — — — — 


Ll 2 number, 


4}: | T he ſeutnth part. 
e)Zaſ.lib.1,Singre- wmumber,or meaſure,as lead,money wheat*,&c. 


- 07 wpgmagey 2 os In the firſt caſe, viz. if the teſtator bequearh 
neralitcr. a horſe,the bequelt is good, whether the teſtator 


f)Bar.Paul, dc Caltro.'h3ye any Or none EE 
& Dottorcs 11 Ps : 
Liikeato. :  Intheſecond caſe, viz. if the teſtator be- 


qucath a /hppe,or a golde chaine, by the common 
g)Angel.& Alex, in. opinion of writers,the legacte is voide®, vnleſle 
fidomus.ff;deleg.r. 
tafineand ns, FEtcſtatorhaueaſbippe, or achaine. But 0- 
ampl.2.& 3.Bar.& thers are of opinion that the Iegacie is good, al- 
99 102147 1h though the teſtator haue no ſhip, or chaine®: 
"oy Hogg and this opinion {cemeth more reaſonable, 8 
h)Zaſ. mmguney Fer moreagrecable to the cquitie of the eccleliaſti. 

oTel1,42.43 090.1 CCKI : . . . 

Jereftr.eonins bbs, Calllawes*, cipeciallic if the reſtator knew that 
c.26.Minfing n$.ſed hehad no ſhip,or chaine of his owne, when he 
fi generaliter, Inſtir, de 


made his will. 
Icga.n.g.to.Claud.cau- ! AS 
tiuncula,& alij,de qui- In thethird caſe,v1z. iftthe teſtator doo be- 
bus Peckius in d.c.26, Queath /eaz, or moncy, or wheate, notexpreſiing 
qui hanc ſententiam | | T6 . 
Srveiorem defendune ENCE quaniitie , the bequeſt 1s vnprofitable, be- 
inre magis dubia,ne- cauſe of the great vncertaintie : at leaſt it {cc- 
= 1g 1 meth the CXCCUtor 1s deliuered, by deliuering a 
.61.n.qinfn, —VCriclittle*, Howbeit if thelegacie conſiſting 
)Zaſ.in L.Tricicuw.& jn weight, number, or meaſure, be diſpoſed for 
in L.ita ſtipulatus,de hh 2 
verhobt © theperformance of ſome acte, or other certaine 
k)L.nummis.f. deleg. Conſideration , as for the building of ſome 
3-Gl.ind.L. legato. bridge,or amending of high waies,or for the e- 
__ » ducationor alimentation offomeperſon , or 
maintaining him atſtudie, or for the relicfe of 
the poore, ortor the repairing of the Church, 
or for other like vies: In thele caſes the legacic 
is notvoide, albcit noquantitic be expreſfied » 
forſo much is vndcritoode to be diſpoſcd, as 
may ſatisfie or anſ{were that purpoſe, whereunto 
it isappointed;and as the ordinaric conſidering 


the 
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the neceſſitic of the thing,and the abilitie of the 
ecſtator , and the continuance of the gift , ſhall runs tr as 

SS | )Zaſin L.ita ſtipula« *? 
deeme conuentent'* rus.de verb.ob.f. n. 143 | 
Moreauer, by the | equitic of the lawes eccleſi-15-& Ripa.ineand L, * 
aſticall, not onely the legacie gencrall of things "*7©9:He86: 
conſiſting in weight, number, or meaſure,as of 
wine,of oile,of cornc,ot iron,ot brafle, mony, 

&c.is good andauailable, without any quanti- 
tic expreſſed by the teſtator, which quanritic is 

vnderſtood to belefr to the diſcretion of the or- 

dinarie,to be limited by him as due circumſtan- » 
ces ſhall induce him ": butalſo by the ſamet e- —— c_ 

quitie,it ſcemeth that the general legacie euen of c.1.de dcc.extr.glofl; 

that which the Logitias cal genus(which may be £PD-in<. nos quide,. 
; DS 6 > , < .CXtra, ; 
verified of things different in kind)is not void'; n)yeclurifi animal le 

bur it is to be certified and declared by the Or. gatum fuerir Zaſ. in L. 

dinarie according to the cſtate of perſons, the ummm moans : 

common cauſe, and whatſoeuer may be collec- fntnonnull.1.9.1. 
ted by other circumſtances” : much lefſe 1s the ?/Za{vhr lupra.&in 

: | {11a ſtipularns. fide: 
legacie void, where the teſtator doth bequeath ye1.b.& ibi alex. 

a certaine quantitic of corne, or wine, or other Ripa «4 

things conliſting in number, weight, or mea- 

ſure,not expreſſing the kind of corn,viz.wheat, 

ric,or barlie ; or of wine, viz. whate, fecke, or 

Claret”. es 

Here it may bee demaunded, who Þ ſhall Pea rcp he 
chooſe, where the legacie is generall, theexecu- 

ror or legatarie ? To this queſtion thus: If the 

teſtaror doo cxpreſly graunt the cleftion , the 

doubt is eaſily anſwered : he to whom theelec- 

tion 15 granted ). q)Graff.Theſaur.com., 

If there be no expreſſe graunt made by the ene 

teſtator, then ifthe wg of the diſpotl _ in Llegato.(.de legsrs. 

Ki > e 


i | T he ſeuenth part. 
| rJGtoCinLlucio.f. be direded ro the legatarie : as if the teſtator ſhall 
de ley,2,  fay, I will that A.B. ſhall hauca horſe,the electi- 


& h £c0jin'o commu- 


ris 20, tefe Grifo, 4, ON dooth belong to the legataric': butif the 

6./:220..4.62.3.2. Wordes of the diſpoſition be adjirected to the exe- 
\Couar >, 411d1Can- 7 11 . 

* JRougr N/29122®” Cator : AS If the teitator lay,l will thatmy execu- 


re. de ref{ta.cxtie tg, : be 

paſ% 21nd Licoaro Or 21Ue to A.LB.a hore, then the election doth 
- ) 5 O ; : 

9u9109: 0p1m0 £m anpertaine to the executor. It the wordes be 
mis ett,veper Gral, Þ © RF ARPPY EC WWNOt hot Y. 
vbi ſupra. _ netther atrectca tothe executor,nor to the leeatarie, 
e)GlofſAlex.laſ.Zal. 1t 1s anſwered,thatit the thing bequeathed haue 
- 131 ON ep UNE FE NEI | a A 
Fo " q <+.an, 6 w ©. his limitcs afſigned of pature,then the elcion is 
| - tiacommunis eft,ait 11 the legataricin caſe ſuch things be extant a- 
G:a1.49q.62.n.3- monegſttheteltators goods:and in caſe there be. 


 y)laſ.ind.L.legato. n. | Ps * 
25Gafl d 9.63 nz. No ſuch extant, the election is in theexcecutor' . 


yerb.aur vero.contra- But if ſo be that the thing bequeathed be limi- 
net F S. ted by man, the election dooth apperteine tothe 
Srior dginio com- 'EXecutor *: and ſoit 1s of things conſiſting in 
munis,ytpereund.  number,weight,or meaſure *, albeit there be of 


Grafl, | 
SL%4.f ceTciric. thoſe things extant amongeſt the goodes of 


vin. $olcoleg.Zal.in the deceaſed”, much more if there be none 
d. L.legato.n.1s, i extant®. | 

v)Arque-hec pinto : . . 
communiter approbas Prouided Talwayes, that of thoſe things 6 
eurgfiue reſtaror de  1yhch be cxtant the legatarie hauing the bene- 


ro ſenſerir,fiue no, us 
OSS bi fupra. fite of election, muſt not choole the very belt”, 


qu camendiſtinguit. ynleſſerhere be no more but two of the things 


z Min-inz1n dS.B 82 extant(for then he may chooſe the better®) or 
neralite.n.7.Zalind. 


L.lcgato in fin. valeſle the teſtator do graunt election, for then 
a)_ioinLiquisz, he may chooſe the beſt ©. And likewife on the 


filio,$.it quis plares. it, 


de1co.1 Zaſtnd.lle CONtraric part, where the cleCtion belongeth to 
gat genera/icer,n.1 z- the executor,he may not obtrude to the legata- 
One 1jecthe very worlt of thoſe things which be ex-. 
gencralitcr.n.6, O 

b)L.6 feruus,$.cum | 

homo. ff.de lev,r.Zaſin d.L.tepato.n.r4. (c) L.2.fde option. leg.& Weſenb in ennd, tit. 
n.r.perL.inteſtament:s.de reg.tur,. 8 regione {tar Zaſiusſcribens, quod etiamhi legatatio 
dctur optio,non ta.nen optiuma,ſcd mediocria lunt eligendaiin d.Llegatc.n.1z. 


tant 
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tant inthe patrimonie 4: and whereas there be 

not any ſuch thinzes amongeſt the teſtators 

goods, the executor muſt prouide ſome com- CAR LIENS 
pcetent thine*. | de 20>" +: 


; Furthermore, itis tobe remembred, that if f9<indubirarumin 
, Re pecicdh?, Sed in quiti« + 
the teſtator hauing two things, wherof the one racibus & in fummis, 


is much better then the other{be it for example quod minimum eſt de» I 
bert intelligitur,ſft Ca. } 


two horſes) do bequeath to two perſons either g,a ond 4» 
_ of them a horſe,he thar is firſt named in the te- L.legaro.n.g. Verum in 


ſtament may firſt chooſe. * huiulmodi legaris fer- |} 
uandum eſt bontviri - 


| Finally, this 1s notto be omitted, that if thef arts; trum. Archid,in C, ; 


legataries diſſent aboute the election of the poonpoag ſunt.r.qut. 
thing bequeathed,this controuerſie is to be de- {29'2 ©-3-dedec, exe, 


cidedby lot,it it be not otherwiſe reſolued who <)zal.ind IL.legato. n, | 
In that choiſe is to be preferred®. 22.poſt gloſſ.1bidem. 


f)Bar.in L.,qui duos. | 
f.de leg.r. qux ſentene 
ria communiter approbatur, vtrefert. Graff. d.$.legarum.q.6z.in hn.(g)$.optionis. Inſtite - 


de Icga, 


Of yncertaintie in reſpect of the 
time or date of the te- 
ſtament. 


1 WWhen it 1s uncertaine whether of two teſlaments 

is later, both are voiae. | 

2 The teſtament in fauonr of children is preſumed 
a. 

+ T y teſtament ad pias cauſas, is preſumed liſt. 

4 T he will once prot ed,is not to be reproued oy an 0- 
ther of the ſame aate. | 

5 A ſouldier may die wich two teſtaniegts. 

6 Which of theſe two teflaments tis preſumed ater, 
the teſtament ad pias caulas, or the 1e/ament ine 


tc libcros. : 
El 4 C.Xls 


 iGClofſ.in L.vit.C.de 
 ediQ.ViAdriaoll, 
| Clar.$.tcitm.q.100. 
© b)L. quzrebatur. &. de 


” rc{t6. mul. 


: Cc)Bar.ir L,t.S.1 f#.de | 
bon.poſl.lecundum 
I Tabul., 


| Barind.$.r.Sichar. 


31:1 L,vic.C.de edito 


- I. Adr.toll. Mantic. 
| d2comeR.vit.yol. lib. 


2.tIt.15.N.17. 


BF £<)laſ.& Sichard.in d.L. 
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vir. 


f)Bar.in d.$.1.Taf. 8 
Sichard.in d.L.vit, 


g)L-quzrebatur.F,! - 
gul.tcſta, 


T he ſeuenth part. 


dx), 


T Here f two teſtaments be founde, 

x but vncertaine whether of them is 
Sal che later : in this caſe neither teita- 
mentis good', forno man can die 
with two teſtaments®, and ſo the 


 oneteſtament doth deſtroy the other”. 


| Neuertheleſſe, if theft one teſtament be 
madc in fauour of the teſtators children, or of 
thoſe who are to haue the adminiſtration of his 


__ £oods,in caſe he haddicd inteſtate, and the 0- 


therteſtament in fauour of others; then that te- 
ſtament ſhall preuaile which is made in fauour 
of the teſtators children , or of them which 0- 
therwile arc to hauce the adminiſtration of his 
o00ds', 

Oritfthe one teſtamentbe made ad pras canſas, 
the other nor; then that teſtament ad pras canſas 
1s preſumed Jaft,and ſo to take place*, 

Oritf the one teſtament be proued (the other * 
perhappes notas yetappearing) and the execu- 
tors in poſſeſſion of the teſtators goods by ver- 


tue of the teſtament alreadie proued,itis not at- 


terwards to be reproued,nor the executors dil- 
ous: os, 
policſled, by meanes of the other teſtament of 
the ſamedate*. 

Orit} theteſtaments be militaric teſtaments, 5 
for then perhaps they are both good, becauſca 


louldicr may die with two teſtaments®. 


- | Whereit is faide,that thatteſtamentis pre- 
ſumed later,which is made in fauour of them 
Ol | that 
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that are to haue the benefite of the adminiſtra- 
tion of the teftators gobds,or ad pras cauſas , ra- 
ther then thoſe teſtaments which are not made 
ad pias cauſas, norin fatiourot them which are 
to haue the adminiſtration : WhatT if two te- 
 ſtaments be found, the one in fauour of the te- 
ſators children, or ſuch as are to haue the ad- 
miniſtration of the goods of the decealed ; the 
other made ad pias cauſas, and it dooth not ap- 
peare whether of them is formeror later , whe- 
ther is to be preſumed laſt,and ſo of force*I ſup- 
poſe that ifthey which are to have the admini- 
{tration of the teſtators goods,in whole tauour. 
the teſtament is made,be the teſtators children, ÞMantie.de conief. 
5 . .* vir.vol.lib.6.tit.z.n. 43. 
then that teſtament made in their fauour is to yige ſupra r.part.$. 
be preſumed later, rather then the teſtament ad pen.intin.&quodidi 
pras cauſas*; otherwiſe the teſtament ad pias can- IN on wore 
ſas is to be preſumed later, rather then that te- i)Manric, vbi ſupr. pex 


ſtament made in fauour of collaterall kinſ- -/#pcimus.C.ce ſax 
men' croſan.ccclelia. | 


Ofanynperfect teſtament, 


1 Twoſorts of unperfect teſfaments. 
2 Whether a teſtament which is vnperfect in reſpect 
of ſolemnitie be voide. 7 

3 Whenateſlament wnperfett in reſpett of will is 
Vorde. : 

4 T wo meanes whereby teſſaments are ſaidc to be vn- 
perfedt in reſpedt of will. 

5 Whether the teſtament be .voide which is unperfect 
by the former of theſe two meanes. 

6 By the cinill lawe the teſtament wvnperfect in reſpect 


Ll, of 


Oc. 


fing.in$. fed cum pau- 


T he ſeuenth port 
F of will is voide. 
| 7 Whether a teſtament ad p1as cauſas bein i 1MPper- 
fedt inv reſper? of will be voide. 
$ Thatni:ich hath pl. 1ce in teſlaments ad pias cau« 
fas hath place alſo 1 11 0uT teſt aments. 
9 Whether : teſ{ament being - Pnperfect 7 im reſpect of 
#{l, by the ſecond meanes ve voide or not. 
follZ; hat if the tejlator after hee haue declared his 
whole will, reſeruc ſopewbet to be done at an other 
n. 111me. 
11 What ifthe teſlator hauing declangd his teſtament 
doo end for a Notarie to write, and ate in the 
meane time. 


d.x1j. 


IETTD F imperfect teſtaments therebetwo 7x 
aN ſorts, the one vn perfed i in reſpect of 


0 {7 ſolemnitie . the other vn ertect 1 in re- 
SY SA. a F 
—— {pc of will. 


Caſtro. - & alij Bocr, | 
decil.240.n.g.&5. 
b)Sichard.& aly,in d. 
$.cx imperfe&o. That reſtamentis ſaid tobe vnperteRt in re- 


©)Supra t.pat:$.7.% ſpeft of ſ[olemnitie, which wanteth ſome of the 


art.4 $«23 
f E laſSichard. & alij,in legall requilites, neceſſaric to the conſtitution 


d.S. cx imperfetto. L.ſ1 and denomination ofaſolemne teſtament”, of 


de reſta.tf L.f 
 aceſtafac. WhICh we haucalreadic ſpoken? 


poſſ.C. Thatteſtament is ſaid to be imperfect in re- 


e)L.r. de iniuſto res, 
Ee iieg fpectof will, which the teſtator hath begun,butr 


$.ex imperfeto. C.de Cnorkiath as he would, being preuented by 
reſta.s DOG. Min- death , infanitie of minde , Or > other impedi- 


lattm. Inſtit.de teſta, ments ' 
ord.n,2.1ul.Clar.S. _ The} eeſtament which 1s vnperfect in re- 
teſtn.q 89, ſpect of ſo/emnitze, is vtterlFvoide by -the ciuill 


F)c.relatum.el.r.c.ca 


elſes.detefta.cxtra, 1awC": burby the lawes eccleſtaſticallf,and c{pe- 
; cizlly 
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cially by the generall cuſtome of this realme*®, A beqerg repu. Ang, 
the teſtament is good without any ſuch ſolem- er ro Pcs 
nitics,{auing that where lands,tenements, and prouinc.conſt.Cant, 
hereditaments be deuilſed by will;the folemni- 
tic of a writing in the life time of the teſtator, is 
preciſcly neceſſarie, without the which the de- 
uiſe of lands, rencments, and hereditaments is , 
meerely void. bye nana, 
The ft teſtanent which is vnperfe&t in re- Tra&.vt ſupra.Quod 
ſpect of will, 15 ſomerimes vtterly voide, and menquere. 
ſometimes it is good.,(o tarre forth as itis done: * 
which diuecrſitic of cftects, doth ariſe by the di- 
uerſitie of the meanes whereby the teſtament 
is vnpertect. 
If we would therefore know particularly 
when the teſtamet is vtterly void or not, which 
is vnperfectin reſpect of will,it bchooueth vs to. 
take particular view of the ſeucrall meanes =0 
whereby the will of thejteſtator is made va- ” 
perfect. | bes 
Theft meanes whereby the teſtament ts vn- i)Maſcard.Frad. de | 
perfect in reſpect of will, ſeeme to be two! - the Ne 
firſt is, when the teſtator after he hauc begunne cundus caſus.Grafl, 
to make his teſtament, and intending to Fenton pum S. re- 
proceed further at that preſent, is then ſuddenly ©; faws, 
cuen whiles he is making of his teſtament, pre- 
uented by death, or ini{anitie of minde , or by 
ſome other impediment , fo that he cannor h1- WO OF 
$5 - | 'L.fiis qui de reftam, 
nith the ſame according ro his purpoſe *. Eianolim.oattc. 
The other meane is , when the teſtator 1s fta.tac.potl. C.lai'& 
not hindered at that preſcnt time of making his ENS penly 
reſtament, but after he haht begun to make his —© * 
teſtament, deterreth the tinjthing or pertecting 
| thereo | 


The ſeaenth part. 
bn 28 i ad thereof yntill another time , and in the meane_ 
/Paul.de Cate. cont.75., tHMe dicth , or otherwiſe becommeth inte- 
| yol1.&conſil,450.vol, ſtable! 

EEE! Whenfthe reſtament is vnperiett after the 
| £.18. : firſt maner, it may ſeeme that the ſame is vtter- 
wy _ ly voide, euen touching that which is alreadie 
cidſima $.cx imperte- done; yea although the teſtacorhad appointed 
| Qo.Cie ceſta.quorum an executor,which is the ſubſtance of the teſta- 
| 155 0 mg T 4. ment:and there? is no queſtion, but thatby the 
| Michacl. Graff. Theta. Cluill Jawe it 1s voide,, though itwere the teſta- 
3 2 112 2E% mentof'the father amongſt his children”. Bur 
Ra.excr.n.y.Tiraquel, Whether it bee voide 7Zure gentinm, and conſe- 
' depriuley. piz cauſz, quently by that Jaw which we vſe here in Eng- 
47 oops I 96 land, is a queſtion not altogether vndoubrfall: 
el.1.n 6.Paul. de Caſtr. and the reſolution ſeemeth to depend vppon 
59 #-{<pagrioay 79 the veritic ozanother queſtion : namely , whe- 
| vols. Graff Thea? © thera teſtament ad pies cauſas being vnpertet 
com.op.$, teſtrh, q 18, with that impertection of will, be good or not: 
=” ancog pow For ifa teſtament ad pas cauſas be good , not- 
A fpraparer, withſtanding ſuch imperfection, then our teſta- 
mentsareall9 good : and if that teſtament bee 
 Bald.in rep.L.r.de 
facrolan.eccle. C.q.s, Not go0d; then ours are likewiſe nought : for 
Angel.inL$ is quide | theſe tetaments a4 plas canſas, Are ruled ſecundum 
weli_EF 1-389 j"8 l ins zentium”; and ſo arc ours*®. + 
Na,excr.Are.ind.L. Now frhara teſtament ad pias canſas being 
4 . 40S Þ Uhhg * ynperfect in reſpect of will,ts vtterly void, euen 
6 SE daiCclabt touching that which is alreadie done,is holden 


2 4.vol.z.Tho,Graw. by a great many of writers, and thoſe of great 


n- 9115-0mgy accountand authoritic* \ whoſe opinion i is alſo 


hac conſulcifſima. $. ex teſtified to be common', and highly extolled': 


impertecto, 
q) Iul.Clar.$.teſtm. «q.7. Immo magis eſt com.air.Graff. (r) Ab hac opinione in Pra. 


non licere recedere icripfit Rujnus.confil. 7.n; 8.vol.3.Eand. op.cfle non modo com. ſed 
canonicam & yericimam,laudar Viuius.Theſau.com, 'op,verb. tcltamentum, tandem ma- 


gis communcm. elle, affcrit es Sacſt,n.q.19, 


_ their 
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their reaſon is , becauſcin this caſc here is de- rg 
: 1mpertecto, 
fe& of conſent, without which conſent no te- c)Clar.$.rcſhiq.7. 


ſtament is good'. There is defect (ſay they) of v)Nempt quod reftth. 


conſentin this caſe , becauſe teſtators whiles *42n< volunraris ime 
ertetum,non yaler 


they are making of their teſtaments , yntill they incerlliberos,ergo nec 


haue finiſhed the ſame,doo put in, and pur out ,fauorepiz caulz: Sed 
; . ©negatur argumentum 
they adde, they reuoke, and they alter manie per caquz ſupetits. 


things alreadie by them diſpoſed* : Other rea- ditaſune prima parte 


> hr EE Oy. : 47-5 deprinleg.vtriuique 
ſons alio they haue, the whichin my opinion Eres 


arenot altogether ſo forceable”. x)Bar,& Imola.in L.is 


On the contrarie , others whoſe not onely 4"#.dercſta.Caftren, 
h . di o b h .* #' d conſil.456.vol.1.Pa- 
number is more exceeding, butauthoritie and ,,ri0%.: dc ſucced. 


eſtimation more excellent,are of this opinjon, abinceſtar. exer. Alex. 
that whezc the teſtator hath begunne his teſta- ig noone 
ment, and hath bequeathed certaine legacies reſta.Arc.in $.tin.Inſt, 
ad piascauſas, and intending at that preſent to Jhmod.eſta.intr. 
. al.co If, 4, 
proceed further, is then ſuddenly by death or cinta. "> a 
other impediment preuented, or hindered, reg 3900.1oh de Ana. | 
that he cannot finiſh his teſtament : neuerthe- CORINNE. cont 
lofi obinio loan; Lowell bo ' 42.vol.q. Calca. conkfil, . 
eſſe thoſe legacies alreadie made ad pras caſas, 13.Dec.inc.1.de fide 
are not thereby infringed, burdo continne ſtil int cxtr. Iinaquel, | 
firme and effectuall, as if the reſtator had fini- carers ng, 
ſhed his teſtament , according to his former bac.verb.reſtin.Couar, . 
purpoſe*,and this their opinion is teſtified to be: N£*Carum.chr.de. 
more common] y receiued'. The reaſon of their y)Tiraquel.TraRt.de | 
opinion 1s, becauſe touching thole legacies al- priuileg.piz cauſe, 
mo ata th . EW: prunleg.7.Maſcard. de 
readie giuen, there 15 no detect of narurall con- probac; verb. reftin. 
ſent” : For although there bee imperfeion of z)Panor.ind.c.r.de 
will in reſpect of his whole teſtament, becauſe \*<Favimeſtar. - 
the teſtator cannot abſolutely finiln theſame a)Tiraquel.de priuileg - 
according to his purpoſe : yet inreſpect of that PZ cauleprimleg.7, 
—M- F ; 112 Decinc.l.de fide 1n. 
which is done,there is no imperfection of will* g:.cxrr. 
{the perfect is notto be hurt by the impertect”) b)c-vule,de regius, | 


And EXUA, 


The ſenenth part. 

And albcit teſtators whiles their willes and te- 

| ſtaments are in making doo many times adde 

and diminiſh,and alter diuerſethings,yct who 

is able to ſay that concerning this, or that parti-. 

cular legacicalreadic giuen , "theteſtator would 

haue made any addition, diminution, or altcra- 

tion: The preſumption is rather to the contra- 
-. c)L.cum quiyolunta 

tem. de probac. TIC forperſcuerance and not mutation of will 

Is preſumed. In deed if it can be oa that 

: the teſtator did meane at that preſent to alter 

' thoſelegacies before giuen ere he had finiſhed 

| his teſtament and could nor , being then ſud- 
©)Paul.deCafrint. denly preuented by death, or otherwile, then 


wubemus.deteſta,& 
DD.inL.pen.delnſtit. the former opinion hath place! thatthe dil pO- 


& ſub.C. ſition 1s voide,otherwiſe not. 
pnrxt By t this now which hath beene ſpoken of 9 
cordequam in ore, teltaments ad pias cauſas. we may dec wW hether 


_ inf qui.f.de gur teſtaments here in England bee good or 


not,when they be inperfed] by the firſt meanes, 
VIZ. where the teſtator whiles he 1s in making his 
teſtament,after he haue appointed an executor, 
or giuen ſome legacies, and intending to. pro- 
ceed further,is enen then uddenly interrupted 
and hindered,that he cannot finiſh the ſame ac- 
cordingly. | 
\ When the teſtament is imperfect by the 
ſecond meanes of imperfection ot will, that is 
to ſay,when the teſtator after he haue begun to 
make his teſtament,doth put off or defer the f1- 
*  niſhing thereof vn till an other time , and in the 
 __.._ meanctimedieth,or is otherwiſe letted,that he 
| cannot make an end thereof,as he meant, how- 


locuer by the rigour of the cimll lawe the teſta- 
ment 
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mCt in this caſe may {ceme to be void,cue rou- | 

ching that which is alreadie done*: yct by that f)Paw.de Caftr. con- 
, . . . 1 

lawe which this realme of Enzland doth admit , in 


1.450.v0l.z, 


this caſe(I meane zus gentzum) concerning thoſe 


10 


things alrcadie diſpoted , the teſtament is not 


voide by the reaſons before alledged. Foras in 

the former caſe the legacies alreadie giuen are 

not voide, whcre the teſtator cannot finiſh his 
teſtamentas he woulde at thattime: ſo in this _ 
cale,the legacies bctore diſpoſed,or the conſti- * 
tution of the executor befor made , dooth not - 
become voide,, where the reſtator cannot fi- 


_ _ TEInReng as he purpoled ar another g.)Cum igitur cadefm 


| : ratio in vtroque caſu 
Much lefleF is that teſtament voide,where milter,idemeriamius 


OPER 7 TE Rn . . conſtitui oportet, Nec 
the teſtator hauing declared his whole will and ©. as, febigs 


intending to do no more at that preſent , reſer- rionis identidas inſpi- 


ucth ſomewhatto be doneat another time,and <'4><t AymoGra- 


: 8 ar | — .z. uetta.conhl. 190, 
in the meane time dieth: For cucn by the ciuill 2 


law in this caſe the teſtament 1s perfect, NOt- 11am & Sichard, 
withſtanding ſuch reſeruations*. Wherefore if in L.pen.C.de Ioftir. 
the teſtatoratter that he hath made his will , do fone oi n 
_ . ' PEE . COMmM.,OP.y.te -Q.I 2, 
lay that he wiladde,diminiſh ,oralterany thing ,,, —_ "ng pneg 
in-his will the next day;, and die in the meane communiterreceprang 
time,betoreany ſuch additions,det ractions.,or SG m—_ 
altcrations be made, the teſtament is notto be n.zo2. : 
noted of imperfection by any ſuch reſeruati- 1)Simo.de Przris.de 


on of adding.diminiſhing,or altering his teſta- yy ns | 
ment; becauic theſe things may be don by way 

of codicill, without the which the teſtament is _ 
ſufhctently perfeRt*, and eſpecially the teſta- oe oor 
ment remaineth firme and effectuall, where the © 


teltator dooth ouer-liue the time by him pre- 
icnbed 


The ſenenth part. | | 
ſcribed for ſuch additions,diminutions,or alte- 
rations,for then he is preſumed to haue repen- 

| | ted him of ſuch additions , by not dooing the 
UAex.conl-74.v0l1. fame when he might. 
Olden deaction, clafl. - 
5.101.498. Paul.de Caſt. Hereunto f it may be/added, that where 1! 
= uvemus.Cderc- the teſtator hauing declared his whole will be- 
20 tore witnefles,cauſcth the*Notarie or Scribe to 
be called vnto him intending to haue the ſame 
Ys - committed to writing , for a more ſufficient 
m)Atex.inL haccon-. nroofe of his teſtament , and before the com- 
ſultifhima.$, ex imper- * . . b : 
feao.C.dereſta.Graff, MINg of the Notaric dicth: In this caſe the te- 
| Thefaur. com.op.qu2. ſtament is good , and ought to preuaile as a 


n.s, Mantic.decomec. q,, ; __ . Ad 
vityol.lib. tiro.n,s Nuncupatiue teſtament” : neuertheleſſe, if it 


vbr oftendithanc op. may be prooued, that the teſtator did reſtraine 
| Efſecom, |  himſelfetothe written teſtament , and thart it 
n)Bar.poſt Dyn,inL, *. " : 
ve iure codicill, Was his will and meaning, that the teſtament 
Oldrad.confil :19.Ca” ſhould not be of force, vnleſle it were written, 


qo 1=aty fy wo then the teſtator dyeth in the meane rime be- 


kius.detefta,.conivg. fore it be written, the teſtament ſhall not be al- 
l.r.c.13.rafl. Ihe- Jowed asa Nuncupatiue teſtament, & ſo notat 
ſaur.com. op $.teſtt, nt Te : 

PR all”: Buritis not preſumed, by ſending for a 
o)Couar.inc.r:latum. Notarie, that otherwiſe the teſtator would that 


el.1.de teſta.cxtra.n. . . 
relterria tonclage, DIS teſtament ſhould rake no place , vnleſle it 
Mantic.d.c.7.n.6.  WCre Writte*,but rather for a more ready proofe 


Þp/Grafl.d.S:reſtin,q.12 of his will E- 


1n fin. e 
__ Of defedtintheteſtators 


meanin®. 


i No teſtament good without a firme reſolution of the 
 mindetomake a teſtament. 
2 Wardes vitered raſhly, or unaduiſedly done, not 
impert 4 firme purpoſe in the teſlator. 


3 1 
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3 It is the mindc and not the words which gineth life 
to theteſtament. | : 
4 Whatisto be conſidered to prooue a firme intent of 
making a teſtament. _— 
5 Ofthedraught of a willinwriting. EHt: 
6 If amriting be founde in manner of 'a will, whe. 
ther is it preſumed the verie will,or but a draught 
thereof. | | 


= 


» C.x11}. 


\ Þ 


F theft teſtator haue not animun te- EE. 

ai, that is a firme reſolution, or adui Weng paagpecbrnyr 
ftan © cad fi On. me j t2\ta.$.planc.Inſtit.de 
ſed determination of making his teſt4- mil.ceſta, 


i N b)L.vit de reſta.& 


13 
V2) Os 
E=2 met, his teſtament is voide,or rather 7/- ee rent 
9k, gs .ibi,& in d.L.duus 
2 noteſtament*. And thereforeTit any man raſh- & g.plane. Hottoman, 


ly, vnaduiſedly, incidently, icaſtingly, or boa- on vol. RY 
TY . . CONIN1,179,VOL.2, . 
ſtingly,and not ſeriouſly ,nor with a firme pur- ©0684 1ol.4.Hyero, 


poſe to make his will,do ſay andaffirme (as of- Foy — han 
' q © TCELUT.IT, 
rentimes it happeneth) rharhe will makeſuch a © Mel 
man his executor,or will leaue vnto him all his vir.vol.lib.2.cicr5.in 
3 goods,this is no teſtament*: For itis the mind f.-Lex teodo.ft.de 


| : hered.inſtic. Arq; huc * 
and nortthe wordes of the teſtator, that giueth rn 46 fuperi? 


| 4 lifero thqteſtament. Which T minde or earneſt ime fcripra ſuncin ex- 


: d plicatione definitions 
gs to be proued by circumſtances*, TE EE 6 
4s that 


teſtator was veric {icke when hee tentiaz.part$.3, 


ſpake theſe wordes *,or that he did require the 4)SloflinS.plane. In- 
it.dereſta.mil, | 


witneſſes to beare witneſſe thereof*, or that hee 5G joninLdiuus 
framed and ſctled himſelfe carneſtly to theana- de wil.reſta, ' 
king of his teſtament®, orby other circumſtan- penny: gloflind.L, 
ccs of like eftect',wherein the Indge is to con- g)Gloſlind.I.plane, 
{ider the condition of the perſon ſpeaking the Es am cy 
words, the time, the place,the occaſfion,the ma- {hain © 


M m, ner 


Fey 9) 


” 
- 
* - Av 4. 


| | | The ſeuenth part. 
 YMenoch.de arbitr. ner of ſpeech ,,, and in whoſe preſence*, and 

Iud.lib,z.ccntur.s, cal. 

2 RR namely whether the words were of the preſent 
 &)Paul.de Caftr.inL. or future time*® : and if the words be of the fu- 
--* "50 # ture time, then whether they bee ſuch as doo 

import the acompliſhment of the aR,or butthe 

NAlciat.Ripa.& alij, in Deginning onely : for thoſe of the former ſort 
L.ſcruiclcQione, #.de being executorie,are equiualent to woordes of 
_— - the preſent time': By which circumſtances the 
F diſcrecte Iudge may the better colle&,whether 
; | he that vttered the words had a minde or pur- 
1 RI jt 45<- poſe thereby to make his teſtamentor not”. 
re poteris, vod: firim © = AS Wordes f onely withouta conſtant pur- 5 
raum extinguas. poſe of making a teſtament,do not makeateſta- 

._ m&t,fo thatwriting which is prepared or deſti- 
ned fora draught or image of the teſtators will 
onely,or fora more readie direction of the te- 
ſtator wherby to make his teſtamet afterwards, 
15 no more to be accounteda teſtament before 

- it be acknowledged by the teſtator for his te- 
n)L.ex eaſcriptura.de ſtament”,then is the draught ofa ſentence to be 
474 "5 =#7"4 8 ON taken for a ſentence,vntill it be pronounced by 
0)L.2.& "GA ſentn.ex the Tudge” , or the draught of: an obligation is 
oy 9,8 —_ ng to be accounted foran obligation before it be 
Jenullicaryiz.de nu Zealed and deliuered by the oblige as his ate 
ex defecuproceſſus, and deede*®; | | 
&c 0.49.70. Bald.ind. Notwithſtanding I do not hereby meane, 

crcommult$;r.E- ;; .- ; | 
uerard.conÞl.155.n.8, that it is alwaycs neceſſarie the teſtator ſhould 
p)L.contraftus.C.de acknowledge before witneſle the teſtament by 

_ him written,to be his laſt will and teſtament,or 
that itis alwaycs neceſſarie, that he ſhould ſub- 
{cribe his name , orput his ſeale thereunto, for 
the teſtament written with the hand of the te- 
ſtator , may be good without anic of theſe 


things 


- 


+ 
ww 


how teſlaments become V0ide. - : "BG&2 Ks cc, a S. ja "7 
things,as hcretoforeT haue confirmed”. _—_ 
Butnow this doubt may ariſe , whatT if deleg,z.f 


ST a 7 | 7 s$)Bald.& Anpclin d. 
a writing bee found written indeede with the [//% -—26.Q0qr 


hand of the teſtator in maner ofa will, where- ratd.conſ.155.n,9. 
in he hath diſpoſed his goodes and appointed r)Auth.quod fine.C, 


© . hee featead ce teſta.Eueracr.d.cons 
an executor , but the writing 1s neither ſealed 51, uu ramen ate 


with the teſtators ſeale, nor ſubſcribed with his firmo ner 
. 2 _ VCrempils Inicri 
name, norby him acknowledged betore wir- P 


: | . proutius ciuile in om- 
nefles, tobee his laſt will: whether ſhall this ni ceftamento,criam 


ts | - the te- [8tcr liberos exigit,ted 
writing beaccounted to be a draught ofthe tc IO 


ſtators will, or theteſtamentitſelte ? 1 !uppole j,n;folerrempus3 

that the ſolution of this queſtion, reſteth in the co in fs nee 
» - - . f . « r 1 ; 1 

varictic of circumſtances : For if the writing be ;-- net PU oMmty 


| ; 1gitur temporis(argu- 
vnperfeet", for that perhaps the teſtator dooth 


mento a comuniteriac 


-Þ 7 | q [t}3.. C:dentibus)denotat) 
| - Vvitlh- | | 
leauc of in the middeſt of a fentence*, and with EY 


out any date *, or iftheſame bee written with pu; gpm rem: 


ſtraunge charactcrs", or if the ſame be written v)L.quores.S 1.M.de | 
: O ; I; hxrcd.inſtic,Bar Bald. 
in paper,and great diſtance betwixt cuery line, Ang.&alijibidem. NS 


with diuers emendations and correctionsmade qudd idcirco vitioſum 


betwixt the lines *: if alſo the ſame be founde a- —— 1 re ng 
Y = 
monegſt other papers of ſmall value or account”, geatsmaximeiare 


by theſe circumſtaunces it ſeemeth rather a gentium atrento-ſed 


; quod dedudto argumE. 
draught or preparation to a teſtament,then the 1%  nTBae- 


teſtament it{elfe*. But on the contrarie, if the przparatio magis qua 
writing be perfect or fallic finiſhed, hauing a certain w : Kt nat _—_ 
date ofthe day,moneth,and yeare,and be writ- g,mencaliteris vel 


ten with vſual and accuſtomed letters in parch- charaQeribus inufira- 
s Ai d with ſmall di- *" conſcribant, 
ment, without COITC 1ONS, an PTY x )Paul.de Caftr.Sich. 
ſtanceberwixt the lines;and alſo found in ſome x alij,in L.contraQtus, 
_ cheftof theteſtator amongſt other writings of ODE ach 
 theteſtators, of great value and moment : by quod ne. 


theſe circumſtances it ſeemcth rather to be the z)Euerard.d.confir 55, 


| ; a){D.in d. Auth.quod 
very teſtament itſelfe,then a draught oncly *. - - ey 
| | -M m 2 Of 155. Adde quz ſupra 


(criplimus, patt,4.$.25% 


The ſeuenth Part. 
Ofalater teſtament, 


' x Dinerſe meanes whereby the teflament bein good 
at the firſt, is afterwards infringed. 
2 CA man may make as many teſtaments as he liſt. 

3 Onely the laſt teſtament is of force. 

4 T his concluſion that the later teſkament dooth in- 
fringe the former dinerſly extended. 

5 T he ſame concluſion dinerſly reftrained. 

6 Of the clauſe derogatorie of future teflaments. 

7 Dueſtions about clauſes derogatorie. 

8 of clauſes derogatorie, ſome are derogatorie of the 

power of making teſlaments, ſome of the will. 

9 When the clauſe is derogatorie of the power of m4- 
king teſtaments, mention or reuocation thereaf is 
not neceſſarie. | 

x0 When the clauſe is derogatorie of the will of ma- 
kine teſkaments, then it is needful to make mention 

: thereof.) | ; : 

H Certaize caſes wherein mention or reuocation of 

 theteſlament derogatorie is not neceſſarie. 

12 Three manner of reuocations, general, ſpeciall, 
and [ineular.. | 

13 The force of the generall renocation. 

14 The effett of the ſpeciall renocation. 

15 Thc effett of the ſingular reuocation, 

16 The effect of generall mention. 

17 Theeffett of particular menticn. 

18 How a teftament may be renoked, wherein is a ſpe- 
ctal clauſe derogatorie circumſcribed with certaine 
limites, | 

19 What is chiefly to bee obſerued about thoſe teſla- 

ments, 


CY 


how teflaments become voide. 263 

ments,wherein be clauſes derogatorie. 

20 Clauſes derogatorie of ſmall force in the teſta- 
ments of ſimple perſons. 

21 What if twa teſtaments appeare, but doth not 4p- 
peare whether of ther 15 later. 


d.x1111. 


T hath beene ſignified alreadie, . 1 
thatfa teſtament which is good . 
and lawtfull at the beginning,may »« 
afterwards become voide by di- 


4 
4 
k. "0 
I p - 
% 
q.- p k, 
a1 


Ad 


5 
8-7 ucrle meancs': as by the making of y)1g hoc ipto 8. 
4 later teſtament * and by reuoking* and cancelling* c)infra$.15, 


a)Supra cad.part.$.r, - 


Yo d)Infra $.16. 
the teſtament made, by alteration of the teſtators <a. 


flate*®, by forbidding or hindering the teſtator to f)1nfra $.18, 

make another teſtament, or to correc the for- 

mer , and by diuerſe meancs hereafter en- 

ſuing SE g )Infr. $.19:20. cum ſe- 

Concerning the firſt of theſe meanes, that quen.vique ad finem 

is to ſay, the making of a later teſtament , 1o large ubrk 

and ampleis the libertic of making teſtaments; 

that a man may as oft as hee will make a newe _ 
teſtament, cuen vntll rhe laſt breath *,neither 1s Þ)L-4.ff.de adim. lega. 
there any cautele vnder the ſunne to preutt this Maude conicct.vie. 
libertie ' . Butno man can die with two teſta- ;)Bar.in L.& mhi.$.in 


Þ2 


3 ments*, and therefore f the laſt and neweſt is of )-82"i3.f-ce !e2.1.01- 
—_ : | den.de aGiton.claff.5.n 
force' : ſo that if there werea thouſand tefta- yin for.49-. 
ments. the laſt ofall is the bcſ{t otall , and ma- wo ing 
| keth voide the former ®. ps va pe. 
4 This f concluſion, that the Jater dooth in- Ds.pottericre.Inftic ; 
Fa 0 gh :enlaroed, Firſt th qui>,mod.reſta.tnfir. 
ringe the former,is diuerſly enlarged. Firſt the OF Part cenfltoly3 


later teſtament dooth infringe the former,albe- ,;, 
—- Mm 3 It 


The ſeuenth part. | 
ttthe executor of the later do refuſe the execu- 
4 SO rorſhip,or die;cither during the life of the teſta- 
n)d $.poſteriore.In- - : 6 "_- _ 
tir:qub.mod.ceſta.in- £Or,Or after his death * , for itis ſuthcient that 
fe Mſeard. Trade once he might haue beene exccutor*. Sccond- 
T.- ly, the later teſtament doth infringe the former, 
o)Eod.$.poſteriore. albeit the prince or Emperour himſclte were 
p)L-fiquis.CquiteRz appointed executor of the former®. Thirdly, 
tac.poll, | | 
the later teſtament doth make fruſtrate the for- 
q)Vafa. de ſucceſ.re- MEr,albeit the tormer were a written teſtament, 


foluc.ib.1.$.1.n-26-27 and the later bur a nuncupatiue teſtament”. 
Pcrkins.tit, teſtament- 


al: - - Foutthly, the later dooth infringe the former, 
r)Minſing.& Vigliia albeit there be no mention in the ſecond teſta- 
kts (em rig ment of reuoking the former”. Fiftly , the la- 


ter teſtament dooth reuoke the former, albcit 
s)Bar.in L.6 mihi& j1 the former there beea clauſe derogatoric of ' 
i iegais. de willes and teſtaments afterwards to be made* : 
\. butthe whether it be neceſlarie,thatin the later 

| teſtameEtthere be mentio or reuocation of that 
©)lnira S.15% former teſtament,or of the clauſe derogatoric,is 
hercatter declared*. Sixtly, the later teſtament 

; doth make voide the former, albeit there be xx. 
v)Couar.inRub.cete- witneſſes of the former , and but two ofthe la- 
=y be 5nbuh"2us/5 ter”, Seuenthly, the later teſtament dooth take 
lib.1.$.1. +- -awaytheformer,albeirt in the formec teſtament 
| the executor 1s appointed fimplic or without 
. x)d.Spoſteriore.In- condition, & in the later conditonally,and the 
| "3A i modes. i (me condition alſo violated*, fo that the con- 
dition be of ſomething then to come at the 

time when the condition was made. But it the 

_ executor ofthe later teſtament be made vppon 
__ fomecondition then preſent,or paſt,the condi- 
YMinſing.ind.$.po- TON not cxiſting , the former teſtament is not 
Reniore.n.s,, reuoked”.Etghtly,the later teſtamcnt doth make 


voide 


_ 


1s vehemently ſuſpected that the reſtator was 


uokethe former',or valeſſe the teſtator himſelfe ſupra ead.parr.s.4. 


his goods if he diedinteſtare'. Fiftly, where the concluſzit de teſts, 
teſtator hath made two teſtaments , a former conclul.2.ng.poſt | 


how teſtaments become voide. 264. 
void the former, albeit the teſtator haue ſworne 


notto reuokethe ſame", the othe alſo being re- LOG in Rub.dete- 
; a A.CXtTa.Part.2.N.9. 
uoked together with the teſtamentr#, 2)lul.Clar.$. reſtm.q. 


The reſtrictions Þt of this former concluſion 54.Grafl. Thefaur.co. 


- Bj op.$.teſtm.q.87. & hoc 
are theſe : Firſt, the Jaterteſtament dooth not Paid nt 4 


make voide the former,when the later is vnper- randum. 


feR,in reſpect of the teſtators will *;and not in- Þ)$.<* co lnftir.quib, 
- mod.teſta.infir. L.ſag- 


reſpec of ſolemnitie*. Secondly.the later teſta- (;,us.C.derega 


ment doth not make voide the former, when it c)Supra hoc ipſoF. 
Amplac.z.&6, 


compelled to make the later teſtament by teare, * 

or violence*. Thirdly,thelater teſtament doth 
not make voide the former, when it is ſulpe&ted dSimode Preris.de 
that the teſtator was induced to make the later hr 
by fraude or deceite * . Fourthly , the later ſufficiar probac. per v- 
teſtament doth not take away the tormer, the Picumrel, vide hide 
laterbeing made atthe interrogation or ſugge- fupr.& ſupra cad.part. 
ſtion of ſome other perſonf,eſpecially when the 5:3: 

teſtator is very {1ck,& in peril of death*:for then pooch mys F 
it doth not take-away the former, made by the 13.Apoſtil,ad Ripam. 
proper motion of the teſtator,,vnleſſe itappeare '*£-5-iquis ira if de 


f Hog : verb. ob.n.g. vbi dicitur . 
plainly ofthe expreſſe will of the teſtator to re- hancop.cife com.8: 


did dictate the teſtament *, or vnlefle the later EY 
teſtament be in fauor of the teſtators childre,or h)Vide quz ſerixfi 


othergwho wereto haue the adminiſtration of {P12 Part-2.$.26. 
1)Gabricl.lib.4.com. 


: . | .con{12 n, 
and alater,both being written, and the ſame te- wo tg HM 


ſtator afterwardes lying ficke vppon his death k)Gabriel.ibid. n.zr,in 
bed,ſome neighbour of his preſenting to the f% _ : 

3 eo = 1)Socin.Iun.confil.144, 
teſtator both the teſtaments, willing him to de- ,,;,.vol.a. 
liver to them which of theſe teſtaments he wall 


M m 4 _ - ſhall 


T he ſeaenth part. 
ſhal ſtand for his laſt wil jit rhe teſtator being of 
perfetmindeand memorie , ſhall deliuer to 
them the former teſtament: In this caſethete- 
ſtament ſo deliacred ſhall be the teſtators laſt 
will albeitit were firſt made” .Sixtly, the ſecond 
teſtament dooth not reuoke the former , when * 
the ſecond teſtament dooth not in any wiſe dif- 
| ſent from the former,bnt agreeth with the ſame 
inall points,eſpecially it the later were made ve- 
n)Viglin dS poſteris- ric ſhortly after the former, for then they both 
= nd m9 ſeeme but one teſtament in diuers writings". 
Senenthly, the former teſtament 1s not retio- 
ked , when in the later will,there be no execu- 
tors named, for then thelateris buta codicill or 
| addition to the former teſtament, whercin cxc- 
; o)lnftir.deCodicil, cutors be named*. Eightly, the former teſta- 
| vide oprapare S5e ent is not revoked by the later, where the te- 
| ſtator dooth takean othe not to reuoke the for- 
mer, vnlcſle there be expreſſe mention of the 
PV wa _ * ſameteſtament, ,or of the othe*, Nienthly , the 
* Graft. Thefaur.com.op JAter teſtament doth-nottake away the former, 
$ceſtra.q86.tul.Clar. when it is madein heate of anger, and diſplea- 
Sſtmnq54.5  ſurcconcciued by the teſtator againſtthe exe- 
IN cutor of the firſt teſtament,whereas afterwards 
JL Lcqud de reg. they be reconciledand ioined in amaitie as be- 
wr. Mancic.decon- fore?, Tenthly, the} former teſtament wherein 
TI vrubtztit js clauſe derogatorie of willes and teſtaments 
afterward to be made(as if the teſtator ſay,1Vhat 
foener teſtament 1 ſhall hereafier make, will that the 
NGleffinL. 6 miki & ' ſame be of no force,gfc. )1s notalwais infringed by 
rib1.$.in legaris. f,de TC later teſtament, vnleſſe there be ſufficient 
- leg.r.quam commu- mention Or revocation of the former reſtament 
Alier rcceptam dictt 


tfinLHoraties f.de Or Clauſe derogatorie.. 
1zb.& yoſthu. If 


m)Perkins.tit.teſts» 
meart.tol.g2. 


how teſtaments become void. 265 
If you demaund in whatf caſes mention 
or reuocation is tobe made of the former teſta- 
ment hauing a clauſe derogatorie, andin what 
maner this mention or reuocation ought to be 
made,and is ſuthcient for the reuoking of the 
former teſtament, with the clauſe derogatorie: 
Surely this queſtion, eſpecially concerning the 
maner of mention or reuocation'to be made in 
the ſecond teſtament, is very difficult, and ſuch 
as in the anſwering whereof, the: writers doo _ 
fight amongſt themſelues mightily , and doo ,,,, OS Cond 
contradict one another yerie ſtrongly, ſo that in Rub.gereſta.extra. 
the victorie is verie doubtfull, and verie hard it Aye = oY - noma 
is to know whether opinion is truer , or more CE Ton. 
commonly receiued . Others labouring to re- 9p-S. reſtm.q.#9.& per 
concile theſe cotraditions,and to pacific theſe OETIRGG 
contentions , haue waded fo farre for fine | 
and daintie:diſtin&ions , that they ſeeme to 
{wimme vp and downe, and to flote hitherand 
thither, [know not whither,in a deepeand bot- 


tomleſle {ea of intricate & confuſed diuiftons', DF arinlfquisin - | 
ſo that if a man would aduenture to followe ar v4 a 
them to the-end of their voiage, he might well DD.ioL.6mihi &rib:, 
doubt whether ener he ſhould obtaine any ha- $i" kgaris ide leg. 
uen orſafe landing : wherefore for mine owne x 

part, I thought to wade no further from the 

ſhore then I ſhould find faſt footing,& where 

might be within the readers reach. 

” Concerning the queſtion therefore, fir{t of 

all weare to vncerſtandf that of clauſes deroga- 

torie there be two forts, the one derogatorie of 
the power of making teſtaments, the other dcro- v)Cl:r.Graf,Covar. 
gatoric of the will of making reſtaments'; Ex- habe. "0 6.9.ig 


M m 5 ample ; 


T he ſeuenth part. 

ample of the firſt is, whe the reſtator vſeth theſe 

,» orthe like words : 1 doo from henceforth renounce 

,» the power of making any other teſtament: Or thus; 1 

' 92 will that hereafter 1 haut no more libertic or authoyi- 

»» tie to make mo willes or teſlaments, &rc.. Example 

,, of the ſecond , when the teſtator vſeth theſc or 

,y the like words - If 1 make any teftament hereafter, 

j» I will that the ſame beof noforce : or thus; If I 

»» make any teſtament hereafter, except therein 1 write 

99 the Lordesprater any minde and will is that the ſame 

CRIRd Sp [ega be voide and of none effetF*. The vie of this diſtinc- 

vs pace M1 wor, tion or difference betwixt clauſes derogatoric 

of power and of will is this. FT 

It7 theclauſe be derogatorie of the power , 

or libertie of making of teltaments,& afterwards 

the teſtator makcth another teſtament, it1s not 

needfull therein tro make any mention,or reuo- 

cation of the former teſtament, orclauſe deto- . 

gatorie therein contcined', for the former is ta- 

ken away by the ſecond,as it there had notbene 

y)Bar.inT.Gquisin any ſuch clauſe derogatorie therein at all - the 

\n pig 22 wp 1 me reaſon 1s, becauſe the clauſe derogatoric of 

q-99.na.Grafl.$.teſta, the power of making teſtaments is vtterly voide 

q.39.n3. _inlaw,neithercan a man renounce the power 
z)Bar.d.L. f1quis.n. 4. f Pp FT, Be : 

Clar.& Grail vbi ſopr. Or liÞertie of making teſtamers',neither 1s there 

__ » wy 16" any cautele vnder heauen to preuent this li- 

pj pas \ £1439 Mans DErtic *,which alſo indurerh whiles any lite en- 

tic. de conieR.yit,yol. Uureth ®, as hath bene aforeſaid. 

bh 1: 3p 56 Ih . Iff the clauſe be derogatorie of the teſta-19 

LE © torswll. then it is neceſlarie that in the later te- 

c)Bar.in L.ſfiquis.de ſtament there be mention or reuocation of the 

legatis.3.Clar$ teſti. toftament with the clauſe derogatorie, other- 
qy9.Grall.S.tclhin . ... i Os ? 

q8. wile theformer teſtament 1s ſtill in force *: the 

rcalon 
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reaſon is, becauſe there is preſumed a defect of 
the teſtators will in the ſecond teſtament, and 
that his meaning is not to haue the former re- 
uoked, without making mention of the former ©)Couar.in d.Rub.de 
derogatorie teſtament, _ >. 
KS ar,& yo! 
Neuertheleſle fit is not perpetually true, Mantic.de coniedt.vlt 
that the teſtament wherein 1s a clauſe deroga- or 1b 

. Wy 9 : Y conhl.yo.yol.2 n. 
torie of the teſtators wll,is not infringed by the g.. —_— 
later teſtamEt, wherein is no mention or reuo- ©)Eouar.in d.Rub.z. 

0 | : part.n.19,verf.quart, 
cation ofthe tormer teſtament derogatorie, for cg,cyr.paricondl. 
it faileth in diuers caſes. The firſt caleis, when 10401.3.n.21.Grati.d.q, 
it may be prooucd by other conicctures, that it $3.7-5 Car: <4; 99 h. 
_ was theteſtators meaning,that the former teſta. ral +=—o2mgns 

ment ſhould be reuoked*©. Another caſe is, whe Malcard.deprobac. 
there be ten yeares expired from the time of the FJpohbtt3tnd3e 
Eft teſt f The third X; f )Bald.in L,ſancimus, 
rſt reſtament*. The third caſe 1s, when the te- Cdercita n.<.Grafſ, d. 
ftator dooth with an othe confirme the later te- 459-9-19.Clar.d.q.99e 
8 RE, #8. n.19. 
ſtametr*, The fourth caſeis, whey the ſecond te- g)Bal4.ind.Lfancim? 
ſtament is made in fauour of the teſtators chil- in fin.Gralſ.deq.8z. 
dren* , or ſome other perſon intirely beloued As 4 
"EY q i Thef ; | - = h)L.vit.&.de Curator, 
ofthe reſtator'. Thefiftcaſeis, when the cxe- furiol.Grall d.q 9. n, 
cutor named in the former teſtament after the 9-Mantic.d.nt.5.n. 27, 
os " 1)Iaf,in d.L, fancimas.. 
making thereof dooth grieuouſly offend the & j<reftam.limi.s. 
teſtator ©. | | k)laſind,L, flancumuse 
For the other queſtion, (viz. what mane# of 2: 
reuocation is to be mad in the ſecond teſtament, that 
itmay ſuffice to reuoke the former teſtament, 
whereinis a clauſe derogatorie of the will of Graf. Thefaur. com. 
the teſtator) we muſt notef that there be three 27 45 hq 
F t - MD - © Clar.$.tefim.q 99.1.7. 
orts of reUocations, one zencrall, another ſþe- Mantic.de comect.vlr. 
ciall, the third ſingular ,or indiniduall * . General, v91.1Þ.12.utS.nS. 
when the teſtator in his later teſtament v{zth 
theſe or the like wordes: 1 will that this teſtament 
ſhall 


The ſeventh part. 
» ſhall land, notwithſtanding any other will or teſla- 


EO | », ment by me heretofore maat © or thus ; Irenoke and 


|,» 12ake voide all former willes and teſtaments , ec. 


» Speciall when the rteſtator hath theſe or the 
m)Bar,inL.ſiquizin ];ketearmes. 1 doo hereby reuoke all former teſta. 


> Bi : £6.3-COUBT: ents, notwithſtanding any clauſe derogatoric in the 


part.z.n.r9.Clar.$. tz- ſame. Singular,wherin the teſtator faith, 7 make 
lim.q.99.Grall.S.tt: oy Jaft wil and teſlament, notwithſlanding that clauſe 


ſtn.49.89. Manrtic.de £6: | = 
akbromds aerogatorie of my former will, that 1 would not haue 


n)Bat.in d.L.f bay] that teſtament revoked, wnleſſe I ſhould mſert in this 
{19-2 1:0" yo i # 14420 the Lordes praier. Or thus : Notwithſtan- 


' 24.Graff,Theſau, com.  / , bt | 
op.$ teſti. & hxc opi. dzng that clauſe derogatorie in my former will, wher« 


a . | op le) ct \&- by I would that no will or teſtament afterward to bee 
: Naſ on L.ſancimus C. made ſhould prenaile, albeit I ſhould ſpecially derogate 
dereltam. quz lenten- f5-079 the former. Orthus : Notwithſtanding that 


; elf, . | | | | 
os MA B55 Fe wil where I made ſuch a perſon my executor.Or thus: 


trarwm Bar.in d.L.fi Notwithſtanding that will which I made in ſuch 4 


quis,culus opinio Coe place,at ſuch time,and before ſuch witneſſes, ar 


muniter reprecheditur Wn ; | 
7" Ste Nonws Theſe diſtinctions obſcrued, I make theſe con- 


conhal.26.col. 2.& leci- cluſions. 


dum com:nuncm Opl- Ba.” 
aate avelubeci. ;- 7 | THE firſt concluſion 1s, thatf if in the later 


andum 3ludice,no- teſtament there be a gexcrdll renocation, as not- 
net Tiaquel.celeg, withſtanding all former teſtaments,&c. the tor- 


conub.s!oll.7.n,r;1. * _ ; 
End ek. mer teſtament wherein is a clanſe derogatorie 


man» quodinlib:luo of the teſtators will, is not thereby taken a- 
aut Bar. yerva Wet, \y4ie”, albeit there bee but one former teſta- 


COFTUDMa,Aurt non hde- : 
Iter a DoRoribus re- MENT . | 
c1tata, Tuionur conſu, Theſecond concluſion iS, thatt _ "ry 


tas lbrum propria:  fecond teſtament there be a ſpeciall reuocation, as 


PI SJY.mc, quod/lemcl 


de reg iur.6,alx. d.L. Notwithſtanding any teſtamentes with- thcir 
bes jrap min 54 Hin clauſes derogatorie, &c. the former teſtament 
Ceaicrur communis o- WITH the clauſes derogatoric of the teltators wil 


P11Q. iS thereby taken away > 


The 


13 


16 


i7 
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Thethird concluſion is, thatT if in the ſe- 
cond teſtament there be a ſingular reuocation of 
the former teſtament, as notwithſtanding ſuch a 
teſlament made before ſuch a Notarie,eyc. the ſame 
former teſtament hauing therin a general clauſe 
derogatorie, is ſurhciently reuoked , although 
in theſecond teſtament there be no mention of 
the clauſe derogatorie in the former teſtament? = b” 
The fourth concluſion is thisf, that if in PBarin da quizne 
the former teſtament, there bea ſpeciall clauſe —_ at 
derogatorie, theſame is taken away by the ſe- cert. concluſ. qui - 
cond, wherein is generall mention made of CG oc : 
the former teſtament , and of the clauſe dero- | 
patorie.. 

The fift concluſionist,thatif inthe for. 
mer teſtament there beea ſpeciall derogatorie arr rey nc 
clauſe,the ſame is not taken away by the ſecond cimus.Couar.ind. 
reſtament,wherein is particular mention of the Rub.de reftantgrer- 
ſame teſtament without mention of the claule gicir hanc op.eflecom: 
dcrogatorie' . : | s)Paul.de Caftr.confit. 


: | _ 205.yol.1.Couar.ind. 
Theftxt concluſion ſhall be, thatf ifin the gy ; verb.primura 


former teſtament there be a ſpecial clauſe dero- in quytione. 
gatorie, circumſcribed with certaine limits : for 
Example; 1 will that this teſlament ſhall ſland,not- 
withſlanding any other to be mad hereafter , vnleſſe 
21 the ſameT ſhall write , or cauſe to bee written the 


| Lordes prater, exc. The ſame formerteſtament 


may be taken away by a fecond,albeit the lords 

prater benot written in theſame': butthenitis' 
behooucfull that in the ſecond teſtament there 22TH aus: ne 
be mention,not onely of the teſtament, but al- verb.ſecundum Apos | 


| wn I] +L 14+ +; (tilad Bar.in d.L.fan- 
lo of the clauſe derogatorie : as, Iwil! that this ne, 


later teſtament ſhall ſtand, notwithhanding any for- confly78.vol.q. - © © 
mer G- 


T he ſenenth part. 
| ; mer teſtament by me mad? conteining whatſoeney 
Þ Barb LT. Gould. | wordes or clauſe aerogatorie: Which done, the for- 
Paul de Caſtro.conſil, MCr teſtament 1s taken away ". 
| 284.vol r.Couar.in Other concluſtons* I might adde, but I 
 Rud.de reſta.cxtr.patrt. houoht+ q delice che « | "We" 
| 2.n 19.Mamic. decon, *POUgRt | good to deliuerthis one forall, the 
| ieR.ylrvol.lib.12.cics, ſame in my opinion being more worthie to be 
2.0.Arq; hanc opinis: remembred, which concluſion is this , that ir 
nem communem lau- 4 
dat Couar.Sal.Dyn, & ÞehooOueth the Tudge where hee findeth ſuch 
als reragantibus. | Clauſes derogatoric in afy teſtament, to con- 
| 11der the perſons of theſc teſtators,namely whe- 
| ther they be ſuch perſons as do vnderſtand the 
#) Videanr Tuſtiniani- force and cttcct of theſe clauſes derogatorie, 
| Kz.Manric, decomice.. and reyocatoric , Yea, or nay : and to examine 
vic. vol.lib.r2.tit.8.& ſe Centers he Lanſs. ef 

Couar.in d.Rub.dee- *11E OCCaſlons of inſerting the ſame claule; eſpe- 
ciallie this is to be conſ1dered , whether theſe 
clauſes be added by theproper motion of the 
teſtator himſelfe, orat the inſtigation and per- 
9)Simode Pratis.de {Waſion of ſome other,as the cxecutor,the lega- 
Interp.vle.yol.lib.q.fol tarie, the Notarie',&C.For if the teſtator do vn- 
AF RGPAXE, derſtand the effe@t of ſuch clauſes derogatorie, 
and did inſert the ſame wittingly and willingly 

of his owne accord, it is preſumed *that he did 

ſo, leaſt peraduenture afterwards he might be 

ſolicited and induced by the inſtigation and im- 

portunitie of his kinsfolkes, or the moleſtation 

of ſome other, receiuing ſmall benefite by the 

teſtament,and hoping to gaine more by the al- 

teration orreuocation thereof, to chaunge or 

reuoke the ſame, contrarie to his former ſetled 
purpoſe,and firme reſolution. In which caſe,if 

 atanytime after the teſtator make a newe teſta- 

ment,the former is not cafily reuoked*, vnleſſe 


z)Pariſ.confiL1o.lib.3. ; 
—_—_ © Intheſecondhedoo make mention and reuo- 


cation 


ſta.part,2,n.19. 


I9 


kk % 
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cation of the former teſtament, with the clauſe 


derogatorie*, in caſes where reuocation is ne- a) Simo.dePrtis. de 


cc{larie,as in the former concluſions is preſcri- 
bed : otherwiſe the ſaid forme not obſerucd. it 
is to be preſumed , that itis notthe teſtators 
meaning to infringe and fruſtrate his former 
tcltament, made with ſuch conſtant reſolution, 
20 andprecife caution®* . Buton the contrarie, iff 
the teſtator were buta ſimple perſon , not vn- 


detſtanding the effect of ſuch derogatorie, or : 


reuocatorie clauſes , and the rather iftheſame 


Interp.vlt,vol.lib.4. 


* fol.227.n,51.&c. 


b)Simo. de Preis. vbi 


ſupra. 


clauſes were inſerted in the former teſtament. 


by the Notarie, atthepetition or by the direc- 
tion of ſuch as were benefited by the ſame 1e- 
ſtament,or ſome of their friends,being loth ro 
haue the ſame altered or reuoked : then howſo- 
euer the former teſtamet be corroborated with 
cunning or preciſe clauſes,of inſerting the lords 
praicrin the ſecond teſtament, or of not reuo- 
king the former teſtament, although in the ſe- 


cond hc thould ſpecially reuoke the ſame : all 


theſe cunning clauſes & curious cautions not - 
withſtanding,the former teſtament may be the 
more caſily revoked, without any ſuch preciſe 
obſcruation' of ſpeciall reuocation aboue de- 
{cribed*. = 

Thus we haue ſeene 1n what caſes the for- 


mer teſtament is infringed or not infringed by 


the laſt teſtament, Itany doo here demaund of 


21 me, whatf if two ſeucrall reſtaments doo ap- 
pcare to bee made by one perſon, but it dooth 
' not. appeare which 1s former or later, which 
of theſe ſhall preuaile. This queſtion — 
USIIC 


c)Idem Simo de Prize. 
tis. loco ſuperius alles 
gato,vbilocupleriſſi- 
me de hacre.Cui ad- 
1jcias Didac. Couar. 
in Rub.de teſta.extra, 
n.19.ycrb.decimeter- 
tio. Mantic.de conicQ.. 
vityol.lib.12.cit.8,n.1s 
Barba.conkhil. 72.yol.3, 
Pariſ.confil.10.yol.3, 


n.21 «QC» 


F 


A —_— . 
d)Supra ead.part.$-1. tisfied a little before, thither I referre the 
SRP -P413-40% reader. 7 

Of reuoking the teſtamene 


made: 


1 Lawfull for enery man to renoke his teflament,and 
to die inteſlate. 
2 Reuocation of a mans teſtament is not preſumed, 
3 Dinerſe extenſions of this former concluſion.” 
4 Diuerſe limitations of the ſame concluſion. * 
5 Whether a bare reuocation doo ouerthrowe the te- 


ſtament. 


| Cv. 


N other of thoſe meanes whereby 


SIA the tcſtamet which was goodat the 
FAME beginning, is afterwards made void, 


B23 is revocation of the ſame teſtament. 


+2 195 pity BY Forfas it is lawfull for euery teſtator to adde x 


de conic&.vl,yol.lb.z and diminiſh,to and from his teſtament,and to 
b)L-cum dies; alter theſame: Sois it likewiſe Iawfullfor euc- 
' e£.ffde pbac.Maſcard. Tie perſon hauing made his teſtament,to reuoke 
| Trafdeprobac.concl. the ſame,and to die inteſtate*. 
art x ie why Butf no man is preſumed to haue revoked , 
concluſornauit, his teſtamentonce made, vnleſle it be proued*: 
£)Paul devaſtr- Alex. Inſomuch f that if a man do liueby the ſpace of 3 
| Cdeteſta. Quzre fortie yeares,after he haue made his teſtament, * 
rawen Bart.Sing.18z, yet is not the teſtament preſumed to be reuo- 


& Mantic.hb.6, rit.3.n. . - 6 
accians privy facric ked by the courſe of ſo Jong time*. And albeie 


reſtamentumadpias during the ſame time his wealth and ſubſtance 
_ Caulas, doo greatly increaſe , yet is not the teſtament 


+ . preſumed. 


pes hab el 4.44 1 an *, & 
gt I IR oo E 
- oF) #3 
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preſumed to be reuoked*. And albeit the teſta- 4) Alex.&Iaſind.L: 
mentbe in preiudice of fuchas otherwiſe were {ancimus. 


og pope 'Poul.de Caftraſ. & | 
ro haue the adminiſtration of the goods of the gje,himupra. 


deceaſed : yet all thoſe things concurring, viz, f)Alex.&laſ.ind.L. 


the long time , the increaſe of the teſtators OY 4 


wealth,and the preiudice of ſuch as are to haue 1280.n.17.18. 


the adminiſtration ofthe teſtators goods , the 8)Pyn.in L. poreft, de 
4: azred.inſtir.ff.reper- 
teſtament is not preſumed to be reuoked*. And ,,jum Bertachini, 


albeit the teſtament be made in time of ſicke- vet reſis, revocaturs 

p I n.s . 4 
neſſe and peril ofdeath,when the reſtator doth jjX..;.. cy aeretum 
not hope torlife,and afterwards the teſtator re- patiz poreſtagisL. 


couer his health, yet is notthe teſtament reuo- Jodgioitur Es 


ked by ſuch recoueric* : Or albeit the teſtator ;)Mantic,de covie&. 
make his teſtament by reaſon of ſome great vir-vol.lib.rz.tir.2, 


iourney,yetitis not reuoked by the returne of [237-quamuis FIN 


the teſtator®. And albeit the teſtatorafter the tione, contrariaopinio 


making of the teſtament haue a childe borne 2Pprobatur:GrafiiS, > 
: homes hr 1 3 
vnto him, I ſuppoſe that the teſtament is not 1.5 ynquam.C. de do- 


preſumed thercby to be reuoked®, eſpecially if nac-42.Maſcard.de pe 


| - 11: 1: bac.concluſ.1280.n, 
the teſtator did lie along timeatter the birth [.- quz cocluſio at... } 


of the childe,and might haue reuoked the teſta- pliatur &limiratur per 


: # Prat. Tra&. reg. & fal, 
ment, and aid not l|b.z.reg.466, fol. mihi 


On the f contrarie, the teſtament 1s ſome- ;, yerb.legaro. 


times preſumed to bee reuoked , and the will a ons poems 
of the teſtator altered. One caſe is, when he thar FE Eno 


is appointed executor orlecatarie after the ma- lib.rztir.1.n.34. quod 


king of the teſtament, doth become cnemic to quidemintegatis &fi 
deicommuſl, quz nuda 


the teſtator,or doth him ſome great iniurie®. An ,,juurare adimi poi: 


other caſe is, when the teſtator in heat of anger ſunt,mulro facilius ad. 
diſpleaſ iued without iuſt cauſe a. Pirur,quamin he. 
OL ANPIEMUTE CONCElUEA WITNOUT 1 © redis 1nſtirutione, vt ia 


gainſt his ſonne,or other perſons, to whom the L.3.5.vit.&L.ex parte, 
fdeadimen.lega.& 


Maſcard. de probac, concl. 1280,n. 150. Verum tum dic vtperBar.ind. L, cx parte,lan 
Nicurum propter grauiſl, inimicirias 2 ſe orras hxzcditaremamitrere, ELD 
Nn adi 453 


je T he ſeuemth part. 
adminiſtration of his goods were to be com- 
mitted,if he had died inteſtate, making his te- 
ſtamet in fauor of others & afterwards(the heat 
of his diſpleaſure being extinguiſhed) they be 
| reconciled : for by this reconclliation;the teſta- 
” DLAlium.de inof.ce- MEt Is preſumed to be reuoked'. The third caſe 
Fenn. fol. 1s, when the teſtator hath begun to make his te- 
0251 pr epioe> bs 4 ſtament,butis letted or hindered by the exccu- 
vol.lib.12.tir.1.n.25, tOrthathe cannot proceedas he would to the 
n)L.fiſcripris.ft.de - finiſhing of the teſtament, or further diſpoſing 
his quibus ve indig. fother| | yo.» hb mf of 
Mancic.de couic&.vl. Of Other legacies: For in this caſe the will o the 
vol.lib.rz.cic.1.0.24 teſtator is preſumed to be reuoked ", eocerning 
+... _ any benefite which the perſon ſo hindering the 
n)L.2.fA.f qu1s al1q.tce {t | h ill | h d" T] 
Rariprohib.videquz (Cſtator,otherwile ought to haue reaped”. The 
inferilsſcripra ſunts. fourth caſe 15,when the teſtator being extreme- 
. ly ſicke,and afraid to dic, dooth bequeath ſome 
 - legacie adprascanſas, and after dooth recouer - 
o)Bar, inrep, L.1.C, his health : for there the legacie 1s allo preſu- 
de facroſanctccell.n, med tobe reuoked”. It may ſeeme ſtrange, that 
41.Repertor.,Berta- Lonotos Hof dan octie wi trenldb 
chin.yerb.rcſtireo- 1egacies left to good and godly vies ſhould bee 
CaLUrNe47. reuoked,rather then other prophane legacies, 
butT take the reaſon tobe, for that it 1s preſu- 
med that the teſtator did not intend to giue le- 
eacies toſo good an vie-in that extremitie,but 


p)Ban Berrachin.y. 12 Caſe he ſhould die of that (ickneſle,and ſo not | 


ſupra, dying.the legacic is reuoked ?. 
 Tris}aqueſtion 4ppertaining to the reuo- | 
- cation of ateſtament not altogether free from 
doubt,whethera teſtament may be reuoked by 
a bareand naked reuocation,that is to ſay,whe- 
ther the teſtament bee fufhciently reuoked, 
when the teſtator ſaith , 7 reuoke my former tcſta- 
me7t,or Iwill that my former teſtament be of no force? 
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Manie writers are ofthis opinion , that the 9/Þar.inL.fi iure.f.de 
: ſt . B d b l» ri leg 3-Alex.& all}, in | 8 
g teſtament is not revoked bya bare reuocation (,14mu.C de tcſta. 


before witneſſes, vnleſle the teſtator had added quorum opinio raulco» 


ht .  »5/] rum tcftimonto come 
vnto his former words,and faide, becauſe I will EMS Os 


die inteſtate®. 582.Clar.$,teftin.q 9 4 
Others are of a contraric opinton,cſteeming o!2f.s-relti1q.34.5tr, 2 


ny : es node Prxtis de l[n- 
that it is ſufficient to make a bare reuocation 1,011.4 f.226 


withoutany expreſſe mention of dying intc- Valq.de luccell.crea, 


r : en "OG 11D.2:S.15.Iquifit.17.s 
ſtate”. And this opinion in my vnderſtandingis [>a noni) 


more ſound, and more rcaſonable - for whiles { ya; aurcum,zel aroe. 
the teſtator wil not haue his teſtament to ſtand, tctm,ve! lurcum fece- 


; OE PTY : r15,deinde iuſſeris illud 
it followeth that it 1s his will and meaning to , fc ba oc 


dic inteſtate”, and fo the next of kin to be called hoc infetum ker,aif 


to the adminiſtration ofhis goods. Beſides it Po ntony a uludgz 
© ® y tO be 
ſeemerh abſurd and vnreaſonable to maintaine rw, c.$c4 4 ge 


a teſtament,not onely withouta mans will, but ration niritur,quia yz 


| : Ed BI . ex hac voluntate non 
euen againſt his will,at leaſt within this realme Mao rey ur rai 


_ ofEngland, where we doo not obſeruethe ſo- r)Bald. in L.ſzncimus, 


lemnitics of the ciuill law: this opinion 1s to be bows Cn bon 
ry Bo Fa - . . CreENS NAC 
preferred;for cuen by the ciuil law, legaCiesArC fegrentiam pluribus & 


_ takenaway bya ſimple and naked reuocation”: maioris ponderis auc= 


and ſo bee diuerſe teſtaments ; thoſe I meane EI Tonfnnngy 
| EE... Quinimonarrates $ 


wherein thoſe ſolemnities are not neceſfarie, as ande cuiliber ſenſato 
teſtamCts ad pias cauſas*,oramonglt the teſtators &rationabiliintellec= 


: wo ND Z tut quadzare, &quem= 
children',or militarie teſtaments': whereforeas jj,.z jaw. or 


thoſe teſtaments are reclaimed and made void opinione Rar. recede> 
by a bar ereuocation Jo ought Our teſtamen ts to IE:cum quo etl con- 


: : Hh venit Mantic, de cons 
be meaſured with the ſame line, and to enioy jea.ytc, vollib r2.cir 15 


like libertie,a{well in the diſſolution , as in the Item Gid. papa q. 


HT ate gs 200.Barba,ccf11.60.yol 
conſtitution”, 2.& Raph.Cuma.ind. 

LG iure,non dubitans pronunciare confiderationem Bartoli efſe Truffam. (s) Alex.c6fils 
2104.vol.2. (t) Mantic.d.lib.z. tit, 15. n.22. (v) L.3.ft.dc alimen.leg. (x) Alex poſt Bald.d, 
conſ1].104. (y) Alex. eod.confil.104. (z)Vaiq.de ſuccefl.reſoluc.lib.1.$.9.n.7. (a) Colulas 
Vaſq.d.n.7.vbi reſtm militare c5 ob cauſam nuda voluntate poſſe diffolui contendit,quiz - 
nuda yoluntate poteſt coſtitui per L.nihi) tz naturale.de reg.iur.ff. Coſulasertii de hacre 
Malc,de pbac.concluz82,n.36.4 bas diflidetcs hs MN c6ciliars conat? al 


Na 2 


The ſeutnth part. 
Of cancelling the teſtament, 


t A mans minde is knowen as well by deedes as by 
wordes. 
2 Of theeffett uf cancelling teſtaments. 
3 Whether a nuncupatine teſtament leaſe his farce by 
cancelling the writine, 
' 4 Dinerſe caſes wherein the teftament is not hurt by 
| cancellation. 
s If it bee unknowne who did cancell the ſame, to 
whom isthe ſame tobe attributed. 


| C.xyj. 
a)Ciccllarecſtin mo- | 
dum crucis cxpungere 


N other of the me 
vel illinire.Bar.in L.1.$ | er of meanes whereby che 


fd chaſulco.f.de his | ojceltament which was good at the be- 
quz teſts. del, Spicgel. JESS g1nning,is afterwards made voide, is 
See TE RAD the cancelling or cutting of the teſta» 


Infir.quib. mod. teſta, MCNT',for the f will and meaning of a man is no 


pq "apa =o lefle ſhewed by his deedes the by his woords: 
19 Andthereforc hee that cancelleth or defaceth 


c)L.z. &L.proxime.f his teitament, is thereby thought to haue this 


de his quz teſta.del. & ,,i11 : 7: 
DD AY .Cickuccer, Hand meaning, to take away the force and 


| erca$.5.1cquiſitz7.n. VEITUE thereof” : which will in this reſpe&t 
| 60.61, 8c. ought to bee obſerued for a lawe, and ſo the 

' d)Intellige ope excep- Me 
teltament cancelled and defaced, is to bee ad- 


rionis,non4pſo ture. 


gloſſinL.r.tdehis iudged yoid*. 


quz teſto, del-quz op. Andfthat this cancelling or defacing of * 


eſt com. Gratl. Theſau.. : ; ? 
com.op.q.85.n.r, Te teſtament being obiected*,doth deſtroy the 


c)Alias ipſo ure nd vi- force thereof, is ſuppoſed to bee extended to. 


1at.d.gloſl, - | - 
bs, oi thoſeteſtamentes Nuncupatiue, which after 


| £)Paul. de Caftr. in L. wards bereduced to writing,*: ſothatf if aman 3 
_ S6.ffde lvs quy reft.del. | firſt | 


— 


_ 
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firſt make his teſtament by word ofmouth,then 
. cauſcth the ſameto be written, and afterwards 
doth wittingly and willingly cancell or cut the 


h Lp 2 : 9)Zaſ.confil.z. yol.r.n; 
ſame writing, or otherwile deface it, that then | CE Theta, aw. 


ſuch teltameris void,as tit had bene written at op.s.reftin.q.85.vbihie - 


the beginning*:neither doth it profire to proue {enrentiam& veriors, 
"iy" O 1 W how 1] bonol ele & humamiorem refazt, 
me 1ame Dy WHncHc 101 aILNOUgN MEWNTU- & hyicctiam ſenteriz 


ment or writing doo not appertaine to the ſub- ſublcripfir Valquius de 
ſtance of the teſtament : yet by the cancelling #<<<{-crea.lb..$.15, 
: 4 requiſa7.n.E1.62.quice 
thercot,the teſtator is preſumed to haue repen- quidin contrarium 
ted of the making thereof , and to haue reclai- !iatuar Iul.Cla.S.ceſti 


hn - q g3.vel Minſinyer, 
med orreuoked the ſame'. Furthermore,albeit 85% 1,gir.quit.mod, 


there appeare no cauſe of vnworthineſle either tefta.intir. vel ante cox 

in the executor, or any other legatarie, whereby P214-ind.Ln.vel poſt 

: ape 7, £0s Maſcard.de proba 
the teſtator might be mooued to diſappoint the concluſtr282.n. 31. 


of thcir hope yet by cancelling the teſtament, ®)Valq. d.requitir. r76 
n O ; n.6z, 


-oide® : ney, 
the wholeteſtament ſhall be voide*® : Andrhe yrs Gum whi fa- 
teſtatoris preſumed to haue done it in their fa- pra. 


uour,who are to haue the adminiſtration of his 2Va4.deſucceſt.refo- 
bY : luc.lib.r $.4.1n prin. | 
goods after he dieth inteſtate”. Dodores in L.cancel- 
The caſes f whercin this former conclu- laverar. & in L. proxi- 
ſion, (viz. thatby cancellling or defacing the Þ5#<<M15 quzrelia, 
reſtament,the ſame is made voide ) dooth talle, 1)Dyn.% DD come 


arc th cle. muniter.in L.noſtram, 
he firſt i h ſe {de his quz tclto.del, 
The firſt is, where the teſtament was can- auic.de conice.vits 


celled by the teſtator himſelfe vnaduiſedly, or vol.lib.rz.tir.1.n.z1, 


X. « Clar.$.reſim.q.93 
by ſome other perſon without the teſtators Craff.S.teſhiug.55. 


conſcnt,or by ſome other caſualtie”, m)L.1.$. ſed conſultos 


The ſecond caſe is, when the teſtator after ff.de hisquz teſts. dels 
Bar.in L.ft iure.de legs 


Gm : z. 'Þ 4 $65 - | 
he haue wittingly and willingly pulled away ; angel.Are.& Min. 
the ſeales,doth ſcale the ſame againe'.. . Hingan$.ex co. Inftit, 


The third caſe is, when the whole teſtament 4=1Þ.mod.rcita.inkr, 
n)L.ft:ſtamentum.t 


is not cancelled or defaced, but fome part ther- qi refa.fac.pol 
Nw 3 of >: 


T he ſexenth part. 


' of onely raced,blotted,or put out, for the other 


0 T.proxime. 6.\creria 
Ade his que i11teſt9. 
d:]1, Manuc.de conic. 
vicvul.hb.tz.tic.i.n,}1. 
ivhn, 
p)Weſcnb-ind.tit.de 
his quzin rcft6.del ff, 
Mantic. vb1ſupras 


o)L-pluribus.ff.de lis 
quz 1ntcſtato, del. 


r)d. L.pluribus.& bt 
Dottorgs. 

S)L.1.$ ſed conſulto.ff. 
de lus quz inteſtato. 


dcl .cum gloij.1bid, 


r)Zaſ.conſil,2.Jiv.1, 


v\L.eum qui,f.de 
probac. 

x )5upr.r.part. $.3.verb 
ſententia. & hac pla 
parte paulo ſuperius, 
viz.S$.12, 

y)io. Faber. in $.ex eo. 
In'tit.quib.mod.teſta. 
inar, Peckius. de teſta, 
conueg.hb.r c.q6.n. 1. 
z /L.dolum.C.de dolo. 


arts of the teſtament doo remaine firme and 
fuſe As they were before , although the dele- 
tion. were in the chicte part of the teſtament, 
age the alltgnation of the executor”. 
Thefourth caſeis, when there be ſeucrall 
papers or writings of oe tenure, cacn of them 
conteining the whole teſtament, the defacing 
or cancelling « of ſome of them dooth not hurt 
the teſtament 3, vnleſle it be  proucd that the tc- 
ſtators mind was contrarie*®. 

The fitt ca{c js, when the teſtament 1s loſt, 
either inthe lite time of the reſtator , or after, 
for ſo much as may be prooucd by witneſles,is 
{till in force *®. 

WhatT if the teſtament be found cancel- G 
led and defaced, but itis not knowen who did 
cancell it or defacec it , to whom is th;zacte of 
cancelling or defacing the teſtament to be attr1- 
buted,to the teſtator which made it, or to {ame 
ether which otherwiſc peraduenture might be 
hindered by it. 

Itſeemeth not to be repu ted theaR ofthe | 
teſtator*, for mutation or change of the minde 
is not to be preſumed", eſpecially after a man 
hath done a thing with {uch deliberation and 
reſolution, wherewith teſtaments commonly 
are made and fniſhed*., 

On the contrarie, it feemeth that it ought 
not to beaccounted the a&t of any other? ; for 
that were to preſume fraud and deceite in men 
which ought notto be preſumed, vnleile it be 
proucd* 

In 
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Tn this controuerhe therefore I {yppoſe that 
the perſon in whoſe cuſtodie the teſtament is 
fqund ſo cancelled or defaced _ is to beadiud- 
ed to haue done theate, whether itbe the te- | 
ator or another *. a)DD.nT.f: vaus. C 
Andifit beſo that the teſtament were kept cenfanansc.decs: 
| | ict, yItyol, libn.tit.s, = 
fn ſuch a place, as not onely the teſtator, but o. n.:0. : 
thers might haue acceſle ynto it: In this caſe the Þ/Zatd.confil.z.vol.r. 
arguments and circumſtances of the tact being a0 aphrent 
cquall and indifferent, the cancelling or deta- teſta.inir, 
cing ofthe teſtament, is rather to be alcribed to © de Coninds 
the teſtator then to others ®, who is allo preſu- bisquz inteſi6.del.” 
med to haue done the ſame wittingly and wil- {Paul.de Caftron 
lingly*: ſauing in legacies of freedom, or ad pias yy pe rum gp 
cauſas,which being blotted or put foorth by the tic.de coniett.vlr.vok 
teſtator, itis not preſumed to haue beene done NOTES 
willingly*. But when the arguments and cir- 16a7.18.&c. HS 
cumſtances be vnequall, and the greater pre- f)<afferreminiglad'@ 
ſumptions that itſhould be the acte of another - onus Para 2 
rather then of the teſtator , itis to be adjudged 1ib.z.tirz7.& Zaſ.ybi 
accordivugly* : for the fewer and weaker pre- *?* 


ſumptions giue place to the more & ſtronger. 


Ofthe alteration ofthe ſtate of 
. theteſtator. © 


1 What maner alteration of the ſlate of the teſ{ator 
doth make voide his teſtament. 

2 T wo times whercin the teſlator muſt haue power 19 
make a teſtament. 


Nn 4. $XVI 


' - part,$.8. 


T he ſeuenth part. 


C.xv1). 


FeAHe alteration Þ of the ſtate ofthe x 
SW ctator, isalſo ameane whereby 
| 2y the teſtament which was good at 
oo (ENS nebeginning, doth after become 
ns. ajotntin pts E—voide*; the which alteration may 
b)Videlicer,maxima happen diucrſe waies?, but eſpecially when the 
& media m_ "1 teltator 15 conuicted or Ms of ſuch a 
Nioken voluntare & Crime,after the making of his teſtament, for the 
iavite,Minſing.in $.nd yyhich the lay depriucth him of this power and 
ramen. Inſtircob tit; 1Þj\fric of makin oateſtament-. 


þ 


c)d.$.alio.& bi gloll. ] 
& DD. 4:5 What mancr of crimes they be, whereby 

__ -, _ theſtateoftheteſtator is ſoaltered,that theret 
d) De: quid? ſigillatim. 


luprapart.2.& parts, C15 Made inteſtable,is aboue expreſted*,to wit 

hcre(1c,apoſtaſic,treaſon,telonie, ſodomie, in- 

e)L eivs qui apud ko- ccſt, manifeſt yſurie, and ſuch like : whereunto 

ſes.ttg2 reſta.lupr; alſo I might adde captivitie*, not for that cap- 

tiuitic 1s a crime, but for that it hath the ſame et- 

7 fed with thoſe crimes, to ouerthrowe the te- 

24k 19% mri oy a ſtament. But if the capriue recouer his former 

Pe libertie , then the teſtament made beforethe 

captiuitie recouereth his former force'. And if 

|  hethatisconuicted or attainred of treaſon , or 

ES HED , felonie, obtaine-the princes pardon, with re- 

_ £)L.fi quis $.quaren?*. ,,.' . : ; | 

#3cinuſt.ccitam,  {Ututo0N to his former ſtare, then the teſtament 

h)Quod verum quide. made before fuch his conuiction is likewiſe rc- * 
eſti capr emi niucdandreſtored* ; and in both caſes the te- 


| rwnenccellaria,:{iclis ; "OT 
- :nvoluntaria.Minfing, ſtament 1s good, without any .newe confirm: 


& Placca.ind'S... tjon or declaration*, Howbeit in this they dit. 
NUN TAanican. Z | 

1 ter;for the teſtament of the perſon which reco- 

pe: uercth his former libertie , is good cucn from 


the 
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the beginning,as it he had neuer beene in ca | 
tiuvitie' :but his teſtament whoſe crime is pardo- i)Graff. Theſaur, com; | 
ned,and himſelfreſtored,is of force onely from ®? cares Be | 
the time of reſtitution*- Againe, it the pardon k)loh.Plares.ia d.$.ns 
doo onely importa remiſſion of the penaltic, wc: 
without reſtitution of his former eſtate , then 
the teſtament betore made dooth ſtill remaine ,,,.. -. -.. 

: | I) Minfinger.and$.non 
voide*. tallCn, : 

And here note Þ that there be two times 
wherein it is neceflarie,that there be in the per- 
{on of the reſtator abilitie tomakea wall, the 
one is,the time of the making of the teſlament,when 
itreceiueth his ſubſtance or being:the other is, 
the time of the death of the teffator © when it recei- _—_ EN 
ueth his ſtrength and cthcacie (as for the time ak PE 
betwixtthe making of the teſtament, and the 79-Porcius.inS. inex- 
death of the teſtator,it skilleth not whether the A Ne 
reſtator haue any ſuch power or not": ) and n)d 6.non tamen.& 
therefore ifany perſon being attainted of ſome Minſing-acalyivid. 

: ns WM o)Aretin.in d,S.non 
crimec,doo whileſt he is inteſtable make his te- ramen.Simode Precis. . 
ſtament,and afterwards obtaine a full pardon, de [nterp.vle.vol.lib.x, 
with full reſtictution , the teſtament neuerthe- RIC 


leſſe is voide,becaulc of the originall defe®, 


Of torbidding orhindering the te- 
ſtator to makean other tc- 
ſtamenr. 


4 


1 The former teſlament isvoide,, where the teſlator 
#5 forbidden to alter the ſame , or to make anew te-. 
ſtament. | 

2 Dinerſe extenſions of this foreſaid concluſion. 

3 Of hindering the Notaric or witneſſes to hane 4c- 


Nn5 *  ieefſe 


The ſenenth part, 
ceſſe to the teſtator. 

4 Of diſturbing the teſlatoy by makin 2 4amoiſe. 

5 Of immodeſt perſwaſions. 

6 Whether this prohibition be proued Ca the aſſertion 
of the teſtator. 

7 Diners limitations of the firſt con cluſion, viz. that 
the teſtament is onerthrowen where the teſt Zalor 1s 
hindered in altering the ſame. 

' 8 of diſturbing the teffator with noiſe and wee- 

| in 

8 2 irc the prohibition of one bee bee oreikitiall tf ts 

ethers. 


d.XV1J. 


=== mongſt many other meancs wher- 
1 by the teſtamCt which was good at 
158 the beginning, is afterwards made 

Myoid.this is one nottc be omitted, 


2)Tir.K quis aliquC re [AyS 3 

Kai prohib, ff,& QUO, BR 9 

ment before made. or to make a new teſtament 

is forbidden or croſſed, ſo that he cannot or 
darenot doo as hee intended . By this prohi- 

b)L. t.& 2.#.f quis al!- 

gaem reſtari prohib, DItION and maner of crooked dealing , the teſta- 


Rolf. Fratt. ek var.crim. Ment which ſhould ! Naue beene altered) is made 
Tir.de his qui altq.te- voide 


ftari pi11l Menoch! de 


arbaid quzit. cal,375, | T he reaſon is, becauſe 2 25 tole Ly 
| rel quiomng bi arenot ſound at che! Dcginning whichare made 
plerifiim? (cripſerynt by feare ortrande' : lo thar teſtament which for 
de hic ie. Eos gitar feare, or by fraude tlie teſtator dare not , or 


vi-eas vegiim, | - 
eYuprcadpartSS cannoralter,is from hencefoorth infected with 
2&Z. '.. thefamediſeale, aud fo rom henceforth to be 


oO | Cl ecmed 
"9 


Ws 
p 


— A ſceing it is ſo ofte pra Riſed)name- 
ly whentthe teſtator intending to alter the reſta- 


«.. a. 


\—_—_ 
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eſteemed of no more force or cfhcacie then 

theſc other*. | d)Weſenb.intir.fh quis 
This concluſion, f that theteſtament doth 24 S<ner, 

become voide, when the teſtator is prohibited 

to alter the ſame,doth proceed not onely when 

the teſtator himicife is prohibited or put in 

feare: but alio when the } Notarie or witnctles 

beletred or ſtopped, that they cannot haue ac- 

ceſle vnto the teltator *: for he that dooth not <)Bar.inT.fin.ffiquts 

permit, is ſaid to prohibite*. And therefore if es nr 

the wife being made executrix , or any other quiprohib.&c.n.2. 

perſon benefited by the teſtament, vnderſtan. Par-cont67.99.3 

ding thatthe teſtator is aboutto alter his will, Es "hs 

will not ſuffer his friends to come vnto him, 

pretending peraduenture that hee 1s faſt a- 

ſlecpe, orin a{lumber, or the Phiſttion gaue 

in charge, that none ſhould come to him*, or e)Peckius Tradt.de 

pretending ſome other excule, (or cls all excu- j*Nconug.l>.rc.rg 

{es {ctapart,do for charities ſake ſhut them forth — 025 cath uh ; 

of the doores":) In theſe caſes the teſtament is cum ſoxas. 

void , in deteſtation of ſuch odious thittes and 

practiies S : 1\Peckius ybi ſuptas 
Secondly,this concluſion hath place, iff af- 

ter the comming of the Notaric or witnefſes.,8: 

preparztion of all things neccſlarie for the alte- 

ration of the former teſtament, ſome perſon of 

intent and purpoſe to hinder the altering of the 

ſame will,doth make a noiſc,and keepeth ſuch 

aſturre,cxclaiming and quarrclling with ſuch as 

ſceke to haue the teſtamentaltered , that the te- 

ſtator being therewith diſturbed and offended, : 

did not then-alter his will , and ſhortly after CORO” F574 

dicd*©. Third) lud.cal.;395 B.,$.39, 

urdly, 


_ x - A 26 
4208, Y dnt is , 
* ” 2 
; yt 
- 


ON 


h)AMiQdeciſ69, n.7: The ſementhpart. 
ep Thirdlyt, this concluſion hath place not $ 
ſcriplerunt Inno.inc. Only where the teſtafor is prohibired by threat- 


peritio.de jureiur.extr. njnps,or hindered by fraude, but alio when he 


& Rebuff. TraQt. de re- - T7 
-54 ane © 1$quercome with importunare requeſts , and 
2.glof. 3, | fraudulentperſwations, not to alter his former - 


DParif.confil.66.n.119 
vol.3.Socin.lun.conhil 


ecltament”. 


143.n.14. Mcnoch.d, Fourthly t , this concluſion doth proceed, 
cal-355.n.40. | . albeit there bee no ſtronger proote of vio- 


kL.1.8.16 quis alique. Tl p 
=p 1 "yaa n. lence,or impediment. offered to the tettator in 


13.Menoch.d.cal.395. this caſe,then the allertion of the tcitator h1m- 


- N.37.& cf co.op,quod ſelfe' 


duo ſuntprobanda,vz. . 
ans oy In theſe caſes following T, the former con- 


ſt. prohibiuo.So- clufton doth not procecde. Tae firſt cate 1s, 


in.tun.coh). 8.yol.2- | . - 
DPacifcondt $7.0 41, When the teſtator had no purpoſe to alter his 


volz Menochd.caſ. teſtament: forif any doo forbid the teſtator to 


395-N.32.&n05dx!- Alter his teſtament, when the teſtator hath not 
mus ſ{upr.cad.part.$.2 


m)$>cin.ſen.c6cil. 105 aNIC Purpoſe to alter the fame ; this prohibition 


Vol,3.Socin.lun.confil dygoth nothurt the force of the teſtament alrea- 
| 148,n, 3. vol. 2.Parif, 


confl67.n.zzy0t.; dic made*. The ſecond calc is, when the feare 
Menoch.d.col.395-n. Which is v{cd inthe prohibition 1s vaine,or but 
32-Bofld-rit. dehis Jjoht, ſuch(I meanczas cannot monea conſtant 


11 proud. &c.n,2.in : : , | 4 
"Mil perſon'. The third caſe is when the teſtator 1s 


_ n)Mfar.Socin.Tun.con. prohibited, butnot at that preſenttime, when 


fl.148.n.4%.vol.z.Pas . : 
rifconfil 67.n.62.vcl,z. he intended to alterhis former teſtament, for 


Mensch.d.calz95, fach prohibition isnot hurtfull”, The fourti 
LSE ac4.6d Fihae. caſe being like ro the former, is when the teſta- 
concluſ.12%.n.gz, Or after the prohibition .might verie well at 
4 17 156% iy (dg {indrie times haue altred his teitament,and did 
(pwned te 14 #1. not": forinnotaltering the teſtament, when he 
eſta. mi!. quod ra- mMight,he ſeemeth to allowe it and confrme it”. 
+ /--636-99 6 nahi 1 hefittcaſcis, when the tcſtaror is not com- 
lvbi "Sy eleven pcllcd by feare;nor circumuecnted by fraud, but 
Ti=&.dercta. conivg. 1nduced with flattering ſpecches voide of de- 
Iib.! Cle | | ccite, 
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ceite, (ſuch as may becomean honeſt- wife, or | 
faithfull friend)not to alter his teſtament*. The arnongpe ny yy ods __ 
g ſixtcaſeis, whenf allthings neceſlarie for the Ao reſtari ph 
alteration ofa teſtament being prepared,the ex- 
ecutor or legatarie, or other perſon, with his 
noiſe or weeping , dooth diſturbe the teſtator 
that he cannotalter his teſtament, not of pur- 
poſe to hinder ſuch alteratis, but being moued 
with compaſſion, to. ſee the teſtator grieuouſly 
afflicted with ſicknes, or being ſtricken with an 
vnfeigned ſorrowe, through feare of the teſta- 
tors death,or otherwiſe ouercome with an ho- 
neſt or kinde care or griefe, and notable to ſup- 
refle the force of this vehement paſſion;dooth 
burt into teares.and ſo with noiſe of his lamen- 
tations dooth diſturbe the teſtator, that he can- 
not proceed in the alteration of his will: In this 
caſe the former teſtament is not made fruſtrate 
| by ſuch diſturbance , albeit after that, the teſta- 
tor neuer had the Like opportunitie of altering paiſconfl.67;vol 
histcſtament*. Howbeit the iudge mult be ve- 3.n.47.48.Socin.lun, 
rie wary,and learne by the circumſtances of the _ Om 
fac, whether this noiſe and exclamation be of &c. 
9 policie,or of {implicitie*, The ſeuenth f caſe is, :)Menochd.cal-398, 
when the executor or legatarie dooth forbid or 7” 
hinder the teſtator to alter his teſtament , 'in 
which caſethe former teſtamentis voide, onely 
in prejudice of that perſon, which. doth prohi- 
bite or hinder the teſtator toatter the ſame, but 
not in preiudice otanother not c6ſenting ther- WO 
unto * : much leſſe doth the prohibition of that 5)L-»f = "—_— 
perſon, who is to reape no benefite by the teſta- ©2700 Be 


ment , hurt thoſe executors which otherwiſe | 
ſhould 


g)Mehoch. d.caſ.395.n. 
20.poſt Bar.in L.yltm. 
fi quis aliquem teſtari 


prohib# n.1 1. 


v)Bar.in d,L.vit. Mc- 
noch.d.cal.395.n.17. 
Pars conld. 67.vol.3. 


x)De quaq. Menoch, 
de arb.iud.cal,395. 
y)SBat Hs, an.21.C.5, 


The Swan part. 

ſhould be adminiſtrators,in caſe the partie died 
inteſtate, vnleſle it dothappeare that the teſta- 
ror would haue chaunged his whole teſtament, 
and haue appointed neweexecutors , for then 
this prohibition maketh voide the whole teſta- 
ment,hke as it the teſtator had beene compelled 
to make the ſame ar the firſt 

There is much adoo in the ciuill lawe about 
this queſtion , who ought to haue the teſtators 
goods, when heeis compelled to make his te- 
ſtament , orhindercd that hee can not reuoke 
his teſtament, the prince or the heires of the 
deade perſon” 2 Bur with vs it any die inte- 
ſtate, the adminiſtration of his goodes 1s to bee 
commirted to the widow,ot next ofkinne", and 
doth not goto the prince though the executor 
or legatatie be vnworthic. 


Whenhe that is madeexecutor can 
not, or will not be exc- 
cutor. 


1 Though the executor be incapable , the Ieeacies are 
fill due. 

2 The exccutor ought to be capable of the executorſhip 
at three ſeuerall times. 


3 1tis ſufficient for the legatarie,tf he be capable of the 


legacieat the teſtators death. 
4 What if the diſpoſition be conditional. 


how teſlaments become voide. "76. 


d.xix. 
a)Brook Abridg.rir. 

= . . EXCCUtOr.N, 20, dix1 ils 
Ex EbeitT where he thatis named exC- ;. huius regni,nim fe- 
Yy cutorin the teſtament, cither can- cus eſt iure ciuilhz- 


< . | reditate non adita,L.t, 
Not or will not be executor, by the {2 fide into refic 

ASzq lawes of this realme the legacies L.fdeicommifſum.de 

bequeathed in the ſame will areſtill due, and to !<2-1-E imperator. de 


bee paied by ſuch as ſhall haue the adminiſtra- $a 


tion of the goodes of the deceaſed* : in which per Vigelij method. iu» 


aſe the will i ris cf1].2 quo tradita. 
caſe the will is to bee annexed to theletters of cn ohaaks 


adminiſtration(as heretofore haue declared®) mjs limitationibus & 


yet by reaſon of the incapacitie or rctuſall of the LEN 
' . ' x r, part.i. . .N.S 
executor, ſuch diſpoſition is thereby depriued, oe pra Wires 


both of the name and nature of the teſtament*, quz abinceſtar.def. in 


and ſo the partic is ſaid to dic inteſtate. princ. Brook vbi ſupra. 
| d)S.in extraneis. I- 


I ſhallnot neede to repeate here particular- g. de hzred.qual.8 
ly,by what mcans.thc executor may become in- differentia. vide ſupra 
capable of the cxecutor{F ip. | F i 096i mw 

This onething I thought good to note 1n e)Chriſt.Porcus.ind.$ 
this place,tharby the ciuilllawe f hee which is 7 cranes. 

| « )Idem Porcus.in Cs 

named executor,muſt be capable of the execu- 54.5. 
torihip at three ſeucrall times * : Firſt atthe 224- 8) 1dem ibid.quamuis. 
king of the teikiment,for then the reſtamt taketh Meer pe a 
' his {ſubſtance or being % JECO ndly z at the time quippe qui alas meli- 
of the death of the teſtator , for then the teſtament ©; _ ws 
receiucth his ſtrength 8& confirmation *. Third- Ki OT. 
ly, atthe time of the probation of the will , and wn+ dic-ad Cariſt, Porcums 
dertaking the executorſhip, for then the teſtament whey Galiens.6; 
entcreth to his effet and execution*. Howbeit r.f de hzred. inftir. in 
tis t ſufficient ina legararie,ifhe be capable of *1,Pecrius.Tratk.de | 

; 8 | ; reſtam.coniug; lib.q,cs 
the legacie or deuice atthe time ofthe death of zx.n.5.Grafl. Theſaur, 
the tcſtator *, vnleſle the deniſe be not pure and com-op-$.laſtiuio.q, 


ſimple, _ 


.  Theſfeucnth part. 
| ſimple , but conditionall : for in conditionall 
;Bar.Grafl. EPeckius Poſitions both the executor, andalſothe le- 
vbiſupra, gatarie, muſtbe capablearthe time of the per- 
tormance or exiſtence of the condition'; as for 
any other time, whether irbee betwixt the ma- 
king of the will,and the teſtators death, or be- 
"a Os rg. OWVIXL his death and the probation ofthe will, it 
& >» dc bxred.qual &diffe, SKILLeth not for though the executor be the in- 
E - FenGa. capable,it hurtethnor*, eſpecially if Tthe diſpo- 
ſition be conditionall ; forthenitis not requi- 
red in the cxecutor(much lefle in the legatarie) 
that he be capable at another time,ſauing onely 
: atthe time of exiſtence or performance of the 
I)Alex.in L.2.ff.de FOR I Ip Foe will 
valg.& pup.Cb.n.r1. CONdItion,no notatthe making of the will, or 
+” pms js hgh. death of the teſtator '. = 
28.n.3.quz op.com.cſt _ | | | 
La dotneau: If the executor doo refuſe to vadergo the . 
contrariamreneant. burthen or office of an executor , then he loo- 
m)Bar.& Sichar. in L. ferh wharſocuer legacie is left vnto him in the 
filegatarius,C.de le - fi > 0 : : 
gatis. teſtament”, ſauing as elſewhere is recited”, 


g)Supra part.6.$.;3. 


f 


Of ademption of legacies. 


1 Fy what meanes legacies become woide. 
2 Ademption of legacies what it is. 
3 Ademption of legacies two fold. 
. 4 Theteſlator may at anytimc alter his will , either 
| wholy,or in part. 
5 Ademption of legacies not to be preſumed. 
6 Corne in the barge being bequeathed, whether the 
ſame being ſpent,and other corne there at the death 
þ ls of the teſtatorthe legacie be extinguiſhed. 
7 Whether the ſhip bequeathed,being altered and re- 
newed the legacie be extinguiſhed. 
$ Whe- 


how teftamnts become voide. 


reedified and renued,may be reconered. 
9 What if the teſtator do voluntarily pull downe the 
houſe,and ered another in place thereof. | 
10 What if the houſe bee burned , or blowen downe, 
and another treited whether may this newe houſe 
be reconered. | 

1: Ananſwere to an objection. 

12 Whether by neceſſarie alienation of the thing be- 
queathed the legacie be adempted. 

I3 What ifthe alienation be voluntariegthe legacie ts 
extineniſhed. 

14 What if the valuntarie alienation bee voide in 
lawe. 

15 What ifthe tcſlator ſhould redeeme the thing alie- 
mated. 

16 Whether lands deniſed alienated, and redeemed, 
may be reconered. - 

17 The veaſons of either lawe being contrarie an this 

oint. 

18 i the thing bequeathed be pleaged jt is not there- 

by adempted. 


19 Whether the receiuing of the debt bequeathed by 


the teflator,be an ademption of the legacie. 
20 A flocke of ſheepe being bequeathed,whereof one 4- 
» loutis left, whether that one be due. 


=Any other f meanes there be,where- 
by the teſtament which was good at 
the beginning, becommeth voidat- 


Oo to 
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8 Whether the houſe bequeathed,being by peecemeale 
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terwards* : butit were too long de ſucceſſ.reſoluc, lb, 4 


24 


a)Centum pene cafus. 
quib? reſoluitur teſti... -*+ 
commemorat Vaſq. _- 


y» 
., y X 
Aa; 


The ſenenth part. | 
to rehearſe them all : let it ſuffice therefore,thax 
I haue ſpoken of ſuchas happely may the ofter 
fall outin fact. Now it remaineth that I ſpeake 
of ſuch meanes, whereby legacies giuen and 
bequeathed by the teſtator become voide : Of 
N ' which meanesſome doproceede from the fait of 
b)Hoc ipſo $.&% S.ſeq, b.C : | 
c)lnfra $8-32.% 23. the teſtator”: 1ome haue relation to the fatt or per- 
d)Infra $.vlt. ſon of the legatarie :lome to the thing bequeathed). 
lx 1 5p w6 4p In reſpett of the fad? of the teftator are legacies 
tir.de adimen.vel made voide, ris by ademption , and by 
rranſterend.leg.f 2anſlation of the thing bequeathed-. 
f)DD.ind.Rub.de ad- SR R2 X $ 
emp.& rranflac.leg. _Ademptiont isa taking away of the legacie 2 
Inſtic. ©  beforebequeathed': Tranſlation is a beſtowing 
+ 9w-9.gry cry  ofthelegacy bequeathed vpon ſome other per- 
Weſenb.inrit.de adi- 10n *, Ademption may be without tranſlation, 


66 ranfterend. but tranſlation ofa legacie cannot be without 


. . h 
i)Weſenb.in d.tit.de ademption . | 


adimen.leg ff.  ' Ademptionf of legacies is two folde, ex- 3 


ary & 3. deadumen. 2, ,74and ſecrete : expreſſed, when the reſtator 


I)L.remlegatam.de doth by words take away the legacic before gt- 
adimen.leg.ff. uen*: ſecrcte, when the teſtator doth by deedes 


. .d 1 d.L. . . "oo - 
54 Nur 2 without words take away the legacie:as whe he 


n)L.4.fdeadimen. doth giue away the thing bequeathed, or doth 


leg. ff. . . | 6 1 
allivſe.de adimch. voluntarily alienate the fame before his:death!'. 


ſt Itis f lawfullfor euery teſtator® ſo long as 4 
p)Quod fl alioreſta- he liueth, to reuoke or alter his will ©, either 


mento inſolenni fat ES: ws Tones | . , 
ademprio,tunc ni ip- wholy or in part”, either in the ſame will, orin 


ſoie, ſedope excep- another,cither ſolemne or vnſolemne?, fimplie, 


Gall Thefan con {Fr conditionally?. 
$.legatum.q.78, When theteſtator dooth exprefly reuoke 
qQ)Edarum.C,dele- the legacie, it is not materiall whether he doo 
m_— vie wordcs dire contrarie: as 7doo not gine , 1 

do not bequeath,or any other words whatſocuer, 


{0 


"= « vhs ode. ata LAW 4+ _—_— _ 
T IL MS. al. =", wa..2 > ——_ ta 
cd's - ; gs. SP ® x ad II "7 
o = 
. \ 
- 
% 
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ſo that his meaning may appeare.. _ r)L2.&z.f.de adime, 


_ 


9 


RT s : ] o.1 ti. : ” ; 
Ademption f of legacies is ho moreto be jeg,c. © | cademp. 


preſumed , then the reuocation of the teſta- 
ments' vnlefle1t be prooued'. And thereforef if 5)Bald.in L.f pluribus 


the teſtaror doo -bequeath all the corne in his 90 Ig 


barne,andafter the making of his will, the teſta- ci.:.n.2. 


tor ſuruiueth vntil all the corne be ſpent,;and o- *)E<umquiyolunrare, 
tt. de probac. 


ther corne putin the pleace thereof: : this ſpen- y)secus 6 nonſfit repo« | 


ding of the corne 1s no ademption of the lega- fitumper modum fur- 
: : rogationls, ait Ange 
cie; and therefore the legatarie ſhall haue ſuch ;,7 £eruus.s.qu 


corneas is foundein the barne when the teſta- quithue deleg.r. 


tor dicth*, vnlefſe the cotne found in the barne Malcard.de provac. 
: conclul.1283.n.33. 


at the death of the teſtator, bee greater in quan- x)Bar.in 4.5. quiquin- 


titic then was the corne at the time of the will que.Mantic. de con- 
- iet.ylr.yol. lib.r 2.tit, 2, 


making : for ſo much is due, butnot a greater ,,” 

quanrtitie then was the firſt” . y)Paul.de Caſtr.in d. 
Likewiſe iff the teſtator do bequeath a ſhip, 3:98 > 0497 nerpur 

and afterwardes dooth by peecemeale repairc a 

and renue the ſame, {o that there remaineth no- 

thing of the oldeſhippe but onely the bottome | 

tree: here is no ademption of thelegacie', and 


therefore the legatarie may recoucr the whole 


: . z)L.quod in reruns. $. 
ſhippe”. & finavem.ff. deleg.r. 


Or if theFreſtator doo bequeath a houſe, Spicgel.Lexic.verb. 


andafterwards by peecemeale repaire the fame, carina. Mantic.de con« 


s 4: k 
. : &. + lh L * »3o 
ſo thar there is no parte of the olde marter or ,,- G6 mg op 


ſtuffe remaining, the will of the teſtator is not 

hereby preſumed to be chau nged, and therfore 

the legatarie may recouer the houſe forepat- _ _ 

red *: For it is deemed to bee the ſame houſe Pam" "gg 

ſill in lawe, as in the former caſe it 1s deemed b)1afin 4.8.6 domus, 

to be the ſame ſh ip b = - n.r.Maſcard.de probac. 
concluſ1220.n.21.Zaf, 


But if the fteitator did at once voluntarily ;, j5.& 6 naun, 
Oo 2 pull | 


T he ſeuenth part. 
pull downe all the whole houſe bequeathed, 

& did afterwards erect anew houſe in the ſame 

| place; then by the ciuilllawe, the will of the te- 
e)PauldeSatri1®s ſtatoris preſumed to be changed, andthelega- 
conicR.vlt.vol.lib,1z, CLIC Extinguiſhed'. And although by the lawes 
tirz-n%. | of thisrealme, it may be otherwiſe in contracts 
* wp and couecnants amongſt ſuch as beliuing *: ad- 
ISquodnon ice”  mitit were ſo(as in ſome ſortitis anſwerable to 
e)[ncelligequoad iura the Ciuil law*) yet the reaſon of the difference is 
wn rw A. Not obſcure,which is this.In cotracts,couenits, 
& reſtirurum cenicrur and graunts made amongſt ſuchas beliuing,he 
idem.L.ſcruirutes.$. to whom this or that is lawfully graunted, hath 
n— cut. byand byacertainerightand intereſt therein, 
f)Bar,& alij.ind.s. Which without his conſent ought norto bee 
Gy; 1d ood noftrum, IMPaired*®,and whatſocueris builded ypon ano- 
dc Le.  thers ground,yecldeth thereunto, and thereby-. 
h)S.cumin ſuo ſolo. Hecommeth his, which is the owner of the 
InicdererumaGuil. round”. But ina teſtament or laſt will, there is 
no {uch right deriued to the legatarie, in,or to 

the thing bequeathed , vntil} the teftator bee 

dead' : and therefore,if in the mcane time the 
3)Bar.in d.L.fiiralega- teſtator do alter his minde (which alteration is 
: +048 wn jade manifeſt,as well by deeds as by words*:)In this 
DL Paulus. rem rar. Caſe the legataric which hath noright, cannot 
74 1 -"6ahag Ws b” hg make ſuch claime to the thing bequeathed as 
$4. > ** anothermaydoo,to whoma thing is couenan- 
tedorgraunted , and ſo hath a right and inter- 
HBar.ind $.vIt,&1aC Eſt thercin'. In deed ifthe teſtator were deade, 
wid.n.s, and ſoarightin the legatarie,and then the heire 
gi \ _ or executorſhould pull downethe houſe deui- 
ſed,and crea new houle in the ſame place, the 
legatarie might recouer the newe builded 
houſe® : but being pulled downe by the teſta- 
| tor, 


m)L.domos, dc leg.r. 
R,$ibiDD , 


of 
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tor,whiles as yet there was no right or intereſt 
in the legatarie,the legacic is extinguiſhed' zAS1S n)Text.in d.L, firales- 
atorcfaid: vnles a contrarie meaning be proucd 929m. 6 domus. 
Maſcard.de probac, 
in the teſtator, viz. thathe did not intend (OTC- enlaldiiten i, 
uoke the deuile , by deſtroying the thing deut- o)Eod.$.6 domus. 


, »)L at {i clerics. $. ple 
ſed”, becauſe peraduenture he did protelt” be- fe i de reli, &ibi 


fore hecauſed the houſe tobe pulled downe, gala, 
that hee did not thereby meane to make voide 
the deuiſe, orafter the recdifiyng thereof, did 
ratificand confirme his f 111',or did ma- Ju $11.5-1.Getes 3 
: OINMICr WI ate 191 M4- f Brook Abridg, tit, 

nifeſt his meaning by other cquiuaient con: deyile.u.s, 
1ectures without which proofc of ſuch the te- - 
ſtators meaning, the legacie is ſo {urcly extin- 
guithed, thatalbeit the teſtator did pull downe 
the houſc,with intent to reeditie the ſame, orto 

Ylaſin d.I.fiiro.C.vic 
make it bigger” : and albeit it were reedified of gelegan En.r inf 
the ſame matter or ſtuffe*, yet it cannot be reco- Say omg jak 
uered as due to the legatarie : for now hauinga 2554 Ge 
new form.it is not the ſame but another houlc , 1280. 25, 
and fo being another thing the that which was licemCattren'lak8 

Maſcard,vbi ſupra, 

bequeathed, how can u be rightly chalenged by Malcard.deprobac. 
the lcgatarie *. c—_— — Ss 
Whariff the houſebequeathed be blowen otary __” rs 4 
'0 Jowne with violence of the winde, or be con- oblix, _ 
ſumed with fire, or otherwiſe by caſuall means 
deſtr oycd, againſt the will of the tcſtator,ard a 
new houſe erected by the teſtator , in the os CC ,\fafinl.domos £0 
- where the former ſtood;whether may the 1eg2- leg.r.n.r.&1in L.6ira 
tarie recouer the houſe newly erected? By the Ws wag "i uae 
opinion of ſome he may”, for it the teftator had ,i1.4 greg legato. 
not erected anew houſe, by the cinill law bat de leg. rin fin Paul, de 


atc.1n dS. G con! 
_ ground whereon the houſe did ſtand , ſhuwd c, wy = - ro 


"belongtotheleg o4:arie” -Sceing then the erofid lain 11.&7, 
Oo3 is 


_ Theſeuenth part. 
=. 1s the legataries, it followerth that the houſe is 
z)1.ſ o_ WORy the legataries alſ{o*. Howbeit the authour of this 
Ls I, E8.1,141l. 0 — © . . uk 

Sau M-Ca0vbi fre OPinion in another place is of another opini- 
logs i L.domus.tde ON *, which opinion 1s alſo commended of 0- 
eg 1.nt3. | : - b 
PMoCatTratde RCr writers,as moreagreeable tolaw”, becauſe 
provaciconcluſ1280.n. this houſe is another houſe then that which 
27 & Manric.de con» yas bequeathed. And again, the text of the ci- 
ie.vinvollb.s:, : . s | : 
a [Fy uilllaw 1s plaine, that the houſe bequeathed being 
c)Textnd.$fido- deſtroyed, if the teſtator build another in the ſame 


mus, | F sf . 54 . 
4)Maſcard.& Mantic, P/AceFhe Iegacie is extinguiſhed , wnleſſe the meaning 


voi ſupra. ©. of the teſtator were otherwiſe Seeing then, the text 


*6)Ra b.C Perr.de- "fs = 
| REY I 1G Cdolnde, the houſe is deſtroied,neither may we *®. 


& thi laſ.n.13, To thefformer reaſon thatthe ground had 
W |! belonged to the legatarie,if the teſtator had not 
builded anew houſe, ergo the houſe alſo: Itis 
anſwered,that if it weregraunted(which of di- 
uers is denied) that the ground ſhould be ong 
to the legatarie*, yet ſhould it notbelong vnto 
him as principall,, butas acceſſarie, or part of 
the houſe bequeathed* : and {therefore being 
g\lidem Bar.laf& but acceſſaric , it dooth not recciue any other 
Paul.de Caſtr.voilupr. 2ccefſe or augmentation 5 . How be it, 


f'Bar.Paul.de Caſir, 
laſ.in d.$.it domus, 


foraſmuch as theſe queſtions aboute houſes. 


bJL.fideccommit S. qouifed by will,afterwards deſtroyed, and then 


_ rem.ff.deleg.z. L.rem ; ] 
fegaram.de adimen. Tccdified , are rather to be determined by the 


=g- i| lawcs of this realme,then'by the ciutill law : I 
1M fing.in $.f1 rem, Rug _ og.” 
Indr de Iega.Ferous, AO Willingly yeeld the matter into their hands, 
q9.Adde quod fiue ne- to whom it principally apperteineth. 


ceſſiras ſit exre fami-  , Eythermore,iff the teſtator being conſtrai- 


liari.Gue exlege vr ag; 


impedit praſumprio- FAIL neede”,as to pay his debts, or to prouide 


neth revocation le hyf1 food, or other like neceſſarys,do as it were 


gati.Maſcard.de pro- 17; " 
baccondul.iz80.nis VWiling)y alicnate the thing by him before 


. bequca- 


dooth not diſtinguiſh of the meanes wacreby, 


I 


o 
- 
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bequeathed, this is no ademption of the lega- 
cie*, and therefore 1s the executor bounde to : — 
; k)d.L.kdeicommilſa, 
redeeme the ſfame,or to pay the iuſt value ther- $.6rcm. | 
of to thelegatarie , vnleſſe he proone that the 14S r-m. [nſtiz. de 
R did (c L h ( de li © lega. Maſcard. de PrOe 
teſtatordid purpoſe by the {aidealtenation to 1,7.q.c6:1.1280nm7, 
take away the legacie', or vnleſſe the legacie m)LStichum, * 
were conditionall, and the alienation made be. #4 !<gar.Bald 
n L.3.C.de l:ga.n. 6, 


I 


fore the condition were extant or accompli- n)L.remlegaram.f.de 


13 ſhed”. Butf ifthe teſtator not confirained by ne- *9imenega, 


IP : o)Yerous.d.q.,g. 
ceſsitie,doo of bis owne actordalienate the thing be- |)Bar.g atij, in 1. 


ueathed (as ifhe giue the ſame freely”, or doo remlcgaram.f. de adi © © 
meneeg.&inL.z.C.de 


{ell the ſame of intent to gaine thereby *) this is |. 
14 an ademption of the legacie?: which cocluſionf q)L.legatum &.parer 


oh thee : - ffde adimen. lega. Bar, 
hath place, although the giitor alienation Dee ce am OE. 


voidin lawe®; Foritis ſufficient in laſt willes, g.yecutleg r.Socin, 
for the rcuoking of a legacie thar!the teſtators ſen.conſil.104.n.rr, 


: J # | r vol.z3. Couar.in Rub, 
meaning doo appcarecuen by a ſufficientacte'. nu ieranpartn, 


15 Secondly!, this concluſion hath place al- zr.Mamic.de conic, 
_ though theteſtator ſhould redecme the thing V=v0Jh.re.tin.6.n.2, 
- alienated,the alienation being lawfuF:and ther- þ ana Nw re 

fore if the legatarie ſhould after the death of the expreſimlegatum, 
teſtator demaund the legacie alienated, and re- wo : Cn on 
deemed,his petition were to be repelled , vn- bus Manticawbi luprg. 


leſſe hedid proouca new will of the teſtator, or Maica:dodeprobati- vu 
one concl.r2$0.n.g8, > 


ſomeapprobation or ratification ofthe former Gzjel.coafio;. 
will , afterthe redemption of the thingaliena- ldemiuris effi ta%a 


R $0” Z alcnatione dorniniym 
ted*,or vnleſſethe legacie be of freedome from ? ent no Point 


Maptic.d.aic fn, 
Maſcard.d.concl.rs$0. n, 105, Ftlicer non defint magni nominis Interpretes, quit in Cons 
 trariaſtant ſententia,per Lprzdia $.libert. de Inſtr. leg, Falhſitmatamen ett horum ſens - 
ecntia,ſi verum dicat Gabr.d.confi].103. Tu vero dic vtper D.Gen:ilem,acunſiimede hae 
re difſerentem. lib.t. cpiſt. c. 10, (r) Couar.in d.Rub. p#r.z. n,zr. verb. aducrtendum, 
Grall Theſaur.com op.E.legatum.q 78.in fin, (s) L.cum ſerffus, ff.de adimcniieg. 

(t) 4 L. cum ic1uus, 


O04  bon- 


- 


| | Theſeuenth part. 
Ly. deceſtam, Gondage®,or giuen to ſome godly or charitable 


 manunyll. 


PMaind 6: VIC : orvnlesrhealienation were neceſfaric,not 
IaQir.d> 1;ga. Mantic, voluntaric”,orvnles the legatarie be ncere of kin 
6.cit.6.n.6. Malca:d. d; Gr allied vnto the teſtator *:In theſe and in ſome 
cConciui.1:$0.,0.112, | . | | 

Baran dLcumlſer. Other calcs,the legacic redeemed inay be reco- 
LL... | ucred,ts it the ſame had neuecr bene alicnared', 
ze ©9944 Peraduenture allo by the lawes of this realmet 
d.concl.12$0.n.111. Jandes, tenements, and hcreditaments, being 

a) Maſcard.d. conclul: 


I r230.n.r03.109.&c. ybl . ; | 
| aliasvidere cer huius after thealienation redoemed , may be recoue- 
| regu's eFpeionFien, red,asit the ſame had not bene alienated?. Theft 
ooo aries: Ui reaſon of this law may be, becauſe the alicnatio 


 c)Brookeodem loco. dooth not defeate the will, which is notas yer 


firſt deuiſcd,and after the deuiſe aliehated, and 


Is 
17 


otany force vntill the teſtator be deade*®: but. 
 thereaſon of the ciuill lawe is , becauſe by this ; 


voluntaric or vaconſtrainedalienation, or gift 

of the thing bequeathed, being an act contrarie 

0 to the former acte of the teſtator, his will and 

meaning, (which 1s the life and ſoule of the te- 

{tamet,) 15 {traight wayes preſumed to be chan- 

* MAretininS.firem goed ,and conſequently thelegacic not to be a- 

: | gh 1p Ay ty ſleepe, (as ſome doo dreame} but to be quite 

| Maſcard.deprobac. dcadand extinguiſhed*; and being once dead, 

- concl.1230.n.1205t cannotealily be awaked, but ſtandeth in need 
ponardaa LjeGdeleg fancw conſentor other liucly a before 1 

"agg tan C y act bcfore it 

e)Sichard, ind.L. 3.C. can be reuiuedF. | | ; 
A. yn Fdesa TIfTrhcthing bequeathed be notfully alic- 
dunen.lega. nated,as if it be pledged or pawned,the legacie 


3 ; - . . = 
4 £/-qu poſt.Cde js not thereby extinguiſhed *:and therefore the 


a. 


” bam concluſionem CXECUtOT in this caſe is bound to redeeme the. 


| limicar &ſublimicar ſamegnd to reſtore it to the legataric, or to pay 


Maſcar. de provatione "EO. . Oh . - 
15091 Tres rf thEprice thereof it he ſuffer it to be fortaited®, 


gu-12 V6:1m videas. Likewile,' it ſome palt onely of the legacic be 
| alienated 


' &C 


13 


I9 


20 
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alienated, the other part not alicnated is due, 

and may be recouered', vnleſle it be prooued is grem.loftir. dele« 

tharthe teſtator did meaneby alienating part, 3% _ 
. bs . c)Eod.$.in fi, 

to take away the wholelegacie* ; orif the lega- 

cic be alternariuc, as.it the tcſtator bequeathe 


ſomething , or the value thereof , the thing 


being altenated, yet may the value be reco- 


ucred'. ' 1)Bald, & Paul. de Ca- | 
If the t teſtator doo bequeath an obliga- f19inLz.Caclega, 

tion,oraſumme of money due vnto him, and 

afterwards the debter vnprouoked dooth vo- * 

luntarily pay the debt due vnto the teſtator,the 

reccit ofthe ſame is no ademption of the le- 


1c”: bur it the teſtator do prouoke the deb- m)L.fideicommiſſa. g. 
BSacilc bur P ſed firem.ff.de leg.z. 


ter to make paiment, then by receit thereof the 14,ic ge conic vie, 
legacie is extinguiſhed”, vnleſle the legatarie be vol.lib.czir2.n.r9, 
able to proouc,that the teſtator did not thereby 
mcane to reuoke the legacie*, for that perad- ge adimen.le. Maicar, 
uenture the teſtator exacting and recciuing the de provac concl. 


n)d.$.ſed fi rem). & ibi 
Bar.& aly.L.pater.f, 


I 280, n., I3o. 


money,didlay itvp, and fately keepe it for the «46m, 
legatarie?, or did vtter in woordes that he did 


notintendethereby to reuoke the legacie": In 


theſe caſes the legacic 15 notreuoked © DESks {-d firem, & 
Finallyf, If the teſtaror do bequeatha flocke {| 227-72 & Bald, 


of ſheepe , and afterwards the number decrea- g)Ba:.in d.S.ſed fi rem, 
ſing,they become fewerthen a flocke, (aflocke 7, Vi4e Matcar.d. con. 


Clul.12%0n.13 24133. 


confiſteth oftenar the leaſt*) be it that of al the 1.5 oregeeffude leg.ts 


/ 


flocke there be left but one: In this cafe the will &D..b:d. 
of the teſtator is not preſumed to be altered,nor 
the legacieadempred , and theretorc that one 
theepe is duc. : 


t'$.1 orex. Inflic. 


de Icgas 


'Oo5. Of 


a)Minfing.in ti:.de 
adewp.lega.Inſt.t.n 4. 


T he ſenenth part. 


Of tranſlation of legacies. 


1 Tranſlation of alegacie what it 1s. 


2 Emery tranſlation includeth an ademption. 

3 What if the perſon to whom the legatie is iransfer- 
red, be incapable thereof. 

& Certaine wr wherin tranſ/ation of the lcgacic doth 
n0t include an ademption. 


5 Thelezacieis preſumed to be transferred with the 


charge impoſed on the firſt legatarie. 

6 Certaine exceptions of this concluſion. 

7 One and the ſame thing bequeathed, firſt to one,and 
afterwards to another , whcrher it be wholy taken 
from the former legatarie. - 

8 Ifinthe ſecond diſpoſition there be no mention of 
the former, it is not wholy taken from the former 
teeatarie. 

9 If there be mention ofthe former bequeſt , yet the 

thing bequeathed is not wholy taken away. 


10: Certaine limitations of this laſt poſition. 


11 Difference betwixt theſe wordes, I gine* and 1 be- 
ueath, 
Tz What if the legacie conſiſt in quantitie. 
1 3'What if one ſumme be twiſe bequeathed to one per- 
ſon whether is it twiſe ane. 


6 C.XX\A 
#1 Ranſlation f of alegacie 15a beſtow- 


<1 ingof the ſame vpon an other *, as 
ademption may be made cither in 


== the ſame tcſtament or in codicils, 
{1mplie 
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ſimplie or condicionally:{o may tranſlation of 


legacies likewiſe”. d)Tir.de adewp. leg. 
= | Inſtie.L.cranſlatio.cods 
: o * | : 
A legactefbeing transferred from one to ano» at 0! 


ther, the legacies taken away from the former 
legararic, albeitt theſecond legataric be incapa- 
ble of the legacie* : for howlſocuecr that acte is Borne = 
ſaide not to miniſter impediment, which is al- dakuies Fs 
togither without effect ©, yet foralmuch as by | 

this tranſlation it dooth appeare to be the teſta- EN 

tors will and meaning. firſt to haue the legacie | 

: 59 | .S ©... d)c,nonprxſtar.de 

raken away from the former legatarie : this will c<x,ur.s. 
and meaning ought to be oblerued, fo faras it <)Minling.ind.ir.de 
may*, and ought notthercfore to be hindered 2/67h:i<8n-6: 

may , ana oug TL ; ICU f)Bar.lal:& atij,ind.L 
in one thing, becauſe it cannot be performed in plane. 
another*. For as I ſaid before,cuerieTtranſlation ay = won 
doth preſ{uppoſe & include an ademption *, ex- caprimi legati reuo- 
_ ceptin certaine caſes tollowing. The firſt caſe is, cen no 

when the teſtator in the time ot great& extreme Jon ne nee 
{1ckneſle, transfcrrin ga legacie , or beſtowing videas Couapin Rub. 
the ſame vpon an other,dooth afterwards reco- Ye kar; om manage 
ucr his health: for by this recouerie the tranſla- * 
tionis voide , and the former legacie confir- 
med*. Another caſe is, when the teſtator ha- h'L.Titia.S.v!r.de adis 
ving bequeathed a legacie to one, and having 7<31cs..Mantic.de 

of ; O : : | © conmcct.vit.yvol.lib.lz. 

prouided that if the legatarie will notdo ſuch .. n... 

a thing to a nother perſon. tnat then that other 
perſon ſhall haue the legacie: In this caſe1t tae 
former legararie be preuented by death,thathe 
cannot perfourme the condition trough hee | 7 
would, the ſecond legatarie cannot obtaine the i farcious Tele | 


Ts _ 7 Thx: « | | . pexns.lal.in L.cum 
legacie*, The thirde caſe is , when the Jegacle ,,gyanay.dchered 
dooth conſiſt in quantirie'; as when the teſta- inkie,& Mantic.de 
tor dooth bequeath rg one Man an Rundred OT. 10.1 2s 
round, * 


T he fenenth part. 
pound.and immediately after to another man 
an hundred pound : here1s neither tranſlation 

| . nor ademprion of the former legacie, but two 
rity plane.S.1.6e  feyerall legacies*. Bur yerif the reftator ao limit 
eg.1,L,paulo, inprin, 

d leo. 3. this "RA to ſome certaine bodice, as if the 

| tcſtator bequeath to one manan hiidred poiid 

which licth in his cheſt; then it is all oneas it he 


ſaid, hedid bequeath his fi ienct,-his bookes,or 


\ 


Infrahocipſo$, 
1.7.11, his armour,whercof we ſhal/ hauc occalion to 
| ſpeake ſhorty altcr'. 
«1% Furthermore,jtis to bet notcd in this place, 
that where any lIegaciei is transferred from one 


to another, it is preſumed tobe transferred to 

the ſecond legataric,with ſuch charge, orvpon 

ſuch condition,as jt was Icft tothe former lega- 

taric , albcit in the tranſlation there be no cx+ 

L.Gaiof de lime. preſſe mention of any ſuch charge of condi- 
8 cib.leg.L..legarum ton” : Forexample; the teſtator pjucthto one 
de ad1men.'eg,Vaul dc perſon an hundred pound,charging him to de- 
Eaſr.conflgz7xol.t, 10.1 ire ten ſhillings yearly amongſt the poore 
during ten yearcs : alterwards the teftator doth 
beſtowthathundred pound vpon an other pcr- 

jon, without mention ofany ſuch vearcly. de- 

fribution: In this caſe the ſecond lecararie is 

| charged with the yearely paiment and diſtribu- 
tion "of ten ſhillings, cuen as the former lega- 
141 rarie” : neither can he accept the one part of the 
legacie without the other”: ſauing f in certaine 

7 6 aſe cales.Onecaſe is, ithe be able to prooue the tc- 
 \05 4m fn Fo +. ſators mcaning to be contraric, viz, that it was 
vol.lb.12,tit.3.n.z3. thetcftators meaning to transicrre and beſtow 
20g TT bic- the legacic 1mplie withoutany ſuch charge or 
L.L.Gaie* condition”. Another caſe is,whci the codition 
| 5 
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is ſuch,as the ſame dooth cleaue to the perſon : 
of the former legatarie 3: For example; the te- on —_ 
ſtator dooth bequeath toa woman with childe 7. j1egarum fub WIS; 
an hundred pound,itſhe be deliuered of a boy: tione.de condi, $e.de- 
this condition doth cleaue to the perſon of the 
 formerlegatarie, andſois not transferred with - 
| thelegacie*, Thethird caſe is, when the tranſla- 7)6L legarum fub c8e 
tion is madeto the ſameperſon, without men- (101700 
_ tion of any further charge or condition : for 
then leaſt the ſecond bequeſt ſhould ſeeme ſu- 
perfluous, it is thought to be the' meaning of 
the teſtator, by the ſecond bequeſt to giue the . 
ſame ſimplie*. The fourth caſeis, when in the 9-6tibi.de admens 
tranſlation of the legacie,there is anew ſpeciall *** 
charge impoſed vpon the ſecond legatarie : for 
then the olde charge impoſed to the former le- 
gataric is preſumed to be remitted, leaſt other- | 
wile the later legataric ſhould bee prefled with 
a doublecharge | - : )L.Alumne.de adime.. 
Whatif the teſtator atter he haue giuen a," Manic.de 
legacie toone perſonne, doo aftcrwardes be- conic.yit.yol.lib.12,. 
queath the ſame to another perſon, whether is **3- 
this an ademption of the former legacie , or 
whether ought both the legataries to con- 
curre, and to hauc the legacic betwixt them, 
For anſwere, weare to conſider, whether 
ſome ſpeciall and certaine thing is bequeathed, or 
a thing conſiſting —_— 
In the former cale,namely when ſome ſpe- 
cial or certaine thing is bequeathed, it 1s materi- 
all whether the legacie be of lands, tenements, 
or hereditaments,and ſo the queſtion determi- 
nable in the temporall court, according - the 
awes: 


lc-Paul.de Caſtr.confi,. . 


' Theſenenth part. 
| | lawes temporall of this land,are of goods, and 
2 8 ſo the controuerſie to be decided in the eccle- 
ſlaſticall court, according to the lawes eccleſi- 
aſticall of this realme. It of lands, tenements, 
& hereditamets,as when the teſtator(for exam - 
)le)doth in the former part of his wil,deuiſe his 
lads in ſuch aplaceto one in fec,and afterwards 
inthe later part of the ſame will,toanother per- 
| | ſonintce: itſeemeth by thelawes of this realm, 
S)P!owd.in caC.inter that the later part doth ouerthrow the former”. 
5%" "250m & « And thatas the later teſtament dooth deſtroy 
©) Eade enimeſt ratio NC former teſtament: ſo the later part of a teſta- 
partis ad partem,arque ment,doth infringe the former part of the ſame 
totius ad totum.Eue- ſq! heniti :e thei : 
rard. loc.rop. ator ad IENtAMENt , When it 1s contrarie theteunto : ne- 
" partem nerthelefſc I wil not preſume to afhrme,that this 
) | | . : : 
| YPaulde Caftro.la eonclufion is vndoubredly certaine, but with 
& Zal.in L, fi pluribus, MD. . : 
fdelega.Ripa.in L. re due ſubmiſſion ſurrender the ſame,to be diſcul- 
reg moan 4 ſed by the learned in the lawes temporall, ynto 
x)d. L.f1 pluribus.ver *F . | 
K quidem cuideutiſſi= whom it rightly appertaincth, | 
me. *  Ifthedeuile be of goods; as when the te- 
YRaph.Cum.ind.L.fi ſtator dooth bequeath his ſigner, his bookes, 
- pluribus,&1b1 Iaſ.n, - . ( q 
| 22,&13-& zaſ.n.14.qui OT his horſe,&c. Firſt to one perſon, and atter- 
: #2294 (Ne pan) wards to another perſon : then in caſe the ſe- 
” CONLECTUTALEN?) proba- | . | > - 
Bonem hon obliante cond legacic be {1m le, (Tmeane without men 
| quod Textus exigat tion of the former)the former legacie 1s not ta- 
| euidentifiinam. Quin Lon away!, but the two legataries concurring, 
 3mo,probatio vel ex SE : . Y 
| contcAuris emergens, ought to diuide the legacice betwixt them”. The 
__ reaſon and foundation whereupon this conclu- 
le ner Ja] ſion is builded,is the teſtators conſtancie,wher- 
| Bar,int..6conſtante. in the ciuill law dooth repoleſuch confidence, 
| &.ol.ma,n.12 _ thatwhe hchath once bequeathed a thing, he is 
not preſumed to take the fame away *, without 
euident preſumprion ” of. the alteration of his. 
__ former 
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former reſolution. Infomuch that it one and 
the ſame thing beleftto one perſon in the teſta- 
ment,and to anotherin the codicill, yct is not 
the teſtator preſumed ſo variable, as vtterly to 
take away the former legacie , but rather that 
both the legataries arc to concurre,and lo to di- ,)pa1din L.cohzredis. | 
uide thelegacie betwixt them *.Where it is ſaid $.cohz1es.in fin.de | 
that as the later teſtament doth deſtroy the for- hin, 9 "SPA 
mer teſtament : ſo likewiſe the later part of the Mantic.deconie&. vir. 
teſtament ; dooth ouerthrow the former part vollibh.t2ura.n.3. 
thereof :That is true, when it is euident that the _ 
teſtator did meanc it ſhould beſo* : Butit itbe ,ar.Gpuribus. &ibi 
doubttull,then without all doubt we ought to DD.Mantic.deconiecs 
labour diligently to ſauc the teſtament from c0- TH 
tradiction®,and not ſuffer oneipart to fight and b)Mantic.de conic. 
brawle with another;muchlefle to permit one wvollingairgin ling. 
part to kill and deſtroy another, incaſe there be JoFm- nn <onmiaſe 
any place for peacc, or hope of reconciliation 
to be had betwixtthem. Againe, the argument 
is not of equall force,zparte adpartem, with the 
argumct a toto ad toturn,in cate there be inequa- c)Euerard.d.loco,a 
BEE gr : | roto ad partem.n.7. 
litic or diuerfitie of reafon betwixt the one and ,,g oyn. &alios leg 
rhe other*,as 1n this caſe: For ſay that ſuch is the interpreres.in L.cum =! 
force of poſter/or7itie 1nteſtaments, that the later nes HAIR "2 
dooth ſtill deſtroy the former*, without any 0- 1 )s.polteriore. Inſti, 
ther reuocation *:Say and thinke,that the life of Mg ecſtam.ine 
the later teſtament is euermore the death of the o)Vielius.& Minfiog,. 
 formerteſtament, euen becauſeitisthelater*: ind.S.poſteriore, 
yet how can itbethereby iuſtified,thatthelater */ pcm re, 
part of a teſtament dooth deſtroy the former pin & fupracadem 
pait, whereas ucither part doth receiue any life part-S-14- 


| * | | 4 Lf = : ; 
betore the other*® j: for vntill the whole teſta- mn gin 5% 0g; 6. 


ment be completed, the partes thereof are - prura.cod-tit 
c 


T he ſentnth part. 
the ſenceleſle parres of an vnperfedt creature, 
. Or confuſed embrio* : and doo receiue their life 
h)d L ex ea ſcriptura, ; 
Imo(oquir Textus) altogether at one inſtant , namely whenthe te- 
1g oy HEB ſtator hauing tiniſhed his teſtament, dooth ap- 
nallum$.ven.nftir, PLOUC the fame for his laſt wil,and not betore': 
guib.mod.teſta.infir. Like as they doreceiue their ſtrength all at one 
lul.Car$celt- 4:7: moment, namely ar the death oftheteſtator, 
k)Chrof.Porcus.in $. and not betorc,at which time the foreſaid Em- 
in extraneis.Inſtir.de bx; being now growen to a perfect childe , is 


: | orga n oe then brought into the world, when the teſtator 


miſl.cxtaz Qdothdepart out of the world*. 
egos payechrer It the ſecond bequeſt be qualified with men 
Manruc.deccomect. ; 


vlt.vol.l:b.a2.tit.g per £10 of the former: for example; theteſtator faith, 
(ng Rub.de tes my fienct which I bequeathed to A.B.I bequeath to C. 
a,qextra patt.2,pcr | uy . pn | . 
GraflThefour.lom.op. ©* whether in this caſe the former legacie be 
$.legarum.q8.per Quite takenaway,or in part,is a queſtion wherin 
PS bNlls — the writers do greatly vary": burthe greater nii- 
Week oer PoRores, DCr incline to this opinion, that the former le- 


in Liplane.&Lfiplu- pacieis not Wholy taken away,burt that they are 


ribus.tt.de leg r. Tx: 1 . 
= S)biatin Lickoniun- both 1ointlegatarics", except in certain caſes. 
uff.deleg.z. Oneis when it may, appeare ( at leaſt by con- 


 curus opinionem fre- joCtyres), tiat it was the teſtators meaning to 


gquentori calculore- |, . he £ ; 
ceptam monſtrar oo- £ak2 arvay the legacie from the former legatarie 


Ny _ de conie&, wholy." Another is,when the ſccond bequeſt 
"ecrefert Grate, 15 not madein the ſame teſtament, bur after in 
faur.com.op $. legata. ſomc codicill', Another caſe 1s, when the teſta- 


RaYo. cor in the ſecond diſpoſition ſaith, that which I 
p)Bar.ind:L.recon. \,. | | fo oh; 
iuoGti.Mantic. d.tit, 4. 1d Pequeath to A.B, I zgireto C.D : for this 


n.8.5raſl.d.S.legati, word 2z4e, is of ſuch force,that itſeemeth who- 


q.80.n.2. | - 
o)Ripa. in d.L- re con- ly to take away the former legacic”. 


iunti.n.23.deleg.z. ff. | 
Mantic.d.tir.g.n.ro. (p) Couar.inRub.de teſta.extra,part.z, n.21, Alciat.in L, tripli- 
Cl. de verb.ſig ff.n.1z, Maſcard. Tract. de probac.concluſ. 1:80.n,47. 


In 
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In the ſecond caſe,that is to ſay, when the 
legaciedooth confift in quantirie, it the teſtator 
_ doo bequeath to onemanan hundred pound, 
and immediately to another man an other hun- 
dred pound : here is neither tranſlation, nor ad- , 
emption,buttwo ſeuerall legacies ; and either 
legatarie in this caſe ſhall recoucran hundred , 
ound), as I haue ſhewed before. Where alſo { 6r. HO 
I fignitied, that if the teſtator doo reſtraine this Rione veracſt, 
quantitie toa certaine bodie, as tothe hundred Ks np 
pound ſcaledvp in ſuch abagge, then iris redu- n;s. a 
cedto that caſe of bequeathinga certaine ſpeci- )E-plane:S.lheadem, 


' de leg.t1Mverb.ſed hae 
all thing,as the teſtators ſigner, firſtto one; and ic, & Zaſcod.$-n.3, 
then to another”. - verb.ſed finge. 


y. s$)Glofl.in d.L. plane. 
Ifthe reſtator doo bequeath to one man P/"151uh hy 


an hundred pound,and afterwards in the ſame 7Zaſn14.Michacl.Grak 
teſtament bequcatheth to the ſame man an Thcſur.com.op. S.le= 
hundred pound ; theſecend diſpoſition is vn- $75;469.Conrta qui 
| P 5 P | opiniore quantumuis 
- derſtood to bebuta repetition of the former, communem, cmanae 
and all but one legacie*:wheretore the legatarie prove 11097 got 
in this caſe canrecouer but one hundred poiid; inclegans,nec iniu- 
vnleſſe he make proofe thatit was the teltators <v9dz. Hanc iplelegte 
; ro.1b,diſputactol.51, 
meaning, that he ſhould haue two hundred :) Tunc enimſzpits 
pound*: orvnleſſean ynequall quantitie be gi- przſtanda cit ſumma, 
uen to the ſame legataric; as if the teſtator doo jen I 
bequeath in one part of his teſtament an hun- tendatur reſtatorem 
dred pound, and in another part fiftie pound : — —_— 
forin this caſe the legatarie may recoueran hii- v)L-c -- 5 0lEe 
dred and fiftie pound ':or vnleile where two e- adimetfRY,flaſin d.$ | 
qual ſſimes beleft to one perſon,the one quan- ES pg 
eitie were left in one writing , and another qui- 
titie in another writing,fſuppoſe one C.pound 
in the teſtament, another kundred pounde in 


Pp the 


Vs 
F, 


x)laf.& Zaſind ll 
plane.$.fi cade.de leg. 


1.& hzcop.com eſt,yr 

per eolde DoQores: 

& per Grafl.d.$.legarli 
q.60.8& per Ripam.d.L. 


'coniicti.de leg.z.ff. 


y)Minfin.in tit.de ade. 
legar. Inſtir,n.s, 


| | T he ſeaenth part. | 
the codicill ; for here thelegatarie may recouer 


two hundred pound* , as two ſeuerall legacies, 


except the executor proue the teſtators mea- 
ning to becontrarie”. 


Of diuerſe meanes yvereby legacies 
are loſt, conſiderable in the 
legatarie. 


T1 By what meanes he that is named executor is made 


mo of the executorſhip , by the ſame meanes 
doth the legatarie loſe his lecacte. 

2 The legacie is loſt. by reaſon of enimitic betwixt the 
| feſtator andthe legatarie. 

3 Dinerſe extenſions of this concluſion. 


4 What if the teſtator were the cauſc of the enimitie, 


and the legatarie inno fault. 
5 Certaine caſes wherein the legacie is not loſt by rea- 
. ſon of enimitie. 


6 Thelegatarie being appointed tutor looſeth his lega- 


cie,jf he refuſe the tutorſhip. 


7 The leeatari, if he accuſe the teſtament of falſitie, 


my his leeacie. 
8 The lezatarie which dooth cancell the teſtament, 
aoth looſe his legacte. 


9 Thelegatarie dooth looſe his legacie , who of his 


owne authoritie dooth take and paſſeſſe the thing 
bequeathed. 

Io Certaine caſes wherein the former concluſion is 
limited. [= 


OI 


VI 


bow teſtaments become voide. 236 
$.xXx11, . ; 16M. . 


< D N reſpe ofthe fatand perſon of 
$1 the legatarie , the legacie may. be- 


tS | 
4 \- 


A come voiddiuers wayes. And firſt 
E531 gcncrallytby all the meanes aboue 
®cecited , whereby the executor 1s | 2 
madeincapable ofthe executorſhip * : as if the PPofinF3.5.fin. 
legatarie doo become an heretike, an apoſtata, aa Maxi. 
or doo forbid the teſtator to alter his will, 6c, <onicet.vle. vol.lib. 12. 
ofall which meanes we haue ſpoken alrcadie”, wes 8654.05 
wherefore wee ſhall let them paſſe, and del- 4.cumſeq. & lupr,cad- 
cende to ſome particular cauſes not yet men- P*5-1% | 
tioned. \ | | 

_ Firſttherefore, if theflegatarie become eni- GE en; 
mie tothe teſtator he looſeth his legacie*. For be- leg Tiraquel. in reg, 
ſides that he feemeth vnworthie ofa benefite at <<fanre caulan,127, 


; | SPE antic.de conicE,vlt, 
his handes, whom he dooth offend and iniu- vol.lbaz.tit.s. inprin, 


Tie, itisnot likely thar the teſtator would, that 


that perſon which doth perſecute him with ha- 
tred and enimitic whiles he liueth, ſhould reape 
any commoditie by his teſtament when he 1s Y, 
dead* : and therefore if the teſtators enimie Nei acme de 
ſhould demaund any legacie,he might iuſtly be Ks vg RY rj 
repelled,by reaſon of the defedt of the teſtators Maſcard.de probac. 
will and conſent*©,which conſentis the life and TO RSe9 

| .ind.L. fi inimi» 
{oule of thereſtament. _ citiz.&ind.$ fin, 

Theft extenſions of this concluſion are - 

theſe. Firſt, albeit the teſtator doo afterwards 
make ſome codicill,or additions to his teſta- 
ment,and do nottherin expreſly reuoke thee- 
eacy,before bequeathed in his laſt reſtamet, yet 
Pp 2 "W 


T Jeſenenth part. 
lawes temporall of this land,are of goods, and 
ſo the controuerſie to be decided in the eccle- 
flaſticall court, according to the lawes eccleſi- 

aſticall of this realme. It of lands, tenements, 
. &hereditam@©ts,as when the teſtator(for exam - 
ple)doth in the former part of his wil,deuiſc his 
lads in ſuch aplace to one in fee,and afterwards 
in thelater part of the ſame will, to another per- 
ſon in fee: it ſeemeth by the lawes of this realm, 
$)Plowd.in caſ.inter that the later part doth ouerthrow the former”, 

- rr & Yardley. .. And thatas the later teſtament dooth deſtroy 

partis ad partem,arque ment,doth infringe the former part of the ſame 
Tn 60 = jo roma teſtament , when ir is contrarie thereunto : ne- 
partem. | uertheleſſc I wilnotpreſumerto afhrme,that this 
v)Paul.de Caftro. af \egnclufion is vndoubtedly certaine, but with 
& Zal.in L. fi.pluribus, . | : 
ffdelega.RipainL. re due ſubmiſſion ſurrender the ſame,to be diſcul- 
ronici.n.21.deleg 3. ſed by the learned inthe lawes temporall, vnto 
> par wyarrinns—in whom it rightly appertaineth. 

me. If the deuiſe be of goods; as when the tC- 

YRaph.Cum.ind:L. ator dooth bequeath his ſignet, his bookes, 
MF evibils.8 1bi Iaſ.n, 
2213.8 2af.n.14.qui OT NiS horſe,&c. Firſt ro one perſon, and atter- 
- omnes tenent ſufficere wards to another arg then in caſe the ſe- 


| magni cond legacic be ſimple, (I meane without men- 


| quod Textus exigart tonof the former)the former legacie 1s not ta- 
_ cuidemiſſioram. Quin Lon away , but the two legararies concurring, 
" 4mo,probatio velex 1 Th 

 conicQuris emergens, ought to diuide the legacie betwixt them”. The 


in tranſlatione legato- 
rum. Iaſ.vbi ſuprapos {10 iS builded,is the teſtarors conſtancie,wher- 


F Bar.inL.6conſtance, in the ciuill law dooth repoſeſuch confidence, 
Wo £-0.maniz = 'thatwhe he hath once bequeathed a thing,he1 is 
ig not preſuried to take the fame away *, without 
euident preſumption ” of the alteration of his 

former 


©) Eade enimeſt ratio NC former teſtament: ſo the later part of a teſta- | 


-dicitur euidentiſiima, reaſon and foundation whereupon this conclu- | 
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_teſtator did meane it ſhould beſo *: Butif itbe ,)47.'551uribus, &ibi 


_ Iabourdiligently to ſauec the teſtament from c06- vIt.vol ub. 12,tit.2.0-3e 


before the other*® ;: for vntill the whole teſta- 


- 


how teftaments become Voide. 284 
formcr reſolution. Infomuch that it one and 
the ſame thing beleftto one perſon in the teſta- 
ment,and to another in the codicill, yct is not 
the teſtator preſumed ſo variable, as vtterly to 
take away the former legacie , but rather that 
both thelegataries are to concurre,and ſo to di- ,)p.1q.n L.coheredi.. 
uide the legacie betwixt them *.Where it is ſaid $.cohz1es.in fin.de 
that as the later teſtament doth deſtroy the for- ou 1 _— 
mer teſtament : ſo likewiſe the later part of the Mantic.de conic&. vir. 
teſtament , dooth ouerthrow the former part vol1>.12.ut.2.n.3, 


thereof :That is true, when it is euident that the 


Wo 


doubttull,then without all doubt we ought to DD.Mantic.deconiec- 
Ces | in fin, 
tradiction®,and notſuffer onejpart to fight and b)Mantic.de conic. 
brawle with another;much lefſe to permit one Yirvoltb.3.ur-5.n ow 
part to kill and deſtroy another, in caſe there be Port aneconmiage 
any place for peacc, or hope of reconciliation 
to be had betwixtthem. Againe, the argument 
is not of equall force,z parte adpartem , with the 
argumet 4 7oto a4 rotumn,in catc there be inequa- ©)Fuerard.dloco,d 
litie or diuerfitic of reaſon betwixt the one and poſt Cys. fralios eg 
the other*,as in this caſe: For ſay that ſuch is the interpreres.in L.cum 
force of poſterioritie 1nteſtaments, that the later wn +a IN | 
dooth ſtill deſtroy the former*, without any 0- i )6.polteriore.lnftic, 
ther reuocation *:Say and thinke,that the life of GR teſtamune 
the later teſtament 1s eucrmore the death of the oVielius.& Minfiog, 
tormer teſtament, euen becauſeitisthelater*: ind.S.poſteriore, 
yet how can itbe thereby iuſtified,thatthelater */ nn props: 
part of a teſtament dooth deſtroy the former ptin & fupracadem 


pait, whereas ucither part doth recciue any life part-S-14- 


g)Bar.in Lf quis, dg. 
reſta,L. ex ca ſcri» 


ment be completed, the partes thereof are - pruracod-tit 
e. 


£)L.fliogſeia.8e bi The ſinmthpart. | 
7 Far Ib 6 ' isitſtill preſumed ro be reuoked ſecretly.and in 


don.C.Mantic.de con- thc intent of the teſtator,by reaſon of the afore- 


ica,vlc.vol.libtz.tit. £; | | 0s gf 
LliMakcard! dh pro ſaidhatred or enimitief. 


 bac.concl.1280-n, 138, SEcondly,the former concluſion hath place, 
g)GloſinLtdeicom- albeit theteſtator were ignorant of the iniuric 

miſlum.Cde det. done ynto him by the legatarie, when itis ſuch 

| conic. vic.yol. lib. 13. an 1nurie ns 7 orthe which it is verie likely that 
ve-5.n.6.8 quicemp- the teſtator would haue revoked his legacie , if 
0 lure tollitur legatd. | ; | , 

&viucte ceſtarore tu- NE had knowen thereof: as if the legatarie haue 

prauir eius yxor.eo ve- COMMitted adulterie with the teſtators wife, or 

NE A nee haue deflowred his daughrer*. 

ind. L, fdeicomiſlum, =_ Thirdly, if the wite diuert or depart from 


h)L.vxori deaur;& at- = . = 
eenclendh $ibiplofl her husband, without his good fauour,ſhe loo- 


© cum Bar.MafcarL.de {ſeth hirlegacic*. 


| +» 07-—ouway yt Fourthly, he which dooth accuſe the teſta- 
MN.140. anc, 1.0IC. »N.3 FE... - . | ; 
i)L-flio.S.ſcia.tfdc adi, ©Or of any capitall crime,looſeth his legacie'. 


men. leg, _  Fiftly,he which becommeth capitall ene- 


k)Manucde coniet. 111je to the teſtators brother, loſeth his leoacie. 
,yoLlib.12.rit.5.n. 8. I O 


I)Martic.d.ric.5.n.s. Sixtly |, albeit the teſtator himſelfe were 
—_ 0m OY the cauſe of the enimitie,and the —_— no 
moſhic.ceſt, Ripa.in L. An | — , 1. 
vt.C.de reuoc.don. fault, yet{haltthe legataric looſe his legacie': 
n.151.Couar.inRub. Which concluſion may feeme hard,but the rea- 
deteſtaextr.part:2.n. ſgn js caſte, namely,becauſe: where the teſtator 
19.yerſic.5, in tin.con-. h adenine: lords he orefl 4 
ra opinionem Bar. hath conceiued enimitie, there is he preſume 
mulcis olimquidem. to haue altered and-:reuoked his will ”: which al- 
diligenter (quo. teration and reuocation is ſo much the rather 
Corrain caufaſororis preſumed when the teſtatorhimſelt 1s the cauſe 
uz, afſcucrzscameſle of the enimitie, torhe thatwil be enemic with- 
COmintne 11 mMEMOTa- - : . . . 

' bilib',yerd,inimicirig) OUt A cauſe, is leſle atriend then he that 1s vn- 
ſcd hodic _y willingly made an encmie . And therefore I do 
refre Maſcarg.depro. RE rather incline to their opinion, which hold 
-bac.concl.1280.n,144, that the Iegacte 1s taken away by enimitie ari- 


m)Manr.d.tit.5.n.9. L. . $ 
3-$alr.de adiaEleg.t ling fromthe teſtator, without any uſt om 
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guuen by the legararie, Ifany thinke that this 0- 

pinion dooth ſauour more of law then of cqui. 

tic, let him yet conſiderthat euen in equinie, the 

legataric ,Alrhough innocent,ought not to re- 

ceiue any fauour againſt the wil of the teftator”: n)Dec.conffl.426.M 
Ac leaſt howſocuer the legararie were in no *ic.de conic. vie, _ 
fultarthefirſt, ifar the laſt being prouoked by Ss 

the teſtaror, he become his enemie, ſecking to 

be reuenged for the injurie done vnto him: in 


this caſehee leeſerh his legacze , eucn as well 
as if he himſelfe had firſt br ken thebond of 


amirie?. o)Maſcard, de probac. 3 
Seuenthly, if the legatarie did neglect to concl.12fo.n. 145. qui , 


miniſterneccſlarie helpe to the teſtator in time pr diſtinctions fee , 


of his ſickeneſſe, when as he might cafily haue on 69a ure gs 
done the ſame, through the want whereofthe | 
reſtator died, the legacie is loſt": For who ſo ?/T-indignid. de his 
looketh to be benefited by a mans death , hee TP ty 
oughtto beware that he be not the occaſion 

thereof, either in committing,or in omitting a- 

ny thing , contrarie to the Tule of pietic and. 
charitie?. q)Mantic.d.tit 5.,10, 

Eightly,if the legatarie by iniurious and con- Malczrd-d-concl.r280. 

tumelious wordes doo gricuouſly defame and * **'P 

ſlaunder the teſtator,or curſe him with wicked 

ſpeeches : In theſe and ſuch like caſes the lega- Bo 
cieisloſt”, Rot meer ar dad 

Theft limitations of the former concluſion Manic.d.irs.o.3. 

arc theſe : Firſt, when the enimitie 15 not great quemvelmre videre, 
and orieugus, but {malland light*:for the teſta-4)r..-.s vir.de adimen. 
toris not preſumed to hauealtered or reuoked legs + 0p »W_—. 
any part of his will and teſtament , made with '* TO a tne 
dcliberation and conſtancie , by reaſon of any 
Pp 3  Iight 


3 


> Dibi ff.de dolo, Mantic, Nous, 
. &.cir.5.n,7. d 


wk \ T he ſeuenth part. 

light offence, or ſmall diſpleaſure : But then 

when as the teſtator is mooued ad ſtirred, as 

it were with violence of great diſpleaſure, and 

thereby driuen to ſuch bitterneſle of minde a- - 

| gainſtthelegatarie,that itmay ſeeme tharit re- 

OMantic Arie. 4m. hu. es the teſtator that he had bequeathed any 
Zaf Tract.de lub.c.2. gin his teſtament to ſuch a legatarie* 

| i 197 eetng T3 [iEccondly, when the legacie is left in reſpect 

v)Maſcard. de probac. of the gooddeſert of the legatarie* : for where 

pconcl.r280.0.147. . deſert went before. the legacie i isnot preſumed 


Ri L.vlr. C.der 
Ipa.inL.y ” to betaken away by the offence following * ; at 


yoc.don.n.150, 


- x)L.6 parer.$.pen.ffde the leaſt if the offence be not very great and hei- | 


donac,Bald. in L. fi ci ſach as may be thought to altera mans 


purpoſe, euen againſt him that had well deſer- 


y)Mantic.vbi ſupra. aq”, 


he Maſcard.d, cuncl. 


1280,n.148. Thrirdly,when the teſtator and legatarie be 


reconciled and reduced into friendſhip againe, 
»)L.4.d: adime.leg.f. for then the former enimities do not preiudice 
pn 1unpar' 1 the legatarie*: Not onely by reaſon of enimitie 
&concluſ.c:84.n.45. betwixt the teſtator and the legatarie, during 
the teſtators life ;bur alſo by other occaſions af 
rerthe teſtators death, conſiderable likewiſe in 
| the perſon of the legatarie,the legacie may bee 
kt: loft. 
| | It the tlegatarie being appointed tutor in 
2)L.poſtlegard.verb. fhe teſtament, or charged by the tcſtator with 
amittere de his qui- the bringing ovp of ſome childe,do refuſe to vn- 
bus. indignis. == dergoe the charge, he loſcth his leg:cie*:which 
concluſton proceedeth whether ke were ap-_ 
pointcd tutor,citherin the ſame teſtameEr wher. | 
b)L. Nefenfius una. tn the Iceacie is contcined, orin ſome cedicill, 
Og EeSculndcE the egacic being conteined in the eeſtament®, 


or whether he were appointed by the father of 
the 
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the childe,or by any other hauing authoritie to 141,Neafus.t. © 
appointa tutor ',(of whom we haue ſpoken b&- naturali.de contir. rut, - 2 


1 | . . aff, & ibi Bar, L.fipatro- 
fore') or whether the legacie were left condiic car &w, 


tionally, (viz. it he did vndertake the tutorſhigh Bald. 
or {imply*,or whether the tutor appointed be of _— a 3-part.$.9.c@ 


quen, 


. . 5 C 
kin orallied to the teſtator orno*. Bur the ſaid <)Liedhxcfde exe 
concluſion faileth , when the legararic would LT he- 
be tutor,but cannot*, or when it doth not ſtand [***<v- 9p verb. ry 


tors 


bythelegatarie, thathe is not admitted tutor? : t)Gribald.d.verb.cu« 


or if by other circumſtances it may appeare that *2* Br-IzSichard. & 
| alij,in L.filegararius, 


the teſtator would that he ſhould haue the le C.de lega.Er iſta opi- | J | 
gacie, albcit he did not yndertake the tutor- 10 communis eſt ure 


TT ry 7 . . Authent.p$.his omni, 
ſhip : In which caſe the tutor not being moni- ;j,. ob 0h eateig:? 


ſhed to vndertake the tutorſhip,dooth not looſe refragante Couar.ine. 
his leoaciei | | Tohannes de teſta. ex. * 
O _ , | - tra.ſed diſtingue,vt per 
Item, iff the legatarie after the death of the alcx.x aliosan d. a" 
teſtator , doo accaſe the teſlament , as afalſe teſta- legararius. 


: DD.ind.L.fi legata= 
ment,he looſeth his legacie therin bequeathed}, 8/2! - rang ”__ 


vnles hee being tucor to the teſtators children, b)L.cumflus.s.non 


- BE: | _ ture.deleg.s ﬀ. 
or to ſome other hauing intereſt, that theteſta Alex.& Sichard. in d. 


- ment ſhould not take place, doth proſecute the 7.61egararius.C.de 
cauſe avainſt the teſtament, not in his owne !cga- 


.poſt legatii. de hi 
name, butas tutor, or forthe behoofe of the CE Ek. "_ 


pupill',or vnleſle he accuſe the teſtament, not as !)L.cutorem.tt.de his 


| | m_ quib.vt indig, 
a falſe teſtament, butas vnlawtully made”, or hr tongs 


vnleſſe he deſiſt from the ſute before ſentence gjogiact, quianonrs 


be giuen": In theſe and diuers like caſes he doth ivdcium compa m_— 
not preiudice himſelte. oy 09 ciure 


Item,iff the legatarie cancel! or deſtroy the te n\Sichard.in Rub de . 

; ye PS, his quibus vt indignis, 

{ament, he looſeth his legacte”;& fo itis,though Cdia _— 
| alia cauſim.2cd, tit. 

o) Dofores in c.ex eo.de reg.iur, 6. Gabr ib com conc!vſ.lib, 6.tir. dereg. inr.concluſt. 

Vigel.method. iur.ciml.lth, 12.c.8.cauſar7. (p) Lf{tqus cum fallo.$.diuus. L.fi quispa- 


tris, Ad.L.Cornel,de fallis.ff, 


Pp.4' he. 


T he ſeuenth part. 
light offence, orſmall diſpleaſure : But then 
when as the teſtator is mooued and ſtirred, as 
it were with violence of great diſpleaſure, and 
thereby driuen to ſuch bitterneſle of minde a- 

þ _ gainſtthelegataric,that it may ſeeme that it re- 

OMantic d.cit.5.n.14, PENted the teſtator that he had bequeathed any 

Zaf Traft.de lub.c.z. thing in his teſtament to ſuch alegararie*, 

_ ! 1 oranring k fl Secondly, when the legacie is left in reſpect 

v)Maſcard. de probac, Of the good deſert of the legatarie* : forwhere 

Denncuceth: Tort. deſert wentbefore, the legacie is not preſumed 

Soy Haag 50, _ tobetakenaway by the offence following * ; at 

bc x)Lparer.S.pen.Fde the leaſt if the offence be not very great and hei- 

IT in 0. 4c ſuch as may be thought to altera mans 


A nous: 
eibi ff.de dolo., Mantic. J 
, &ctir.g.n.t7, ; purpoſe, cuen againſt him thathad well deſer- 


y) Mantic.vb1 ſupra. ned”. 


ide Maſcard.d, concl. 
1280. —_ Thrrdly,when the teſtator and legatarie be 


reconciled and reduced into friendſhip againe, 

z)L.4.d- adime.leg.ff. for then the former enimities do not preiudice 

| ve binngapey 1) FA the legatarie*: Not onely by reaſon of enimitie 
> &concluſ.1:8.n.143. betwixt the teſtator and the legatarie, durin 

the teſtators life;,butalſo by other occaſions af 

ter the teſtators death ,conſ1derable likewiſe in 

the perſon of 'the legatarie,thc legacte may bce 

loft. 

It the Tlegatarie being appointed tutor in 
2L.poſtlegard verb, the teſtament, or charged by the teſtator with 
amittere .de his qui- the bringing ovp of ſome childe,do.rcfuſe to vn- 
mus indignis. dergoe the charge, he loſeth his leg:cie':which 

| concluſion proceederh whether Ke were ap- 
pointed tutor,citherin the ſame teſtamer wher- 
-- JL. Nefenfius junta. tn the legacie is contcined, or in ſome ccdicill, 
| Lleqdleexculturf. the kegacic being conteined in the teſtament®, 


_ or whether he were appointed by the father of 
the 
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bl 7 . o 
fore') or whether the legacie were left condiÞ}ccodnais, 
tionally,(viz. if he did vndertake the tutorſhigh Bald. 


or {imply*,or whether the tutor appointed be of /Svpra z-part.S.9. cf 


kin orallied to the teſtator orno* . Bur the ſaid e)Led hxc.fide _ 


concluſion faileth , when the legararic would cuſtu.Gribald. T he- 
be tutor, but cannot*, or when it doth not ſtand , 
by the legatarie, thathe is not admitted tutor? : t)Gribald.d.verb.cu« 


or it by other circumſtances it may appeare that *2* Bar-1zl Sichard. & | 2 
tak he Bros al1,in L.filegararius, S- 
the teſtator would that he ſhould haue the le Celega.Ec ita opi- © 


- WY 


gacie, albcit he did not yndertake the tutor- 2i9communis et ture 


Authent.p $.his omni, ' 4 


ſhip : In which caſe the tutor not being moni- yi eh boas falcid: 
ſhed to vndertake the tutorſhip,dooth not looſe refragante Couar.ip c. 


his legacie”. Fang ry ads] 
7 Item, it f the legatarie after the death of the alex. alios3o d. L. 6 


teſtator , doo accaſe the teſtament , as. a falſe teſt. legatarias. 
® tn etronten ty « . Eg) DD.ind.L.fi legata» 
ment,he looſerh his legacie therin bequeathed), 5.04. 1cga. 
vnles hee being tucor to the teſtitors children, b)L.cumfilus.s.non 
or to ſome other hauing intereſt, that the teſta. ivre-deleg.2 #. 
O 1)Alex.& Sichard. ind, 
ment ſhould not take place, doth proſecute the 7.61egararius.C.de 


_ cauſe againſt the teſtament, not in his owne !ega- 


| L.poſt legatii. de hi 
name, butas tutor, or for the behoofe ofthe _ india, " 


pupill',or vnleſle he accuſe the teſtament, not as 1)L.cutorem.tt.de his 


a falſe teſtament, butas vnlawfully made®, or qvib-vrindig. 
m)L.pen.cod.rit. Ari- 


vnleſſe he defiſt from the ſute before ſentence gjogiacht, quianoars 


be giuen”: In theſe and diuers like caſes he doth ivdicium defuntti ime * | 


Rely os . nat,quam deiure 
not prejudice himſelfe. PE. 


0 Item,iff the legatarie caxcell or deſtroy the te n)Sichard.in Rub de 
{ament, he looſeth his legacie”;8 ſo itis,though CR EY 
| aliz cauſ1m.2cd. tit. 
o) DoRores in c.cx eo.de reg.iur. 6. Gabr lib com concluſ.lib, 6.tir. dereg. inr.concluſt. 
Vigel.method. iur.ciuil. lth. 12,c.8.cauſa17. (p) L ftquis cum falio.$.diuus, L.fi quis Pas 
tris, Ad.L.Cornel,de fallis.ff, | | 
Pp 4_ he 


) 
+ 


ſaur,com, op. verb. ty» 


the childe,or by any other hauing authoritie to c141.Neeafu.L. : þ 


appointa tutor ,(of whom we haue ſpoken b&- naturali.de contir. rut, * 
-& ibi Bar. L.. fi patro- 


* C 
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"I - The ſeuenth part. 
- . 3; hedonotdefacetheteſtament, but malicioufly 
aL filggararius.Cde and fraudulently conceale the ſame?. | 
»  Irem, iff the legatarie of bis owne authoritie, 9 
, without the conſent of the executor, do apprehend and 
” OL.1.quorum lega- 9Ccupie the legacieto him bequeathed, he looſeth 
rum. L. nondubi-. his right and intereſt thereunto': For he may 
ur.Q.de legs. not be his own caruer in this caſe, but oughtto 
-Sichardind.Lnon  IECEIBC. usIcgacieat the handes of the execu- 
dubium.Perkinsrit, TOr : Which executor ought firſt to hane all the 
| Tteſtament.tol.94. rteſtators goods and cattels in his hands,ftor the 
þ."t)Old.de actionc claſl. d -© . : 
L:dion.2 fol.112. Per. PatMmentand diſcharge of the teſtators debts* : 


kins.vbi ſupra. Caſtel. which debts ought to be paicd before lega- 
&S:chard ind L.non _:... v | 

4 7 1: GICS"» 
dubium.aflignanres + : 
alam fationem, nem- Theft limitations of this former concluſi- 
of + oy on arc theſe : Firſt when the teſtaror doth in his 
v)L.ſcimus.Cdeiure teſtament glue licence ts the legatarie to take 


dclib.Paul.de.Caftro. and occupie the ſame , without deliueric of 
m d.L.non dubium. 


; — 


Brock Abcdg-tinds- the executor '; which licence may be| granted 
uiſe.n.6. ether expreſly or ſecretly” : _— when the 


<a ' "1 ard sf teſtator ſaith, Ibequeath my horſcto A.B. gi- 
nas ices © Sck. uing him licence to take him', and to poſleſſe 


ind.Þ. noo dubim. C, him of his owneauthoritic,withoutany deliue- 
.de lega. 


| ; - Þk, '\ 
| Sichard. in dL. non 11 £9 be made by my executor”: Secretly, when 
- dubium.Ripa.md.L.r. the teſtator-ſaith , I bequeath vnto him my 
5 - ov nm <.L.non horſe,which I will that he quietly enioy with- 
: 1 «N.IT, > > | ; 6 
” #)Sichard. ind.L. noy OWftrouble or moleſtation';or by words of like 
dubium.n.12, importance?. 
\W; p Is . . . . - 
- + 0p "ogſh * 21 - Theſecondlimiration is,when the legata- 
* 10-24." _ _rie was inquietpoſſeflion of the thing bequea- 
e)Socm contil..lib.r. thed,at the time of the death of the teſtator : In 


Ripa.ind.1 .z.n.1i.Ol- ; 
| dendeattonclaffs, Which caſe if there be ſufficient goodes to pay 


ation.2.to!.z13, the teſtators debts , he may ſtill retaine the 
FÞ The 


OWN us RE TM nt 


op 
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The third limitation is, when the executor / 
dooth willingly permit the legataric, to take 


and occupie the legacie without contradic- d)L..s.prodet.f 


tion ©. ; | quorum leg. 
og ap | b e)Paul.de Caſtr.ind.L 
The fourth limitation 1s, when the legata- non dubium. Ratioef, 


rie dooth apprehend his legacie, before the ex- Ka ens G_ 
ccutor haue prooucd the will, and vndertaken f* MG cm; 
the executorſhip *, or before adminiſtration be £f)Forte tame cenſuris 


raunted*, eccleſiaſticis punien- 


ig p : - duseſt. per Legatin.y- 
Thefift limitation is, when the executor 1s aic.qe _ MT 


negligent.and the legacie like to perith,as when mc. 

certaine fruites or corne on the ground are gi- 3/7110 &E.non dubi 

uen,and the ſame readie for reaping *. k)Sichard. incand. L, 

The ſixt limitation is, when the legatarie is 297 dubium.nr. 

X , Sed i)Sichard.ibi.n.13z, 

ignorant, thatthe thing by him apprehended x)01q.deattion. claff. 

and poſſeſſed, was bequeathed vnto him". EE * —- 
= The ſcuenth limitation is,when the legata-f\'7 Pu 
rie is alſo executor*. In theſe and other caſes the rorum,g ibi Zaf. & Ri- 
legatarie dooth not loofe his legacie* : albeit(if P34E-nondubium. 

| & ibu lal. & Sichard, 

neede be) hemay be campelled to reſtore the 


. ſame?. 


Of the death of the legatarie before 


thelegaciebe due. = 


1 1fthe leeatarie die before the legacie be aue, the le- 
eacie is extineuiſhed.. 

2 A ſimplelegacie beginmeth to be due at the death - 
of the tel ator. 

3 What if 1he leeatarie die at the ſame inſtant when 
the teſtator dicth, = 

4 Ifthe prince die before the teſtator , his ſucceſſors 
may obtaine the lezacie. | 

Fs || m8 


i 
; <2 #545 


The ſeuenth part. = 
5 A conditionall legacie is not due before the conds- 
1101 be extant. 
6 1fthe legatarie die before the condition bee extant 
the legacie is not transferred to his executors, 
7 Extenſions of this former concluſion. 
8 Limitations of the ſame concluſios. 
9 If the legacie be referred to a certaine day whe- 
ther it beginne to bee due at the death of the te- 
ator. | 
10 When the day is viterly uncertaine, the legacie is 
. «5 ifit were conditionall. OO 
11 What if the day be certaine in ſome reſpects, and 
**  encertainein other reſpects. 


d.XX11j. 


a be F the f legatarie die before the le- 
LE » 2, —_ 
(4 dl 


eacie be due; the legacie 1s extin- 

Ut, guiſhed*, That we may know when 

a)L.fi poft.if.quando WA 2eZ21 1 the legacie is due, we are to conſj- 

dies. legged, Cm; whether the ſame be pure and 
— ſimple,or conditionall,or referred to a day, 

When f thelegacie is pure and [imple , the 


| bt b)Glofſin Rub.de . : | - > Te | 
_O nn day wherein the legacie beginneth to be due, 


E Graff, Theſaur.co.op. 18 the day of the death of the teſtator\,and ther- 


Cine.  gacie1$voide : neithercan the executors or ad- 
,decad.collend. , miniſtrators of the Jegatarie demaunde the | 
dd Lynic. $.cumtit- {ame*, Andffo itisalthough thelegatarie live as . 

4 long as the teſtator : forif he doo not ouerliue 
the teſtator, bur that they die both at one 1n- 

ſtant(both peraduenture being drowned toge- 


ther, or both being ſtroke to death at once with 
the 


$.legatum-q.43.inprin fore if the legatarie die before that day , the le- 
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the fall of an houſe: ) In this caſe allo the le- 
gacie is not due*, and conſequently , not tranſ- 2F-quodit-dereb, 
. miſſible to the executors or adminiſtrators of f)cagceaſ.ind.Lquod 
the legatarie.Butifthe legatarie do ouerliue the de Tiraquel.de iucic. 
teſtator, though it be butaverie little, euen a ar 6 1" | 
moment, thentthe legacie is duef, and ſo may quis.C.de tnſtir. & ſuts 
be recoucred by the execntors or adminiſtra- o nd 
tors of the legatarie*:neither is it materiall whe- ner ein Jeg.ced, 
ther the legatarie did know, or were ignorant * b)EvIt.quadodees.leg 
of the legacie,or whether the will were proucd, *** 
or the adminiſtration of the goods committed, ,* _. 
: : | : x _— L.vnic.$. fin autems 
whiles the legatary liued':for in this caſe al{othe Ce cad.collend. 
ſameis dueto his executors or adminiſtrators” © 
4 Howbeitf theformer concluſion, that if the le- | 
gatarie die before the reſtator, the legacie is Ex- 
tinguiſhed, doth not proceed where any thing 
is bequeathed to the prince : for though the 
prince die before the teſtator, yet the legacic is OL quod principi 
due to the princes ſucceſſor *. GON. 
When the legacie is condicionall, the day | 
wherein the legacte beginneth to be due, is the = mow __ 
day wherein the condition is performed or Cx- $ot Fquando dies. 
tant? : and therefore the rule is, that the lega- leg.ced. _ 
tarie dying in the mean while;before the condi- P/E/neercidirft.de 
tion bee extant; the legacie is extinguiſhed” : ;nd.L.6 poſt diem. 
which rulef is extended although the legatarie 2/G!ofeinL.vnic.de © © oy 
n is qui ante aper. tabs, _ * 
were one of the teſtators children”, Item, al c.yag.de ſuceeproe © 
though the condition were referred to the will grefl.lv.3.$.29.n.19,. _ 7 
of thelegatarie: Example ; The teſtator giueth 37,00 Mane 
to A.B. an hundred pound if he will : forin this cic.deconiedtyit.vok + . , 
calc alſo, if the legatarie die before he haue de- DES Eh 
clared himſclfe willing, the legacte 15 extingUl- jg. 3 
ſhed”, and ſo nothing 1s due to his executors or 


2d mt- 


cond.& demon.& Bars . ; 


Theſenenth part. 
| adminiſtrators.likewiſe,it the codition bealter- 
natiue, whereof one part is{imple, and the o- 
ther conditionall, if the legatarie die before the 
- condition be extant,thelegacie is vtterly void?: 
 pL.cumillut 943 For example; the teſtaror dooth bequeath to 
| fic  A.B.allhis plare,or if his wife haue a childe, an 
| hundred pound: albeit A.B. doo ouerliue the 
teſtator , but dic before his wite haue a childe, 
the executors or adminiſtrators of the legata- 
rie canneither obtainethe hundred pound,nor 
9)DD.ind.L. chilled. the plate?- 
 Akiologia eſt,quia Limitations of this former ruleare many”: 
in alternatiuis ns ſunt 
duo legara, ſed ynum, Firſt, when it is the teltators will and meaning, 
)Vigel.method.ur. that the conditionall legacie be tranſmitted”. 
64 1.99 7: Secondly,when it dooth notſtand by the le- 
$) Vaſq de ſucceſſ;pro. gatarie wherefore the condition is not perfor- 
EY. o 6904 24 med, andin that reſpect the condition 1s repu- 
Lf is cui.$.hoc aurem ted for accompliſhed. 
deleg, r.inkn. Thirdly,when the legacy 1 isnot conditional, 


cun d 
ME eaks ſupra but modall”, (of which difference we hauc ſpo- 


55 pa $.8. "M$ ken before.) 
v)L.cum talc.it.de RTE 
Hts 111007 RAS | Fourthly,when the legacte which was firſt 


I x)Supra part.4.$.9. COnditionall,is afterwards repeated without a- 


#; 7 8 y )L: non ad ca. f.de n ny 
--* cond.&demon.ct Ca- Y 


ficiaCibid. Fiftly,when the teſtator d ooth ove the le- 
z)L.pcn.C.deIaſtir.& gacie vpon condition afterwards to be cxpret- 


ſub. 
" )L6die.$.vit f£qui- ſed, bur expreſſeth none*. 


do dies leg.ceg.Manti. . © Finally, whereſoeuer the condition dooth 
deconicd.vIt.vol. lb. not make the legacie conditionall ( either be- 


T2,tit,20,n.5. 


b)L.conditiones.de Cauſe it is ſecretly included* inthe diſpoſition, 
condic.nftic f$.im- or reieRted*)it doth nothinder the ranfiniſſion 
poſſibilis Inte. dehz. Fthelegacie to the executors or adminiſtra- 


.red.inſtir.& ſupra SS. 
4-X 5.5 art-q- #2? tors of the Iegataric deceaſed,no mote then if it 


9 


| legacie, becauſe rhe time is vndoubtedly cer- 


JO 


| bequeath to A. B. an hundred pound whenhe © © 
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werea fimple and pure legacie. 

When Tthe legacie is referred to a day , then 

it skilleth whether the day be altogether certazne, 

or altogether vncertaine, or in ſome reſpett certaine, 
aud in other reſpetts uncertaine. w- 

In the firſt caſe,thatis to ſay, when the day is 

certaine, the legacie beginneth to be due at the 

time of the death of the teſtator,although it can : 
not be demaunded cffectually before the day Ce Reaian ; 
doocome*. And therefore if after the death of &rebug, W- 
the teſtator,the legatarie die alſo before the day* 
of payment, the legacies tranſmitted to the ex- 
Ecutors or m0 10 of the legataric,as if it 
had bene a pure and ſimple legacie*: For exam- 3 
ple;the i dooth ER to A.B.an hun- Forres) as 
dred poundat Eaſter, anno domini 1600, and ; 
afterwards dieth,and after him the legatarie di- 
cth alſo-before Eaſter anno 1600 : In this caſe 
the executors or adminiſtrators ofthe legatarie, 
at Eaſter 1600. may demaund and recouer the 


raine ( in the reputation «of Jawe) aſwell in re- if 
ſpec of the queſtion whey , as in reſpect of the . .- -» - _ 
ueſtion whether*. fg <DD.o cn 

. m L.ſipoſt diem. * "Ml 

In the ſecond caſe,that is to fay, when T the quido dies leg.ced, *-* 


. _ . My "IM 
day is utterly uncertaine, the legacie is compared Crna &6.ops | 
to a condittonall legacie*: and therefore if the f) rh 29.2308 £4 
legatarie die inthe meane time, the legacie is cond& demon. +: i 
loſt without hope of deuolution thereof, to the " 8G 
executors oradminiſtrators of the legatarie de- W 


ceaſed*®: For example; The teſtator faith: I do g)L-rnic.S.fin autery, 


ſhall be maricd : orthus ; Ibcqueath to A.B. 
| an 


RT. 3. 0 


1 The ſenenthpart. - 
an hundred pound to be paied when he ſhall 
be maried : here the day is vtterly vncertaine : 


forneither is it certaine whey , ncither yet whe- 


ther the legatarie ſhall marie before the cuent : 
bp - - andtheretore if the legatarie die before he be 
b)DD.ind. $. Gn autre, Married, his executors or adminiſtrators haue 
no action or right to demaunde thelegacie® :; 
neither is 1t material, whether the day be ioined 
to the ſubſtance of the legacie, as in the former 


example,or to the execution thereof, as in'the _ 


- 'þ  *ſecondexample  : for itis not denolued neither 


1)Bar.in Lf cui.$.hoc jn the one cale, nor in the other, 
autcm de leg 1,poſt 


elaG-irf. Scans. a Inthethirdcaſe, thatisroſay, when f the | 
"ry jr Alex. ibid. day 1s partly certaine,and partly UnRcertame, WE Are 
MATRe Cornefmvig, 4, diſtinguiſh,whether the vncertainty be in re- 


95 tonne; i ſpe&of the queſtion whether, or of the queſtion 
teſte Grafſ.Thelaur. ypheg .. 
01 jg If the vncertaintic be in reſpect of the que. 

ſtion whether, not of the queſtion when: as it the 

teſtator do bequeath an hundred pound, when 
his ſonne ſhall come to the,age of xxi. yeares, 
(for here it is certaine when heſhall be of that 
age,but yncertgine whether he ſhall live till he 
come to thatage :) In this caſe we muſt yet a- 
eaine diſtinguiſh : for either the tume1s 101ned 
to the ſubſtance of the diſpoſition, as when the 
teſtator ſaith ; I giue to A.B.an hundred pound 
 .- .... Whenhe commerth to the age of xx1. ycares, 

£)Barind.L.fi cni.S. * gate ; 
hoc autem.deleg.1.L. and the legacie is not deuolued to his execu- 
6 Titio. in prin. quido tors or adminiſtrators , if he die in the meane 


6c omar gg time*(except in certaine caſes elſewhere before 

$.29.n.3- ſpecified* ;)or elſe the day is ioyned to theexe- 

Supra part-4:$:17:W>. cyrion or performance of the legacie : as when 
3% 


the 


IT 
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the teſtator dooth. bequeath to A.B. an hun- 
dred pound, which he willeth to be paid when 
the legatarie ſhall be of theage ofxxi:yeares, 
and then the legatarie dying in the meanertime,, 
his executors or adminiſtrators may recouer 
the legacie, when the time is expired that the 
legatarie ſhould haue beene of the age of xxi. 
yYeares if he hadliuved”, _ m)L.ex his verbis.C. 
If the vncertaintie be notin reſpect of the quando dies.leg.ced. 
queſtion whether, but of the queſtion when, as if 27 Mode Ca 
the teſtator do bequeath to A.B. an C.pound ,Kdclegr.Alex.in L.Se: 
when the executor of the teſtator ſhall die, or i524 Trebel.iu fin. fi 
: 2 Sag . Vaſqde ſucceſſ. pgrell.. 
to be paied whenthe ſaide executor ſhall die. 1;.3.5.29.n.3.verb. 
For here it 1s certaine whether the executor quandoque.&z. _ 
muſt die(we muſtall die) but when hee muſt pore worry _ 
dic itis vncertaine : In this caſe the legacic is Lhzres meus.de cons. 
not tranſmitted, the legatarie dying before the ro 0 aaa 
executor of the teſtator": howbeit this legacie mulicr.n.70.71.quorti 
. after anothers death,if it be duely conſidered, 9pinio ct magis receſs 
is not onely yncertaine , in reſpe& of the que. yr binge 6a © 
ſtion wer, but al{gin reſpe& of the queſtion q.43-n.8. Vaſq. de ſur.. | 
whether”, becauleitis vncertaine alſo whether II 4 
the legatarie (hal ouerliue the executor,not on- oNLharemencdl 2 
ly when the executor ſhall die”, as cliewhere cond. & demon. - © 3 
hath becne declared”. PSTN 


Of che deſtruction of the thing be- _ 
queathed.. 
I The legacie is extinguſhed,jfthe thing bequeathed 
do periſh. | | | 
2 What if it periſh by the fait or negligence of the 


EXCCHt T's : 


3 What 


|: :  Theſeuenth part. 
3 Whatif the leeaciebe generall , or doo conſiſt in 
quaniitie. | | 
4 What if one thing of two things be bequeathed, 
| whereof the one doth periſh. -. 
$ What if the thing bequeathed be not dcſtroyed, but 
 theforme thereof altered. 


d.xX111j. 


[ EF thef thing bequathed do periſhor 
3)s.Greslegara.loftic. Þþ pl NE be deſtroied, the legacie is extingut- 

dc lega. WY © ſhed*, and the legatarie deſtitute of _ 
| = remeccic : For example; The teſta- 
tor doth bequeath vnto thee his beſt oxe,which 


| 5)Lmorwoboucf, OXC3 afterwards killed : In this caſe the legacie 


dceleg.2. is extinguiſhed *, inſomuch that neither the 

)4$6resegatas SKIN, nor the fleſh , nor theprice, is due vnto 

ibi Minſing. _ thee*: which rule notwithſtanding is limited 
In certaine caſes. 


d)Glofſ.in 7a if Firſt,when f the thing bequeathed dooth 2 


in L.lana.dcleg.z. 
e)Lomniz.de (ep. periſh by the tat or negligence of the execu- 
*Þ an Rare: —_ tor : as when the executor after the death of 
þ howinis,yelcerz EC teſtator, conuerteth the thing bequeathed 
_y 1918-43 pat to his owne proper vie,or when he maketh de- 
' ſufficir mora irregula. 12Y » 11 not paying or delivering the thing be- 
- ris,nempe quz exiu- queathed ſo ſoone as he may,after he haue vn- 
Kb _— ertaken the executorſhip*, or dooth vniuſtly 
pengg, deferretheproouing ofthe will, and vnderta- 
- =" DIE viur.& king the exccutorſhip *, and the thing bequea- 
| )Paul.de CaftrinL. thed periſh in the meane time S for then the le- 
When fly.$.6 pocu- gacie is not{o extinguiſhed , butthatthe lega- 


4a.deles.r.L.ſcnatus, . | 6. ; | 
codzir. Mantic. de c6 971E MAY TECOuET the value thereof: albeit the 


ie&.ylcvollib.gait.za, Thing it ſelfe be not extant *: And albeit per- 
At | | aduenture 
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the 


n)3ar Lancel.Dec.% 
al1,in L.feruum fil1].$, 
fi poculy.ft,deleg.1. 
quorum opinio com- 
muniter appcobatur, 
Vt referat. cod$.n.s. 


o)L lana.f,de leg 3. 
Bar.Paul.de Caſtro. & 
al) commun:rer. in d, 
L.\crui faly.$, a por 
l.a.delcg.r. 

p)d:$.11 pocula, 

q) De quivus 

plene Vigelius 

in {ua methodo exac- 
tiflimaluris civihs. lib, 


* 12.C.10.cau{\51. vb 


enumerat 70.cauſas 
amirrendl lcgata. 


T be ſenenth part. 

heſame to his firſt matter - orthe teſtator ha- 
uing +» Sm pea. of golde,dooth make a 
Cane taereos ; the will of rhe Tint ſuch 
alterations 15 not pre fume to beealrered, and 
teretore the legacic is not thereby hy 
ſhed®. 

' Butit the thing bequeathed after the forme 
therof be altered ,cannot be reduced to that which it 
was before ; 2s wooll whenitis made clothe;or 
rimber,when | iris hewen or made: parcel! of a 
ſhip - the teſtator hauing bequeathed certaine 
wooll or timber, and afterwards trantlating the 
ſame to other forms. from whence thcy cannot 


be reduced to theformer, the legacie is extin- 


ouiſhed®, valefle it doo a \PPCare tharthe will of 
the reſtator tacrein is not chaunged”. 
Other limitations there be of this rule , as 


allo divers other cauics whereby legacies may 


beloſt : But neither haue I conucnientleifure 
to procccde in the diicourſc thereof;ncither do 
I thinke theſame either ſo need{ull or profita- 
ble to be knowen.as theſe wherot T hauc made 
choiſe,and which I haucalredie delivered. And 
therefore I thought good onely to referre 
{uch as are* farther tudious in that 
point, and here cutoffthe 
threed of this teſta- 
mentarie treatiſe, 


. ; 


FINES 


An Epilogue. 


G38 Hus for thy loue (lowing conn- 
2 7 tricman) haue I aclincred UN- 
I” to the view of thy indeement, 
It) 584 the picture of my conceite con- 
| 6 > cernns teſtaments , which if 
AD) Ks > thor ſhalt echelde ſharply, then 
UE LeARl ſcare ſtronety, thou wilt efpie 
in ſiced of uſt proportion, lamenes ,or want of ſome no- 
table members , andin ſteed of delectable beantte, de- 
formitre,or ſpots of foule and loathſome errors.Where- 
fore as at the firſt 1 did earneſtly intreat for fanour : ſo 
now inthe ende 1do humbly beege for pardon. And 
althongh peraducnture 1 might wſe ſome reaſons to 
draw thee therunto,(as by giuing thee to vnderſland, 
Firſt that all the lims and bones of this my teſtamcn- 
tarie picture,were not onely heretofore ont of toint but 
ſcattered and diſperſed farrc aſunder , ſome amoneſt 
the lawes cinilſome amongſt the decyces and decre- 
tals, ſome amoneſt our proutnciall conſtitutions, and 
ome amoneſt the lawes,ſtatutes,and cuftomes of this 
realme: and therefore the labour in ſearchine and toi- 
ning of ſome of theſe diſmthred members, to berather 
thankfully accepted , than the not collciting of al to be 
accounted a fault. Secondly,that thefe manifolde Les 
being ſo cotrarie one to another and the interpreters of 
enery ſeucral law being at enerlaſting variance amogſt 
themſclues about euery ſentence euery worde,and cuc- 
rie letter almoſt ; the ff and blemiſhes of the worke 
are ſo much the more tolerable, by cm mnch 1c {m- 
ple truth is often obſcured and miſtaken for error, 0:4 
error (clothed in truthes garment) imbraced minie 
time; 
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| An Ep ilooue, 
times for truth it ſelſe,cucn of the learned. And third: 


ly that foraſmuch as no man hitherto ſince England 
was Albion,hath ſet forth a perfe&t Idea of an Ene- 
l;fh teflator, or a right paterne of a lawfull teſtament 


within this land : T he authour therefore in aduenta- 


ring to breake the yſe to make the paſſage eaſic for his 
countrymen.failing ſometimes of the fourd , and fzl- 
linz into the pit, my ſeeme worthie to be pitted, or at 
leaſt unworthie to be reprehended in this interpriſe, 
n0 leſſe profitable for this common wealth,then it is y- 


- \ſaall to die :) Newert heleſſe,becauſe it more tendeth to 


the aduauncement of thy commendation , to bee in- 
treated then perſwaded *, and more fitte for mine 


 owne ſafetie to crane with humilitie, then proudly to 
chalenee that which may-be denied: reiecting therfore 


theſe forefaid reaſons. 1 do wholy ſubmit my ſelfe unto 
[| 1s bp ary thee to-wſe me friendly , and 


_ either to pardon freely,or to admaniſh charita- 
blie:fo ſhall I haue iuſt canſe to commend 
thy vertne and gladlic amend any 


fault committed. 


H.-S. 


. Whereas there be ſundrie eſcapes in the print, 


haue { for thy caſe) cauſed thoſe of greater conſe- 


quenceto be amended with a penne : the reſt Iihal 


deſire thy ſclfe to amend , or to ſuſtaine withour 


grictc. 


——— 


P pms whercfore exactedgof 


the executor, fol.232 
Account whether it may be re- 
lealed by the tcſtaror, 233 
Account tu bee made to the ordi- 
narie. I 
Acconnt whether itis to bee made 
to the creditors or legataries. 234 
Account whether 1t 1s to bee made 
tothe cOexecuturs. 234 
Account when it 1s to be made. 234 
Account generall and particular. 
234 
Inthe Account what proofe 1 re- 
quiſite, 
By accuſing the teſtament offallitie 
the legataric doth looſe his lega- 


ClC. 238 


Ademprion of legacies what it i$.277 
Ademprtion of legacies two fold.277 
Ademprion of legacies nor preſu- 
meds 278 
Adminiſtrators ro bee accountable 
to the ordinarie. 92 
Adminiſtration of the teſtators 
goodes, to whom 1t 1s to be com 
:rred, the condition of the exe- 
cutorſhip depending vnaccompli- 
ſhed. 169 
Adminiſtration of rhe reſtators 
goods may be committed to the 
ordinarie,vnull the executorſhip 
take place,& after it is ended.171 
Aftirmatiuve conditions abour mari- 
age,arc not reiefted, but in ſome 
Caſes.  — mY 
Affirmatiue conditions of marry- 
ing ſomtimes harder then the ne- 
SAciUe part, I52 


TY 


AN ALP HAB ETICALL TABLE 


of the particular contents of this treatiſe, 
wheria 1s telation to the leafe. 


Apcof teſtators, wherein they, may 


dceuiſe their lands. | 35 
Age of teſtators,, wherein they may 
deuiſe their goods, | 35 


After the Age of fourteene yeeres 
a boy,and after twelue a woman, 
may make their reſtamentes of 
their goods, 

Agc;how old focuer dooth nor de- 
priue a man of hibertte to _— 
his ceſtament. 

Alicnation of pupils goodes by & 
tutor, whether it be good or not 

102, 

Alienation, of this things bequea- 
thed, whether it may be prohibi- 
ted,or no. | I54 

Alienation of the thinges bequea=-. 
 thed ſometimes lJawfull, notwith- 
ſtanding the reſtarors i, 299-- 
tion, IFF 

By Alienation of the thing bequea= 
thed,whether the legacic be ex- 
tinguiſhed, 28g - 

Alceration of the reſtators ſtate, 
whether it make voide the teſta» 


ment, 27% 
Alter his will the teftator may ar 
any time, 277 
Ambiguitie, whatie i iS, and how it 
may be auoyded. 192 

Analogie betwixt ateltament, and 
aiudiciall ſentence. 9 
Animus zeſtandi, howe it is proos 
ned. 8 
An Apoſtata cannot make a teſta- 
ment, $5 
Apoſtara worſe then an heretike. e 

Apoſtata what he is. 

Euery Apoſtata is not jnteſtable 
56 


Rr An 


; erapuitins glebe, | 44 
The autboritic and charge of an cx- 


The Table. 


An Apoſtata cannot bee executor. Of Baſtards begotten berwixe ſingle 


197 
Armed ſouldicrs. 2 - 
Ot Armcd ſouldiers, whether cucric 
one be equally priuiledged, 27 
Arguments of madnelle, 38 
Arbitrarie conditions accounted tor 
accompliſhed , when the let 1s 
- Not 1n the partie, 132 
Arbitrary conditions not accoun- 
ted for accompllhed, whe it doth 
ſtande by the partic. | 132 
Atbitrarie conditions whe the ſame 
mult be performed,no time being 
expreſlcd by the teſtator. I57 
Arbitrariz conditions, in what com- 
patle of time ir ought to bee per 
formed, after the teltators death 
x58 


_. ecticor, 209 
The Authoritie & charge of the ex- 
ecutor of an executor. 213 


Tae Authoritic and charge of the 
executor of an adminiitrator. 214 
Auchoritic of the executor teſtan'E- 
taric in diſtributing to the: poore. 

| | 251 
The Authoritie of a tutor. 1o0T 
The Auncient, forme of making in- 


uentarics, 220 
B 

Of Baſtards there bee three ſortes. 

198 


Baſtards begotten in inceſt, or adul- 
terievherher they be capable of 
any ecſtamentaric benetite, 198 

Baſtards by whom they are to bee 
nouriſhed by the lawes of this 

'realme. | 209 


Raſtards, how farre they be ca pable 
of any. benefite by the lawes of 
a0Qvy 


this rcalme. 


perions. — 201 
Benctite by the miniſters of Gods 
worde. 27 
Benchre by the ſtudie and praftiſe 
of lavw, 27 
A Blind man may make a nuncupa- 
tice teſtament. F2 

A Blind man,whcther he may make 
a v/ritten teſtament, ſ2 
Boaſting words do not bind or dil. 
poſe, | 8 
The Bonde called Mutiana cantio, 
whence it had the name 138 
Bonde ought to bee pur in, where 
there is prohibition of alienation, 
155 

A Bondſlave cannot make a teſta- 
ment, 43 
Bondmen as well as free,may be ex» 
ecutors. 196 
Burgage landes deuiſable by will, 
7x 

Burgage lands to whom, and after 
what maner are they deuifable, 
71 

Burgage lands whether they be de- 
uitable by any other, but a citi- 
7en. 7k 
Burgage tenure is a kinde of fjrenure 
in loccage, 71 
Burgage lands being deuiſed, whe- 
ther ligerie or ſerfin bee need- 


{ull, 7 p 
C 


Cancelling of ateſtament ad pias car 
ſas,is prelumed to be done vnad- 
viſedly. 31 

By Cancellation the force of the te- 
ſtamenr is ouerthrowne, 270 

By Cancellation, whether a nuncu= 
patiue teſtamEt loſe his force,270 

Cancelling of a teſtament ſomtimes 
is not hurtfull ro the teſtamEr,274 

Cans 
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: The Table. 


Cancelling of the teſtament , to 
whom it 15 to be imputed, when 
iris vnknowne who didit, 271 

By Cancelling the teſtameor , the 

:gataric duth looſe has legacie, 

D | 233 

A Caprive during Þis captiutic,can 
not make ateſtament, 45 

If the Capuue eſcape, whether the 
reftament made during captilil- 
tie,bc good or not, a5 

C:ptwitic dothnort make voide the 
tcitament made betore, 45 

Captious conditions, whertfore they 
be ſo tearmed, 

That/Captious diſpoſitions are void, 
this politionis diucilly extended, 

146 

Captious conditions do not alwaies 
make yoid the diſpoſition. 14* 

Caſuall'conditions nor accounted 
foraccompliſhed , before the e- 
ucnt. 133 

Caſuall conditions ſometime repu- 


ted for accompliſhed , albeit the 
ſame be nor indeed performed, 
133 

Caſuall and mixrt conditions, whe. 
ther the ſame may be pertormed 
before the making of the will.157 

A Caſuall condition may be accom- 


pliſhed at any time. 157 
No Cautell can take away the liber- 
tic of making ateſtament, >Þ861 
Chil:iren,vhoſe father or mother is 
in bondage,whether they be free 
or bond. ED , 43 
The childe begotten before mariage 


ſhalbe the husbands,though ano- _ 


ther gotir, 162 
The Child begotten during mariage 
1s deemed to be the busbandes, 
though another man had to doo 
with the wife. 162 


The Child ſometime like to the hul- 


145 


band, being begotten by the ad- 
ulterer,& whar 15 the realon. 163 
The Childe begotten during matt= 
age,in ſome caſes 15 nut adiudged 
the husbands, 164 
The Child whether ſhall it bee dee- 
med the former,or later husbads, 
when itis vncertaihe whether of 
them did beget the fame. 165: 
If che Child be heard to crie, the fa- 
thcr ſhaillbe tenant by the cour- 
tele, 167 
The Clvld, if it were nct heard to 
crie, whether ſhall the tathcr bee 
'renant by the curteſie. , 167 
The Chiide inthe mothers wombe, 
being made executor, & ſhe deli- 
ucrced of divers children,whether 
ſhalcuery ofthe be exccutors.163 
Church goods cannot be deuiſed.93 
Churchward&s may ſue fora legacy 
left vato the Church. 202 
Church, if any thingbe left ynro 
_ the Church, what Church is ya- 
derſtood, 25I 
Citation, whether it be neceſſarie in 
prouing of teſtamants, 224 
Cication whether itbe neceflaric in 
making of an account, 235 
By the Ciuwll and Canon lawes a 
King cannot giue away his king- 
donic. 67 
Claute dcrogatoric manifold. 265 
Clauſe being derogatarie of the. 
power of making teltaments,men*+ 
Lion or reuocation thereot is not. 
necellarie, 268 
Clautc bcipg derogatoric of the will” 
of making reftaments, then itis 
necdtull to mrxake mention there. 
of. ' 126g 
In clauſes derogatory,what is chiet- 
Jy to be oblcrued. 7 26 
Clauſes derogatory of ſmall force in 
theteſtaments of ſimple perions, 
266 Rx 2 This 


This worde Codici!l whatitis, 12 
_ *Codicili rightly d{tined. I2 
_ Codicill calied a lutle will, reſta- 
ment,a great will, 12 
The Codicill compared to aboare, 
rhe ceitament to a thip, I; 


| Codicils vpon. what occaſion they 


were dceuwſcd. 13 
. Codicils may be made in writing,or 
withour, x3 
Codicils may bee made, cither by 
him who hath made a teſtament, 

- or which dicth inceſtate. 
Codicils part of the reſtament, whe- 
ther they be made before,or atter 
the teſtament. 13 
Codicils, & reſtaments agree in the 
efficient cauſe, but they haue co - 

_ trarieefte&ts; 14 
Cocxecutor not excluded by his re- 
' fuſall before the ordinarie, 18}; 
In the Cocxecutor many rthinges 
conſiderable. 215 
Condemned to perpetuall priſon, 


whether hee may make a tefta* | 


ment, 46 
Condition in; a teſtament ad pzar 
cauſas, necde not be obſerved pre- 

© 7; RE 31 
Conditions expreſſed in the difpoti- 
' tion, do not alwais make the ſame 
conditiona1. 116 
Conditions impoſlible,or vnhoneſt, 
_ © donot make the diſpoſition con- 
ditionall, 117 
Conditions neceſlarie, whether they 
make the diſpoſition canditio- 
nall. * | | 117 
Conditions being referred to that 
whuch is paſt, are improperly con» 
ditions, 117 
Conditions neceffarily vnderſtood, 
donor make the difpotition con- 
ditionall. ' | I17 
Of Conditzons, ſome be neceſſaric, 


Þ 
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ſume impoſlible or indifferent, 121 
Cond:tions neteſſarie. 122 
Conditions impoſſible diners. 122- 
Conditions polsible manifold.. 123 
Conaittons neceſſatic,or impoſsible 

doo not ſulpende the cftect of the 
diſpoſition. |, 12 
Conditions poisble, do ſuſpend the 
cfte& of the diſpoſition, 124 
Conditions partly certaine,& partly 
vncertaine, do ſuſpend the cffc>t 
of the diſpoſition, . bs 
Conditions fiſt pols1ble, afterwards 
impoſstbic , whether they make 
youd the diſpoſition. 126 
That C6dition which is both impo(+ 
ſiblc,and vnhoneſt, maketh voide - 
the di{poſition, 126 
Conditions impolsible, by reaſon of 
repugnancie, whether they make 
void th: diſpoſition, 126 
Coditions oftible whetherthey do 
alwaies {uſpcnd the cttect of the 
diſpoſition. 127 
Conditions'inducing a forme,arc to 
be obſcrued preciſely. 12$ 
The Condition whether it may bee 
performed by an other perſon,the 
him,that is therein named. 130 
The Condition whether it be repu- 
red for acc6pliſhed, when the 1m< 
pedimentis not in the partie. 131 
Conditions arbitrarie are accounted 
for accompliſhed, if the let pro- 
cced not from the partic. 132 
The condition nor performed by 
the impediment of the teſtator, 
wh.ther the ſame be reputed for 
accomplifhed in law, 134 
The Condition being affirmatiue, it 

ſufficerh not to pur in bonds. 137 
The c6dition being negative, whe- 
racer it be ſufficierto,put in bods.138 
The condition,if it cannot be accom 

pliſhed during life,then it ſuffi- 
ccth toput in bonds. 138 
The 


The condition being negartiue, if ir 
may be performed, during his life 
ro whom it 1s 1inpoled, there the 
caution hathno place. 139 

A condition negatiue is then ſaid to 
be accompl:ſhed , when it cannot 
be infringed, 139 

The Condition being once accom- 
pliſhed , whether it be ſuſhcient, 
though it doe not eudure., 241 

The Conditis being caſuall , it ſuth- 
ccth it it were once accopliſhed. 

141 

The Condition being arbitrarie,it 15 
ſufficient that the lame was once 
accomplihed. 142 

The Condition being mixt, then 1: 
is ſufficient that the ſame was 
once accompliſhed. 142 

The Condition,it it endure not by 
his fault, by whom it is tobe ac- 
compliſhed,the thing bequethed 
cannot be obteyned. 143 

The Condition beeing of mariage, 
whether it be reputed for accom- 
pliſhed if the executor were once 
willing,though afterwards vnwil- 
ling . ; 143 

Conditions againſt the libertie of 
mariage vnlawfull,exceptin cer- 
taine caſes. 150 

Condition with the arbitrement,will 

orconſent of another, volawtull. 
150 

Condition of prohibiting mariage 
with ſome perſons, not vnlawtull. 

| | I5! 

Condition hauing relation to the 
mariage of athirde mariage,whe- 
ther the ſame be vnlawfull.- 151 

Condition prohibiriag mariage not 

reiefted, when pa cara is ſubſtitu- 
red. | 152 
Conditions affirmariue about mari- 
age not vnlawful but in ſome caſes 
152 
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Condition of mariage, with the ad- 
uiſe or counſell of another , nor 
vnlawfull, 153 

Condition of mariyng with the con- 
{ent of another,to be obſerued in 
part. 153 

Condit:on ofnot marrying , doeth 

not hinder reſtitution hmply ime 
poled. 153 

Conditions, within what time the 
ſame ought ro be performed ,no 
certaine time becing expreſſed 

156 

The Condition , whether it may be 

performed betore the making of 


the will, > + 


Conditions arbitraric, whe the ſame 
ought to be performed. 157 


[The Condition, whether it may be 


performed betwixt the making of 
the will, and the death of the re- 
ſtator. 158 
The Condition, within what com= 
palle of time it may, or ought to 
be performed atter the Teſtators 


death, - =ne6 
Condition of mariage, whe it ought 
to be performed, ! 259 


Condition of prohibiting mariage, 
whether it bee meant of the hiſt 
mariapge onely. | 51 

Condition prohibiting mariage, in 

ſome place not vnlawfull, 151 

Conditionall legacic not due before 

the condition be extant, 290. 

The Condition dependingulf the ic- 
gatarie die, whetherthe legacie 
be tranſferred, 290 

Corne on the ground, wherof a man 
is ſeiſed in right of his wife, whe- 
ther the ſame be deuiſable, folio 


Corne on the ground, whether the 
ſame be deuitable by the leflee, 
the leſſor being ſeyſedin right of 
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his wife. - 93 Definitions of a codicill 2nd a teſt 3s 
Co: :!neon the fron ind, whether the ment, how they agree or differ. r2 
famebe dewiable by the tenanr, Deknidiba of alegacic or deuile.fol. 
by the curtefhe, 93 14 
Corne on the ground dcuifable by Definitionof a erfr in conſideration 
the tenant in dower. 93 ofcdcath. 15 
Corn growing on lands morgaged, Dehnition of a ſolenine teſtament, 
whether the lame be deuiiable. fo. 17 
| 93 Dctinitionof areſtament n Ecioned 
\ Corn on the ground, whether the in the Ciuil law, whether 1c agree 
\ ſame may bedeuiſedby ihe reſta- - | with our teſtaments in England. 
\ rors daughter,where a ſonne and 19 
heire 1s afterwards born,or wlier- Delialdin of a teſtament compre- 
in her mother dooth rccouer her © henderth both folcmne and ef 


dower. 94 lemnc<teſtaments, 19 

Corn on the proune ro be inventa- Dchnition of a teſtamentis not of a- 
ricd, 218 . - ny ſpecial] teſtament. 21 

Corn in the barn bequeathed , the Detinition ofa priuiledged teftamce 

ſame being ſpent, and ot2er corn 24 

Liicre at therteſtators death, whe» Definition of a teſtament amongſt 

_ © therthelegacic be good, | 278 chuldren, 29 

Cuſtome of Gauelikind, whence it Definition of a teſtament ad pias caus 
ſprang, | 71 ts 30 
Cuſtome of deuiſing landsto certain Definition of an idiot, or naturall 
vies,refornicd, 73 tools. © 39 

| Dcfinition of a ſlaue. 43 

D Definition of an Apoſtata. 55 

4 Definition of a famous libel, 58 

He that is both Deaffe and Dumbe Dchmition of appointment of an ex 
may make a teſtament. 5 Cecutor. 112 
Deafte, but not dumbe , whether he Defeftin the teſtators meaning.25r 
may make a reſtament. 52 Defcoft lolemmtic, whether x doe 
Declaration of a mans will may be make void the teſtament, 257 
referred to another, 148 Defeft ot will, whether it deſtroy the 
Debmtion of a teſtament. 3 © reſtament, 258 
The Definition of a teſtament vn- Degrees of conſanguinitic prohibt - 
worthily reprchended. ung mariages here in Englande, 
Definitions dangerous inlaw. on % 57 


Of Degrees of Executors., 177 


| Definitions wherfore dangerous fo) Debres, whether they ought to. be 


; putintothe inuentaric. 218 
A perfor Definition very cofiehble Dcbres, which arc firſt to be payed. 
5 228 
Definition of alaft wil. 11 Debres tothe Prince are firſt to be 
Pekaition ofa codicill. 13 payd, 229 


Of 


Of D-bts due by recognifance , and 
ſtarute merchant. 229 
Of Debrs ypon iud2cmentes. folio, 


229 

Of Dcbtcs vpon obligation. folio, 
229 

Of Debts ypon billes and bookes, 
; 229 

Of Debrs without ſpecialty. 229 


Debt due to the executor , whether 
tis to be allowed, 239 
Debts due by the teſtator, dfchar- 
ged by the executor with his own 
mony,whether he may retain the 
teſtators goods, 230 


A Debt being bequeathed, and 6 ; 


terwards receiued by the teſtator, 
whether the legacie be extingui- 
ſhed. 2 Bot 
Difference betwixt a,teſtament, and 
all other kindes of laſt willes. #7 
The Differ ence betwixta teſtament 
and other ſentences, 10 
Difference betwixt the definition of 
a laſt will,and the detinition of a 
re{tament, *} 
Difference betwixt theſe rwo words, 
Lawfull, and Is/7. 11 
Difference betwixt theſe two words, 
Di/poſirion,and Sentences 1 
Difference berwixt alegacic , and a 


git in-caſc of dcath. 14 
Diffcrence betwixt a llauc and a vil- 
cinc. 43 


Diffcrence berwixt the executor of 
an executor, and the exccutor of 
an adminitrator. | 92 
Differece betwixt theſe two phraſes, 
(if he do not 12arry, ) and,( ſo long as 
be doth not marry.) 153 
Difference berwixt theſe phraſes( 7f 
hedie without 1jjue ) and (If he hae 
n0 3/516.) > 166 
Difference, whether the legacic be 
referred to the ſubſtance, or exc» 
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cution of the diſpoſition, 173 
Difference berwixt ſubſtituring by 
proper names, and by names ap- 


pellatiue, 179. 
Difterence betwixt obſcuritie & am- 
biguiry, - 192 


Difterence berwixt the lawes Cimill, 
& thc lawes Ecclefiaſticall, abour 
the cducation of baſtards. 200 
Difter&ce berwixr the vulgar and le- 
gall torme of prouing teſtaments 
224 

Difference betwixt a proper name, 
and a name appellatiue, 246 
Difference berwixt theſe wordes,(F 
gene )and(1I bequeath) 28g 
Diiterent efte&s ofa fimple afſigna- 
tion of an executor, anda ſimple 


legacie, 119 
Diſtinction of legacies confounded. 
15 


Diſtribution of the reſidue of the te- 


ſtators goods. 235 
Diuers kinds of conditions. 12I 


Deuiſe of landes not good without 
Writing. 23 
Doors of the law , and cleargy me, 
what priuiledges ecltamentary 
they cnioy, 27 
All Doors or Diuines, not priut- 
ledgcd. 28 
Donor of lands in cats, whethcr he 
may prohibite alienation, 154 
Doubr about the date of willes, ma- 
keth both voyd, 29 
Dumbe,but not deafte,whether ek 
a perion may make lits teſtament, 
| <2 
A Drunken perſon, whether he may 
make a tcitament. 42 


E 


Of Ecclefiaſticall verſons, ſome be 
regular, ome be lecular, 64 


Ec- 


Effes of ſabſtiturion of executors, 


| Ecclefiafticall perſons are not ſim- 


ply prohibired ro make their teſta- 
ments. | 64 
Ecclefaaſticall perſons may make 
their teſtamentes of all goods 
which they have, nor in right of 
the Church. "| 64 
Ecclefiaſticall perſons cannot make 
. their teſtaments of things immo» 
ueable,which they poſlcs inright 
of the Church. 65 
An Ecclefiaſticall perſon may make 
his teſtament of the gicbe by him 
ſowen, , 2 65 
An Ecclefjaſtical perſon, whether he 
may make his teſtament of all mo- 
Uuable goods which he hath in right 


of the church, + | & 
Effe&s of interlocutorie and defini- 
tive ſentences, be contrary. 9 


The Effe&ts of teſtam.ents and codi- 
cils,contraric, 


e 24 


TheeffeR of dieng with or withour 


a teſtament, + 112 
Efte& of a pure or ſimple nominari. 
onof an executor. I16 


- Eftes of conditions diuers and co- 


crarie, 123 
The EffeR of the diſpoſition is nor 
ſuſpended by neceflary or impoſli- 
ble conditions, | 1024 
The Effe& of the diſpoſition 1s ſu(- 
pendcd by poſſible conditions, 
ns 124 


. | 2 E. - : 177 
EffeRs of an muentarie. 220 


EffeQs of a perfect account, 236 
EtfeRs of a bare reuocatio. 19 


_ Effeftes of an vnperte& accoumpt 
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Eftc& of cancelling teſtamentes. 
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Ele&ion ,wherher ir belong to the 


-executor,or legatarie. 255 
ElcRion, in what maner it ought to 
be made. 255 


Ele&ion beloging to the Legararies, 
which of them ought to chuſe firſt 

| 256 

In Ele&ion,ifthe colicgataries di{- 
{ent, what meanes 1s to be vied, 
256 

Emblements.Sce corn on the groud 
Encreaſe or decreale of (lolemniries, 
docth not make any di[agreement 
betwixt our teſtamentes , and the 
definition of a teſtamenr. 20 
In England teſtators are not ticd to 
the obſeruation of any other fo- 
lemnittes, then ſuch as bee 1wur;s 
Gentzum. 6 
In England our teſtaments, though 
vn{olemne, haue the cfteRes of te» 


| 144 ſtaments properly fo called. 2r 
Efficacie of anuncupariue teſtamer.. 


End of an account. 236 
Enimity a cauſe whereby the legatae 
rie docth loſe his legacic. 286 


By Enimitie,wherher the legacie be 
loſt,if the teſtator were the cauſe 


thereof, 286 
By Enimitze the legacic is not al- 
wayes loſt, 287 
Errors detected abour the definition 
of a teſtament, . 7 
Error may happen divers wayes. 
| 244 


Error inthe perſon of the executor, 
or legatarie,doth deſtroy the dil- 

- paktion, 244 * 

Error inthe name of the executor, 
or lcgatarie , whether it hurte the 

_ diſpoſition, 244 
Error inthe qualitic of the execu- 
tor or legataric , whether it de- 


ſtroy rhe d1ſpolition. 245 
Error in the thung bequeathed , ma- 
nilold. 245 
Error 
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Error in the proper name of the 
thing bequeathed, whether ir de- 
ſtroy the legacie, | 245 

Error in the name appellatiue of the 
thing bequeathed, whether it de- 
ſtr oy the legacic. 245 

Error in the ſubſtance of the legacy, 

whetner it make yoyd the legacie 

246 


Error inthe quantitie of the thing ' 


bequeathed, wherher it be hurtful 
246 

Error inthe quality of the thing be- 
queathed, whether it be hurtful. 


a 
- 


Error in the forme of the diſpoſition 
deſtroycrththe force therof, 248 
Effenriall forme of a teſtamet, is the 
nanin,, fan exccutor, I12 
Examples out of the olde teſtament, 
whereby it may ſeeme lawfull for 
kings to geue away their king- 
domes, | | 66 
Examples out of  prophane hiſto- 
ries, tending ro the ſame _ 
G 

Examples of a pure or. fimple ap- 
pointment of an executor, 114 
An Excommunicate perſon maye 
make his reſtament,cxccpt in cer 


raine caſes. : 60 
An Excommunicart perſon,whether 
he may be executor, 198 


 AnErccutor, whercfore he cannot 
diſpoſe the teſtators goods by le- 
SIC, - 49 
An Executor made without expreſle 
mention of this worde Executor. 

; 15 

An Executor may bee made, either 
by the proper motionot the tefta- 
ror,or at the interrogation of an 


other. 116' 


Exccutor,when is he ſaid to bc ap- 
peintcd conditionally, =— 120 
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An Executor may be made yniuer- 


| fally,or particularly, 175 
An Executor may be ordeyned , ey- 
ther from a time, or for a time. 

| I71 

An Executor may bee made in the 
firſt ſecond,or third degree, 176 
The Exccurtor of an executor may 
ſometimes beſued, as executor in 


his owne wrong, ** 152 
Executor cuery one may be, which - 
15 not forbidden, 135 

Executorby the law, ==. 


Executor by the Ordinary, 206 


' The Exccutor isnotto meddle with 


lands,tcacments,&hereditamers. 
210 

The Execucor may be cited to ac- 
cept or retule the 8xecutorthippe. 
208 

The Executor being cited, ifhe will 
not appeare, the Ordinaric may 
commit adminiſtration, 208 
The Exccutor cannotbe compelled 
to yndertake the Executorhippe. 


208 


Executor of an executor, whether he 
may ioyne- with the executor ſur- 
uiuing 213 

The Executor puniſhable , which 
_ docth adminiſter without an in- 

uentarickrſt made. 217 
The Executor reſolued to refuſe the 
cxecutorthip,muſt got meddle as 
EXCcCutor. £2 2;f 
Executor,when docth he adminiſter 
as EXCcutor. - * 236 
Executorought to be capable of the 
executorihippe at three ſcuerall 
times. 2765 
Expences to be allowed. rothe exe- 


cutor. | (STI: 5 
Expcfition of teftag;ents fatfora Mo... 
: 00" 
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F 
Falſe cauſe , whether it defiroy the 
diſpo{ttion. [| 345 
A Famous libel whar it is. 58 


Fhe Father may by his will appoint 
atutor to his childe, 96 
In Fauour of libertie the condition 
ncednot tobe obſcrucd preciſely. 
130 
Feare and Fraud make'voyd the tc- 
ſtamenr. IO 
Feare hindereth the effeRt of the te- 
ſtamentr. 240 
Feare, whether it be preiudiciall ro 
any other then ynro the author 
thereof. 240 
Feare, whether ir deſtroy the teſta- 
ment confirmed with an oath, fol. 
240 


Feart of fucure hurte, whether it. 


deſtroy the teſtament. 241 
Feare , whetherirbe proued by the 
proteſtatton of the teſtator, 242 
Fees due about the probation of the 
reſtaments, 225 
Fees due for copies of teſtamentes, 


or inuentaries, 227 
FeJons inteſtable. $3 
Felons landes who ſhall haue, 53 


| Waicether he thar is. onely 1ndited of 
Felony may make his teſtaniec, 53 
Wheth:zr he thatis only apprehen- 
ded tor felonic, may make his -_ 
{tamenr. 


Felons goods not to be ſcifed _ 


forc atteindurc. 54 
A Felons teſtament. conuied, is 
voidethoug' he be neuer exccu- 
red. j F3 
'Flatterie nor alwaycs vnlawful. 243 


F latterymingled with feare , docth | 


hurt tac teſtament. 243 
Flatterie mingled with frande, de- 
ſtroyeth the teſtament, 243 


Flactery deitroycyh uh fore of the 
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ecſtamenr,whe the teſtator is yn- 
der the goulernment of the ag 


rerer. | 243 
Flatrery if it be.immoderar, hinde- 
reth the diſpolition- 243 


A Flock of ſheep being bequeathed, 

if all periſh but onewhether that 
one be due. 2Sr 
Formes of reſtaments ſo many as 
therebe kindes, 111 
Ot Formes teſtamentary , ſome be 
generall,ſome particular. II 
Forme cflentiall ofa teſtam&t,is the 
appointment of an executor, 112 
The Forme of the bond called Mu- 
tzand cautio. 140 
The Forme of a ſolemne teſtament. 
108 

The form of an vnſolemne teſtamer 

139 

The Forme of anuncupatiue tcita- 
ment, 192 
Forme to be obſeruedin ng of 
an inucntaty. . 213 
Forme of prouing teſtaments , two- 
folde, 224 
The former teſtameEt is not reuoked 
by the ſecond , made by flatterie, 

| 243 

Former teſtament voyd, where the 
teſtator is forbidden to alterthe 
ſame. 273, 

Former teſtament in ſome eaſes 18 
not Yoid, although the teſtator be 
forbidden to alter the ſame. 374 

Forfeiture for extortion of fees, 227 

Foundation of the teſtament. 122 

Fraud as dceecſtable as force, folio 

2-32 

Fraud docth not a'waies deſtroy the 

teſtament. 242 
Freedome requulite in the IC: 


Funerall expences to be. ledufted 
out of the whcele goods. 


104 
G 


| G 
Gardian,fee Wards, 
Gavelkind lands may be deuiſcd by 
will. 70 
Gauelkind lands, by what occaſion 
they were made deviſable. 70 
Th;e Generall tgnihcation of this 
word teſtament 2 


The Generall forme of teſtamenres 
rwofolde,cilentiall,& accidentall. 
EI 

Generall legacic of a!l, or the refi- 
due of the teſtators goods, whe- 
ther it make an executor, 115 


Generall legatarie 1s not alwais yh- - 


derſtood to be the executor. 115 
A Gifte in conſideration of dcath, 
what its. 16 
Three ſorts of Gifts in conſfideratio 
of death, 16 
Which Gift in caſe of death is*'com- 
pared toa legacie. 16 
Goods,at what age they may be dc- 
uiſed. 
Goods of any kinde, are deuiſeable, 
except in certain caſes, 91 
Goods which a man hath joyntly 
with another, arc not deuiſcable. 


9.2 
Goods which any hath as admini- 
ſtrator,are not detnfable. 92 


Goods of the Realm,vz.of the aun- 
cient crown, and iewcls, not de- 
uiſable, 22 

Goods bclonging to a church or ho- 
ſpirall.cannor be dewſed. 93 

Goods belonging to a city, borough 

or comminalry,nort deuiſable. 93 

Goods contcined inthe inuentary, 
are preſumed to be inthe hands 

of the executor. #7 2 JO 

G ods, other then are deſcribed in 
the inuctary , the cxccutor is not 
preſumed to haue, 220 

27 alle,or trees growing, are not to 
be 1nuentaricd, 218 
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Hard conditions, whether they fu 
pedthe effeR of the diſpoſitis. 125 
An Hereticke cannot make a teſta» 
ment. | 54 
An Heretick, wherher,:nd when he 
doth fortcite hislandes or goods. 


5+ 
An Hereticks teſtament not couic- 
ted, wherher it be good. 54 


An Heretick may be condened after 
death, 
An Heretick reclaiming his hereſic, 
whether he may make arteſtamer 
55 
An Heretick cannot be executor. 
197 
An Heretick cannot be executor in 
a mil1tary teſtament. 197 
An Hererick reclaiming his hereſie, 
whether he may be executor. 197 
Heire hath not to deale with goods 
and cattels of the reſtator. 210 
An Houle bequeathed, and aſter- 
wards recdibed,and renued, whe- 
ther the ſame may be recoucred. 
278 
The Houſe bequeathed, being bur» 
ned, or blowen downe, and af. 
rerwardes another ercted , whe- 
ther may this new houſe be reco- 
uered. 279 
Husbands licence neceſſary to the 
validity of the wines teftamear. 
47 
The Husbande,whether hee may re- 
uoke the licence graunted to his 
wife. | 47 
| I | 
An Idiot or natural! foole who, 39 
An [Idiot cinot make ateſtamer, 39 
&n Idior,it he do make ſuch a teſta= 
ment 8s ſcemeth reaſonable, and 
voyd of folly.whether is the ſame. 
goodin law, | 39 
S{3--. Thar 
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That Idiores haue giuen very wiſe 

ſenrences, confirmed by cxaples, 

| | 49 
Idiots in\the cuſtodiec of rhe Prince. 
| © a 

What Immunitie wee enioy in Eng- 

land concerning teſtaments. 

ImperfeRionteſtamentary twofold. 

, ' | 6 

Impoſſible conditions do not make 

'the diſpoſition conditionall, 126 

Of Impoſlible conditions there bee 

diucrs kindes. I22 

Impoſſible conditions doe not {uz 
pende the diſpoſition, 123 

Impoſſible conditions,which the te- 
ſtator ſuppoſed ro be poſlivle, 

- whether they ſuſpend the diſpoli- 
tion. 125 
Impoilible condit:65s negatiue make 
voyd the diſpoſition. 126 

Inceſtuous mariages, 57 

Inceſtuous perſons, whether they 
may giue any thing by their teſta- 

meits,and ro whom. 57 

Inceſtubus perions may in ſome ca- 
les bequeath ſomething to their 
inceſtuous cluldren, 

Whar Inconuenience would follow 
if viifolema treſtaments were not 
properly teſt2ments. 20 

Indifferet betwixt a wie man and an 
I41otc,may-make atcſtamct. 39 


Indited of felony, whether hee may 


make atc{tament. is 
Infants as well as others of full age, 
may be made executors, 196 

Inſanitie of minde,ſce Madnes. 

Inteſtable attiuely, by occaſion of 
any crime, is inteſtable allo paſs 
fiuely, 203 
Inuentary to be made by the tutor, 
ITE IO1 
An Inuentazic being maderhe exc- 
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14 


cutor need not to pay any legata- 
ric his wholc legacic,where there 
3s not ſufh cient to pay the reſt, 
| | 107 
No Inuentary being made , how far 
the executor is bounde to pay le. 
gacics, Es, 108 
Inucntary neceſſary. 217 
Inuentarie wherctfore neceflarie, 


217 
In the Inuentary what things are to 
be pur. .218 


Inuentaric to bee made before the 
executor meddle with the teſta- 
tors goods, 219 

Inventary indented, 219 

loyntenar whether he may bequeath 
1s part of Burgaveland, 71 

V hole Iflue is natural], not Jawfull, 
whether he is ſaid ro dic withour 
ifjuc, 161 

Whole Ifue is Jawfull, not patura!l, 
whether he be ſaid to die withour 
iflue, | Pp. 261 

The lilue, whether ir is the former, 
or ſecond husbands, when it 1s 
doubted which of them did keger 
the ſame. 165 

Ifue, whether ſhall he be deemed to 

- haue,who had children, but not 
at his death, 16 

Ifue whether ſhall he be deemed to 
have, whoſe childe is vnborne 
whe he dieth, 167 

The Iflue, ifirdie ſo ſoone as it 1s 
borne,whether ſail the fathcr be 
deemed to haue died withour il 
luc, 167 


If the Iſſue be borne dead,or die as it 
15 borne, whether ſhall the father 
be ſayde to hauc had Iſſue, folio, 

| 168 

This wordTuſt hath diucrs fienifica- 

' * LLONS. 


$ 
] uit 


Juſt oppoſed tothat which is wic- 

ked. | 5 
Iuſt,raken for full and perfe, 6 
Iſt, wt atit fignihierh in thedehni- 


tion ofa c<dicill, 12 
IO, 

Hee thar Killeth himſelfe,is inteſtas 

ble, & <8 


Kin,if the teſtator make his Kin exc- 
cutor, which of his kin 1s to bee 
admatted. 252 

Many kindes of teſtaments. 16 

Two Kinds of iudictall ſentences. 9 

Diuers Kindes of legacies NoW Con- 


, founded. I5 
Three Kindes of giftes in regarde of 
death. =o 16 
DiuersKindes of priuilcedgedteſta- 
ments, | 25 
Three Kinds of Apoſtafie, 55 
Two Kindes of Ecclcfaſticall per- 
ſons,regular and ſecular. f4 
Diwwers Kinds of conditions» 121 
Diuers Kinds of Baſtards, 193 
Diuers kinds of exccurtors 205 
Divers Kindes of cxecutors teſtas» 
mentarie. DE 


A King, whether by his teſtament he 
may beſtowe his kingdome at his 


pleaſure, 65 
Knowne or vnknowne perſons, may 
be made exccutors. 196 
L 

Landes not deuifable without wri- 
e1ng., | 23 

Lands at what age they may be de 
uiſed, : 35 
Lands are not deuifable, bur in cer- 
taine caſes, 70 
Lands holden 1n gauel kind, deui- 
{able. 70 
Landzs holden in burgage tenure 
deutſable., 17 


Lands dcuiſable to certaine yies. 7 2 
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Lands in what caſes they may be de- 
viſed by the lawes of this realm.77 
Lands deuiled, alienated, and redce= 
med,whether the lame may bee 


recouercd, 2%0 
Laſt will is a generall worde, 3 
Latt will how it is dehned It 
Latcr teſtament doth infringe the 

form cr. 263 


By the lawes Ciuill and Canon, a 
King can not giue away his king- 
dome. *. 6 

Whether by the lawes of this realm 
a King may giuc away his kings 


dome. n = iy 5 
Leaſes ate to be put into the innen-» 
taile, 213 


Legacies bequeathed by him which 
dicth intcitate,by whom they are 


to be pared, _ | 13 


Legacie what its, | 14 
Legacies proceede of liberalirie. 14 
Legacies payab!e, as well by an ad- 

miniſtretor,as by an executor, 15 


Legacies arcto be paycd out of the 


cleare goods, T1043 


Which legacie is firſte tobee paicd | 


whe there is not ſutticient goods 

ro pay cuery legacte wholie.107 

A Legacie may be giuen roor from 
a ccrtain time, or to or from an vn- 
certainerime, 172 


The Legacie, is not tranſmisfible, 


which 15 een from an vncer- 
ratne time, 172 
The Legacie whether it bee tranſ- 
* miſsble the vneertaintie being 
+ _ about the queſtion wherher, nor 
this queſtion when, 172 
The Legacic 1s not, tranſmiſsible, if 
tmequeſiion bee one!ly when , not 
nhetber, 173 
The Legac:iewhethcr itbe tran ſmut- 
hble, which is giuen after a cer> 
taine age, ; 173 
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The Legacie ſomerimes tranſmiſ- 
fible, albeir the age be ioincd ro 
the ſubſtance of the legacie. 173 

A Legacie being leftto a baſtarde, 

whether the ſame bec preſumed 
to bce left for his alimcntarion, 
58] 202 

A Legacie of wine or corne,no qui- 


titie being expreticd, whether the 


{aimebe void. ; 255 
Legacie duc , though the exccutor 
cannot,or will not yndcrtake the 
exccutorſhip. 276 
The legacie 1t it be referred ro a 
ccrtaine day. whether it begin ro 
bedue atthe death of the teſta- 
tor. 291 
The Legacic is extinguiſhed, if the 
thing bequeathed doo perith. 
292 

The Legacie is not extinguiſhed, if 
the thing bequeathed do perith 
by the negligence of the execu- 
tor. 292 
The Legacie which is generall, or 
doth confiſt in quanruitie, cannot 
periſh, 
Th? Legacie whether itbe extingiu- 
ſhed, ifthe thing bequeathed be 
not dceſtroied,bur the forme one- 

ly altered, 293 
The Legataric may. not take his 
Legacic of his owne authoritic 
IF. 

A Legatarie may not of his owne 
anthoriric take his legacic, and 
what is the reaſon. i119 
Legataries,whatremedic they hauc 


tor the obreining of their lega-- 


C125, | 119 
The Legatarie may ſometimes take 
his legacie of his owne aurhoritie, 

| | 119 
A Legazarie whether he2 may bee a 
_ warnelle, | 187 


—_ 
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Legatarie ought to bee capable of 
che legacie at the teſtators death, 
) | | 276 
Legataries by what mcanes they 
may be made incapable of chcir 
legacies. Ty 286 
A Legatarie whether he looſe his le- 
gacie,by reaſon of cnimitic be- 
twixt him and the teſtator. 286 
The Legararie loofeth his legacie 
by accuſing the teſtament of ta]- 
fitic. | 238 
The Legatarie looferh his Jegacie 
by cancelling the teſtament, 
Ez 288 
The Legataric whether he looſe his 
legacie by entring to the poſlel- 
fon without authoritie. 288 
The Legataric if hed:e atthe ſame 
inſtant when the teſtator dicth, 
whether the legacie be loſt, 289 
A Libeller cannut make a teſta- 
ment. | 53 
A liveller cannot bee executor 
2c 
Licence of the husbande maketh 
good the wiues teſtament, 47 
Licence of the husband,whether ir 
mult go before,or may concutre 
or follow the wives teſtament. 48 
Licence granted by the husband to 
the wite, whether, & when it may 
bereuoked, 48 


M 

Mad folks cannot make their teſt 2- 
ments. | 2.36 
Madnes being paſt, wh:therthe te- 
ſtament be guod. a5 
A mail man may make nis teſtamer 
betwixrt his fits, 37 
M1dnes to be proned by him which 

obieCterth the ſame. 3 
Madnes before the making of the 
tEſtament,whethcr it beprelumed 
| \n) 


ry continue. 37 
Madnes hard tobe proucd. 38 
Madnes how itmay be proued. 38 
 Madnes whether it may be proucd, 

by lingular witnefle, 38 
Madnes whether it may be proucd, 
when the witneſles yechde a ge- 
nerall reaſon oftheir knowledge. 


38 

: 3 
A Manifeſt vſurex cannot make a te- 
ſtamenr. 56 


A Manifeſt vſurer notro be buried 
in any Church or Churchyarde. 
37 

Many being appointed executors, 
. whether one may be admitred 


without the relt, 131 
M anifeſt vſurers incapable of teſta- 
mentarie benefirc, 203 


Many things to bee conſidered of 


him that. would be reſolued,whes 


ther ir were better ro accept or 
refuſe the executorſhippe. folio 
209 
Mariage though it be vnſolemne, 
yet itis a true mariage. 20 
Mariages inceſtuous. .. $7 
Mcaning, cr will of the teſtator 
chiefe goucrnour of the teſta«. 
ment. | 
The Meaning of the teſtator dih- 
gently tobe ſought,and faithfully 
ro be kepr. 9 
Meaning to be preferred: before 
words. | EY. 
Meaning not wordes to be regar- 
ded. | 116 
The meaning of the teftator to be 
preferred before the proprietic of 
vwiords in the deuile of lands,pro- 
ucd by diuers examples 718 
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waics make the diſpolition cort- 
ditionAll, 116 
Mcntion to be made in the later re- 
ftawent of the former amongeſt 


children, 29 
Militaric teſtaments vnſolemne, yet 
properly teſtaments. 20 


In Minoritie , whether a teſtament 
may be made with the authoririe 


of the tutor, - 35 

In Minority whether a ſouldier may 
make is teſtamenr. 35 
{ind and memory preſumed to be 
perfect. 37 
The mind of the teſtator giueth life 
ro the teſtament, 261 


Mixt cond:tions,whether rhey be re 


puted for accompliſhed, when it - 


dooth not ſtand by the partie, 
wherefore the ſame is not perfor= 
med, I 
Modus & conditio , how they ditter, 
137 
A Monſter being born,whether ſhal 
the patErs be 1udged to haue died 
without iſſye. 368 
Mony due for land , vhether rhe 
{ſame oughtrobe pur into the in- 
Ventarie, 223 
Or: Mortuaries. 230 


Mortuaries to be taken but in cer- 


caine Caſes, 230 
Motituaries not due where the 
moueable goods do not extend 
to ten maiks, 230 
'Mortuzcries.not duc but in places 
-whcie they have bene vied tobe 
aid- 23! 
Mothers whether they; may ape 
point tutors to theis clhijaren. 


For the Means it skill:th not where Multitude or ſcarciie of ſolemmities 


the end is regarded. 7-4 
To medle as executor whatit'is, 236 
Mcatuon of condyion dothnot al 


# 


doth not make our tetaments to 
difagre: with the former dehwitg 
of a teitamcit. 20 


te 
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He that ſtandeth Morte at the barre 
may make his teſtament of his 
lands. 54 

Mutiana Caurto , why it 1s lo, tear. 

ED med. 138 


N 
Neceſſaric. conditions , whether 
they make the difpolition condi. 


. -tfonall, 117 
- Necelloarie conditions which they 
be. 121 


O*fN-cefſarie conditions there be 
'tiwo ſorts, 121 
Nece{laric conditions doo nor fuſe 
pend the effet of the diſpolition, 
12.4 

Neceffarie conditions being other- 
wile expreſted then vnderſtoode, 
ſuſpend the diſpoſition, 24 
The neceſsitic of an inuentarie. 217 
A Negatiue condition 1s then faide 
to be accompliſhed, when it can- 
not be infringed, 139 
Notes vnaccuſtomed do-not hurt a 
reſtament ad pas cauſ7s, 30 
Nares or chatacters of a written 


6 teſtament, 190% 
| Notable goods. 222 
Nuncupatiue ticſtament what it is. 
24. 

N:ncupatiue, wherefore ſo called 

| 4 


Nuncupatiue teſtament,of what ef» 
beagic, 24 
N.:ncupatiue teſtaments when they 
be commonly made , and why 
rhen. : 24 
Nuncupatiue teſtaments made d1-_ 
UCcrs wayes. |. 24 
A Nuncupatine teſtament whether 
it loſe lus force by cancellation. 
,/ \270 

N 1mber »of witnefles need:ull or 
luttcientfor che-proote of a te- 
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ſtamenr. 
The number of witneſſes doth ſom - 
times ſupply the defett, i185 


O 
ObieRions againſt the definition of 
ourteſtaments in England. 1y 
Obſcuritic what it is., and howe it 
may be auoided. 192 
The office of a tutor dooth princi- 


pally reſpe& the perion of the pu- 


ill. 101 
The office of an executor teſtamens 
tarie wherein it doth principally 
conliſt. 217 
Office of the ordinarie 1n an ac- 


count. | 235 
Oae onely vſurarie a&t , whether ir 
make a manuteſt viurer. 56 


One alone,or mo together, may be 
appointed executors. 181 

* One of the executors may execute 
when the reſt refule. '183 
One cxecuror alone , whether hee 
may ſue or be ſued without his fel- 


lowcs. | 183 
One exccutor cannotiſue another. 
| 183 


One witneſſe ſometimes ſufficient 
for the proote of. a teſtament, 186 
One executor whethcr he may ſue 
another, | 215 
Oac executor whether he may pre- 
1udice an other. a4 
One of diuers executors may ſell 
the teſtators goods. 216 
One oncly r,ortuarie due. 231 
One and the ſame thing being be- 
queathed , firſtto one, and afttcr- 
wards to another, wheiher it may 
be wholy taken away from the for- 
mer, | 233 
The Ordinarie whether he may ap» 


point a tutor, 97 
Tac-office of a tutor ſccondarilie 
Es doth 
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doth reſpetthe good adminiſtration of to thar gortion;. * ©. © © x38 
the pupils goods, . 101 Perticuſar tormes of teſtarnents , be ſoma. * 
The Ordinary, whether he may limitacer- ny as theas be ſeuerall kindes of teſta® . 1 
taine tyme for the performance of the ments, : 188 3 
condition,  1<9 Peiticularperſons of an ynlawfall colledge = 
The Ordinary may commit adminiſtration may be executors, | 202 © 
vntill the executorſhip rake place , or af. Atthe Point of death, whether a teſtamene  _ © 
ter the execurorſhip is ended, 171 maybcthen made. 6x 54 
Oath about the inuentaric. | -220 APoore manwhether he maybe a witneſle,-:-* * 
Oath of the executor prouing the wil, 225 | - 258 + 
An other perſon cannot make my teſta- Poore if the teſtator leaue any thing to bee _ * 
rene, 2 10 piuctto the poore,which poore atc to 
Old age alone doth depriue no manof the haue the ſame. 251 
libertic of making arcſtament. . 42 By Poſlcſling the thing bequeathed of his 
An Old man childiſh cannot make his te= owne authoritie , whether the legatary 
ſtament. : 42 doolooſehis legacy. 288 
AnO!'d man which hath loſt his memory, Of Poflible conditions there bee diverſe WM 
cannot make ateſtament, 42 Kkindes. | 122. MF 
An Outlawed perſon looſeth his goods,and Poftible c6ditions, whether they do alwaigs © = 
the benefite of the lawe- 59 ſyſpendtheeffe of the diſpoſition, 127 +. a8 
An Outlawed -perſon, whether hee may Poſteriority preſumed, for that teſtamene "Mil: 
make his teſtamenr. _ $9 whichis among childrens | 29 vo. 
AnOutlawed perſon doth ſomtimes forfeir The Power of parents in aſſigning tutors ta 4 lah 
his lands, as well as his goods, 59 their children. | gs - tt: 
An Outlawed perſon . may make his teſta- The Power of Gardians, 99. 
ment of his lands not forfeited. 59 Preciſe obleruation of the condition ina te= Wd 
An Outlawed perſon,may aſligne tutors te- ftament(ad pias cauſas)notneceſlary, \3x 
' ſamentcary to his children. 59 Of the Prerogatiue of either Archbiſhop, 
An Outlawcd perſon may make his teſta- 221 
ment, when there is ſome crrour inthe Ifthe Prince giue goods to the executor of 
writ, 59 anoutlawedperſon , whether he be ther» - 
An Outlawed perſon . whether he may bee by chargeable with the paiment of lega»' } 
EXCcutor, 198 - cics,ashauing aflets, $9.4 
P The Prince though he die before the reſta» ; 
. tor, his Fay may obtaine the lega- 
Of Paying part of the teſtators debts, & re« cie, 290: 
t ceauing an acquittice for the whole, 2zzo The Prince may fruſtrate the gifte or teſta» 
Peculiar to a writren teſtament. 23 mentof the villaine at any time. 44. © 
A Perfe&dehinitis,profitable ro many pur- Priviledged teſtaments,what they be. 24 
oles. | 5 Princledged,wherefore ſo called, 24-8 


Euery Perfc& wilis not a perfect teſtameEr,7- Of Priuiſedged teſtaments divers kinds. 2F "© = 
Eucry Perſon may make ateſtament,which Whar Priuiledges,Diuines and Lawiers cn- * "a 


its not prohibited, 34 © toy,concerning their teſtaments, 28. . &P 

Whar Perſons are prohibited ro make a te- Whar Priuiledges Souldiers cnioy, in mas ; 7s 

ſtament, 34 Kkingtheirteſtaments, | ON 28 0 
Perticular executor may meddle with no Whar Priniledges belong to the teſtarrents." a; if 
more then is alotted vnto him,and theres amongſt reſtarors children, ' ©. . +: 29 *; 7p 2h 


fore no further charged , but accordipg Priwledge of A irbe pecuBar, - 5 1 
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*” *to the fathers t:ſtament amongſt his 


children. _ 29 
Priviicdges of a teſtament, ad pas earſas, 
what they be. - 30 


Pciuiledges (belonging to a military teſta« 
ment , oram6z1t children; whether they 
belong to ateſtament a1 pas cauſas, ZI 

Priuitedgedteſtaments being foiid witzout 
date, which is preſumed ro be later. 3! 

A Prilonzr , whether hee may make a teſta- 
ment. 46 

Probation of reſtaments belongerh to the 
Biſhop of the dioces where the teſtator 
dwellcth. 221 

Probation of teſtamentes, ſometime b. 1on- 
gcrth ro other then ro the Biſhop. 221 

Probarion of teſtainents,to be made by the 
EXCcurour, | 222 


- Probatton of the reſtaments to be made af- 


ter the dc arh of the teſtator , not before. 

| 223 

Prodigall perſcns , whether they be incefta- 
ble. | 60 
Prochein Amie,accomprable to the watde af- 
ter his full age. 99 


BE. Prohibition of the firſt mariage , more odi- 


© Is 
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ous th:n the ſecond 150 
Prohibition of 3licnation, ſomerimes to be 
obſerucd as lawtull, ſometimes not. 154 
Prohibition with a cauſe lawful]. 154 
Proofe of making the teſtamenr,to be made 


- either by witneſſes,or by writing. 185 


. Provofe requiſite in making an accompr.2 34 
Proreſtationof feare by the teſtator , whe- 
ther it be a ſufficicnt provfc of feare or 


nor, js 242 
- A Pure appointment of an executor, whar 
its, | II4 


RV. 
Ofthe Quantitie of lands deuiſable. 103 
Of the Quantitic of goods and cartels de- 


 viſab'e, 104 
What Quantitic of goods is due to the wife 
and children, I04 


A Quantitic bequeathed firſtro one, and at- 
terwards to an other, whether this be an 
ademprionos tranſlation of the former 
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legacy, - F- +708 
Whether'a Queene may make her teſta« 
ment. | 48 
Queſtions about the tuition of children. 5F 
Queſtions abour conditions. 126 
Queſtions about accepting or reſuling of 
the execut>rſhip. = 208 
Queſtions about the making of an Inuen- 
ral. = 217 
Queſtions about the probation of reſta- 
ments; 221 
Queſtions about the paiment of debts and 
legacies, | 228 
Qucſtions about accoumpts. 232 


Queſtions abour claules derogatory. ws 


Rare is that definition , which can not be 0+ 
verthrowne, 4 
'Of R-alon dceſtiture caynor make a teſtas» 
ment. 3 
Reatons tending to this purpoſe,that aKing 


may by his teſtament m:ke away his . 


kingdome, | 66 
A Rcſonable part, whether itbe due rothe 
wite and children, when there is no cu- 
tome, | 105 
The Reaſon of the Jawe,which leaueth all to 
the diſpoſition of the tcſtator, 106 
Thc Realon of the cuſtome,whereby the li- 
bertie of the teftator is reſtrained. 166 
Reaſons wherefore executors are accomp- 
fable. - o 232 
Retcrring of the reſtators will , to an others 
will, ſometimes lawful, 148 
By Retulal before the ordinary,whether the 
coexecutor be excluded. * = 39 
By Refuſall ofthe executorſhip, the ordina- 
ry hath powers to commit adminiſtratis 


on, 208 
By Refuſall of the execurorſhip,whether the 
executor looſc his legacy, 208 
After Retuſall, whether the execuror may 
meddle as executor, | 216 
Regular perſons, E4 


Religions perſons c6pared to dead men. &4 
Religious perſons compared to bond me.64 
What Remedic the creditors & legataries 
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haue during the ſuſpence of the con- 
dition of the executorthip. 169 
Kcntes, whether they may be recoucred 


by the executor, = 211 


The Relidue of the teſtators goods, whe- 
ther the executor may conuert to his 
owne vie. 214 


Refidue of the reſtators goods to bee di- 


tributed. 235 
Reſolucd to refuſe the executorſhip,muſt 
not meddle as executor, 235 
Of Reuocations, ſome be generall, ſome 
ſpeciall, ſome fingular. 266 
Reuocartion generall » What it worketh, 
266 


Reuocation ſpecial, whar it worketh. 266 
Reuocation {ingular , what it worketh. 


267 


Reuoked, by what means may thar reſta- 
ment be, wherein 4s a ſpeciall clauſe 
derogatorie circatcribed with certein 
limits. 267 

Reuoke his teſtamer may eucry one. 268 

Reuocation of a mans teſtament 1s not 
preſumed. 268 

Reuocation ſometimes preſumed. 269g 

Rigor of the Ciuill Iawe, concerning te- 


ſttaments. 17 
The Rigor of the Ciuill lawe 1uſty refor- 
med, 17 

S 


Secular cclarkes. 


Sentence, what it ſigniherh, 7 
Sentences iudiciall of two ſortes. 9 
Sentence,how it differcth from this word 
diſpulition. T0 
A ſimple legacy beginneth to be due at 
the death of the tc ſtator. 289 
Several fortes of ſcntences, have ſeueral] 
eftes. | 7 
How a teſtament ditfercth: from other 
Sentences. | 10 
A Slaue,whar heis. 43 


A Slaue cannot make ateſtament. 43 
A Slauc hath nothing o; lus owne, 43 


LI 


The Table. 
A Sodomire who, © | £3 
A Sodomite cannot make a reſtamentr.58 
He that hath ſworne not to mak: a retia- 

ment, whether hce may make a teſta- 

ment, | $0 
Solemne teſtamentes not vicd in Eng- 
land. 17 
Whar Solemnities are requiſite in our 

Englith teſtaments. 6 
Souldiers, wherefore they enioy ſo great 

prtui'edges about their te!laments.2F 


Soldiers,wnerin are they priuiledged c6- 
cerning theirteſtaments. 25 


Souldiers priuiledged, not onely in re- - 


{peCt of their owne pertons,bur others 


alſo. | 26 
Souldiers priuiledpged in reſpeR of ſolem- 
nities teftamentary. 26 


Souldiers priuiledged in reſpe& of the 


- ſubſtance or forme of ateſtament. 26 / 
Three fortes of Souldicrs , 26 


Souldiers armed. 26 
Souldier during minoritie, whether he 
may make ateſtament. 


35 
A Ship being bequeathed,& the ſame af- 


terwards alrered and renewed, the le- 


gacy is extinguiſhed , | 278 
Studie & pratile of the law, profitable to 
the common wealth, _T. 27 
A Stranger, whether he may appoint a 
tutor to an others child, 97 
Subſtitutions of diuers kindes. 177 


Subſtitutions haue ſundry effes. 177 


Ez Fbe Subſtiture executor is not to be ad- 


mitted,ſolong as he which is inſtitus 
ted in the firſt degree may bee execu- 
tor, 178 
The firſt Subſtitute being repelled, whe- 
ther the reſtbe repel.ed hkewiſe, 178 
The Subſliture is not alwaies excluded 
- bythe admiſtion of the executor firlt 
 1nſtitured., 178 


The Subſtitute ovght to ſucceede in that 


part and quaarity, wh:ch was aſsigned 
ro the former executor. | 179 


Suſficiency of goods, whether it be pre» 


ſumcd, 221 
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Teſtament and laſt will, haue diuers defi- 


' nitions. 3 
This word Teſtament is ſometimes taken 
ina generall ſignification , ſometimes 
inaſpeciall, 2 
This word Teſtament 'taken, generally, 

doth nor differ from a laſt will: 3 

A Teſtam-nt taken ſpecialy, or accor- 
| dingto definition, is bur one Kinde of 


| Jaſt will. | 3 

A Teſtament wharitis. 3 
Teſtaments muſt be 1uſt. 5 
 T: iments muſtbe perfeR.. 6 


What maketh a Teſtament to differ from 
other kinds of lait willes. 7 


The Teſtament not to be referred to'an 


others will, + - 10 


| The Teſtament of no force, vnrill the te- 


ſtator be dead. | 10 
Teſtaments amongſt chi!dren vnpertect, 
yet properly teſtaments. 20 
Teſtaments, whe they be properly ſo cal- 
led. 21 
Teſtamenrs fauourably expounded. 24 
Teſtaments amongft children wir at 1s, 
23 


© Teftarhents amongſt children, preſumed 


to be laſt. " "UP 
Two Tcſtamentes appearing, and no 
proofe which 1s fit or laſt, both are 

_ yaid, | 29 
Tcitament,ad pias cauſz5,whatitis. 30 
Two Teſtaments priuiledged found wich 
out date, which is preſumed to be the 


latzr. - I 
Teſtament may be made by any perſo 
whuch is nor forbidden. 34 


Teſtament made in minority , whether it | 


be good if che reftator luc vatull hee 
come to Jawfull ape. 35 
Tcitament made during the time of mad- 
nes , whether it be good when the te = 
ſtator is come to humlſelfe. 36 
Teſtament made by a lunartike perſon, 
whether ig be preſumed to haue bene 
made durmg hys: or not, 33 
X be madc by 
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him which. is atthe very point of deth, 
| Gt 


Teſtamentsto be prooucd before the or- 


dinary. : S210 
Teſtaments looſe their force 2, waies.23 9 
Tcſtaments, by what means they be y01d 
from the beginning. = 2:9 
Teſtaments being good ar the brſt , by 
what meanes they become yoid after- 
wards. . |: 239 
Teſtament made by force, whether ite 
void ipſo inre, 241 
Teſtawent conhrmed after fearc paſt, 
whether it be good. 241 
Teſtament made by feare is good, ſauing 
in fauour of the author of his feare. 


241 
Teſtament made in fauour of children,is 
preſumed tobe later. 256 


Teitament adfias cauſas,is preſumed later 
then others to prophanc vſes, 256 
Which Teſtament is preſumed later , the 
ene made ad pias Cauſas,the other inter 
Libercs. 257 
The Teſtament improperly tearmed Ca- 
ptious, which is referred to the will of 


an other, | 147 
The Teſtator muſt be /u; inr;7, 10 
Teſtaror art what age he may deuiſe lids. 

| | 35 


Teſtator,ar » hat agc he may make a te+ 
ſtament of his goods. 

The Teſtarors will may notdcpend of an 
other mans wil,and what is the reason 
thercof, 147 

The Teſtator may referre his will to an- 
others willioyned with a fa&. 143 

The Teſtator whether he may die partly 
reſtare,partly inteſtate. | 171 

Fhe Teltator may omit or exclude his 

own ch114,& mzke others exccutors.r55 

The Teſtator may bequeath ſometimes 
all, ſowetimes halte, ſometimes the 
thid part of his goods, 104 

Things diſcending tothe heire, and not 
to the executor not deuiſeable, gz 

Tranſ{Jation of Jegacies,whar itis, 281 

Whether 
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Whether euerie Tranſlation do include Villaine compared to him that is 4ſaps. © | . 4 


FS 
, 


6r an ademption of the legacie. 28 wnusGlebe. Er 2 
DOI= Tranſlation of legacics doth not alwa.cs A Villaine whether he may make ateſta® * 
20 include ademp-rion, | 282, n mentorno. - | 44 © 
39 In Tranſlation of legactes, whether the A Villaivs whatſceuer he hath, his lord *s 
21d charge impoſed on the firſt legatarie may take it from hin:, | 44 ih 
39 be transferred to the ſec6d legatarie, A Villaines reſtament,whetherit may be " i 
by 2532 mad: void by his lord, | 44 =. 
Jo Trattors or fellons cannot be executors. A Villaine being executor may, meke his: i oe 
39 199 teſtament. 45 1 
be | I raitors be inteſtable, 52 AVilaine executor may maiarain 2ct10n 18 
an | Trairocs inteſtable from the time of the |, againtt his lord. 45 - 8 
N, crime committed. | . $3 VIpianlmed long vefore Iuſtinian- 13. FLY 
41 A Traitor pardoned and reſtored, may Volun'artic conditions are to be obſer ; 
ng # may make a teſtament. \ '53 uedprecilely. Lo 129 

re. Futors by whom they may be appoin- Vnaduiſed ſpeeches make not a teſta- / 

41 ted. 96 ment. &--- 5 - Toy 
Jls Tutors who may be appointed, ' 9f Vnaccuſtomed notes donot hurca teſtas* 
56 Tutors to whom th2zy may be appointed , © mentad pias caufas. _ -.,& RA 
er. BW: h . 93 An vncertaine perſon cannot be made” 
| A Tutor cannot be aſſigned to-him that executor, | 203 | - _- 
he | isin ward. 93 Vncertaintic manifold, 248 

rey Tutors may be appointed fimplic orcon- Vacertainric of the perſon, whether it 

57 dittonally, 99 deſtroy thediipol:ton. 249 - 

"a- Tutors whether they oughtto enter into Yncertaintic by reafon there be diuers 

of bond for the performance of their of- petſons of one name, maketh yoid the 

47 fice. | "101 {\Adiſpoſition. +, 350 

10 Tutorſhip ended by diners meancs. 1102 Vncertaintie vnhurtfull,if the teſtators 

Is, Turorſhip ended 1n reſpe& of ſufficient mcaning be certaine. 250 

Ty age of the pup!l). 102 Vncerteintic doth not hinder the diſpoſt. 

= Tutorſhip ended ſometimes in reſpet of tion a pias canſas. | 25k 

35 the tutor himſelfe. | 162 Vncertaine by reaſon of alternati.e 

an Tutorthip ended in reſpe& of the forme jpeech vohurefull, 252 

TJ: of the tuition, 103 Vacertaintie by reaſon of generalitie in 

47 . Tworteſtaments primiledged found with= the thing bequeathed, whether it de» ©» 3 

n- outdate, which is preſumed tobe the ftroy the giſpofition. 254 > 

43 lacer; * 31 Vncertaine teſtaments preſerued from: S 

ly Two witneſſes needful, and two ſufficient deſtruQtion by the cquitie otche Jawes 

77 for the proofe of a tcſtamenr, is5 Ecclefiaſticall. - 255 

is Time of the crime committed, 53 Vncertaintie about the date of two tefia- 

55 | Whattime hath the executor to conſuls mcnts,maketh both voice, 256 

ey whether he will take or refuſe the exe- Vniuſt things aot to be commanded by 

ie FF _ - cutorſhip. | 216 thereſtacor, F 

"4 Time foc maxing an inuentarie., 219 V niuerſall executor may emer to all 

a] | the teſtators goods and catiels, and. 

; V 9 therefore chargeable with the, pay- * 

31 Vaine feare hindzrezh not the teſtament = m3ynrof all his devts, 

_ | 


241 


At Valawfull Colledge cannot be exe. 


- ,CUTcor, 202 
An Vnlawſull Colledge, when iris fo re- 
pure 202 
Vnpertece is the teſtament by two 
MCACCESs 6 
Voperfctt in reſp:& of ſolcrinitie, folio 
6 
VnperfcQ in reſpeRof will. - | 6 
Vnpriui:edged reſtaments what they are. 
32 
Of Vnperfc teſtaments there, Le rwo 
ſorts, | | 257 
VnperteR in reſpc& of ſolemnitie, whe- 
ther the teſtament be void. | 257 
Vnperfe&in retpett of will, whether the 
tcſtameat be void. 258 
Vnpertc& inreſpet of will, the teſtamee 
* maybeby diucrs meanes. 258 


F An urea oofiomenc is yoide by the 


Ciul law. _ 258 
An VoperfeRt teſtament ed pins carſas,bee 
- ng vaperfeR&in reſpect of will , whe- 
ther it be voidc. 258 
Ynpertc@ i in reſpe@t of will,the teſtament 
45 not byreſcruation of ſome thing to 


' be add-d. 29 
Vatolemne teſtament, what it is. 18 
An voſolemne teſtament, if it were not 

| properly atcſtam; _ what inconue- 
nience wou!d follo 20 
Viurcr manif<it , a5 San make a teſta- 

ment, 56 
Euery V-lurer i 15 not ateſtables 56 
A manifeſt Viurer,who is. 56 


Whether he te an Viurer which lendeth 
for gaine,, but dooth not recciue any 
more then the principall. [4/46 

An Vlurer is nor ales in England, 
- anleſie he take abouc ten inthe bun- 
dred for a yeares forbcarance, or aſter 
that rates - 56 

Vſurichow it 15 ed in England 56 

Vſurer manifeſt not ro be buried in any 

Church or Churchyard. 


| "ſurer manifeſt, incapable of any 2 


Cog benclne. 203 - 
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Vulgar forme of prouing reftaments, ” 


w 
The wardſhrp of a child that hath lands, 
who thall haue, g8 
Of Wards the hard eſtare, gov 


AJl Wards arc not lubic& to the like m_ 
ditions, 

The Wardſhip of an infant hauing bands 
in ſoccageto whom it belongeth. 9g 


Wardſhip ended by d:ucrs meanes, 102. 


The Witc cannot make her teſtamenr of 
Jands though her husband conſent. 47 
The Wives teſtament , wherher it bee 
good aftcr the death of hir husbande. 
| 47 
The Wiues teſtament of lands ſomtimes 
good in law, notwithſtanding the co- 
uerture, | 
The Wife cannot make hir teſtament of 
goods without hir husbandes licenſe, 
and why. 47 
The Wife may in ſun.e caſes make hir 
teſtament without hir husbandcs li- 
cenſe, 43 
The Wife may make hir teſtament of a 
thing in aftivn whercof her husband 
was neuer policfled. $2 :-+ 48 
A Wife executrix may make an executor 
without hir husban ds licenle, 48 
A Wife executrix cannot i Wi away the 
teſtators goods by hir will, 49 
A VVitc both exccurrix ond legataric, 
cannot make -a teſtament of thax 
which ſhe did accepr,nor as cxecutrix, 
but as Icgararie, 49 
A VVife execurtrix and Iegatarie,w herher 
ſhall ſhe be deemed to haue accepted 
the teſtators goods as cxecutrix, or as 
legataric, | 59 
A wife wherefore may ſhe not make hir 
reſtament of that which ſhe did accepr 
as legatarie, 43 


 AVVife licenſed to make hir teſtament, 


whether ſhe may make any mo willes 
but one, ' 50 
Of 


V 
V 


wW 


Of a Wife Execurrix, 215 
The Will of the teſtator chieke gouernor 
of the teſtament. 


Wiles arc tobe fauourably jncceptvens 


; 193 * 


Witneſſes to ahe number of ſeuen,where- 
fore they were exaQed rather in teſta» 
ments then in other acts. 17 

Witnefles two or three ſufficient by the 

law of God, .48 
Wirnetſes whether they are ro be requi- 
xcd in the making ofa teſtament. 19 
Witneſſes nor priuy-to the contents. 33 

| Wirnelles whether they be necellary in a 
reſtament amongſt children, 29 
Witnelles multbe learned when they do 
not know the contents of the wil. 23 

Wirnelles depoling that the teſtator was 
of ſound minde and memory,to be pre 


ferred before thoſe which depoſe the 


contrary. 38 
A Waitnes cuery one may be,which is nut 
forbidden. 186 


The Witneſſes nor being greater then all 
exception, whether the number may 
ſupply the defeR. 96 
Witneſſes no greater then all exception 
inthree reſpects. 136 
Witneſſes are ſomctimes excluded for 
theirdiſhoneſty. 197 
Witnefles ſometimes excluded for want 
of 11dgement, 187 
Witnelles ſometime excluded for affe&10 
1 87 

Witneſſes wherher they be always nece{- 

ſfaryina writen will. 19! 
A Woman couert cannot make a tcſta- 
ment of her lands. | K] 

A Womans reftament made beforc mar- 
riage,whetherit be good if ſhe dy du- 

. ring the couerture, 47 

A Woman whether ſhe may be a witnes, 

187 

Women as wel as men may be executors 

195 
This wordreſtament what it ſignificth, 3 
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This Word laſt will whati AS 3 
This Word Iuſt,whatit G ienfie Sx; 07.0 
This VVord luſt,caken forful and perfe, ® ©? 

- x 

This VVard Senteiſls; hath many ſigni 
fications, 7 
VVards vnaduiſed!y ſpoken , make not a | 
teſtament. 8 SL 
The VVordes of the teſtator are nor ſo ... AW 
greatly robe regarded as his will 29 | 
meaning. + 2.11 
Thc:fe VVords lawful) andiuſt , how os 4,8 
_ differ. 2 "oi = if 
Thete VVords diſpoſition and ſentence, > ah 
how ehey differ; . I! 
This word codicill what it fignifeth, 123 
This wocd Tuſt, whartit figmtieth in the de. 
finition of a codicill. 12 
V Vords vyithout mcaning are of no force 
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116 Tn : 
By vvhat VVords the diſpoſition 3s made +8 | 
conditional). 12r WD - 


Ofthe VVords and ſentences of a vyrittE 
teſtament, 290 * 
VVriting neceffary in the deuiſe of Jands, :: 2 
| hes | 
VVrieten teſtament yrhatiris, , "7 
Writing after the makiog of the reftarate A . ff 
yvhether ir do make it a yvritten icfta=s- : 
nicne. & - = 
A VVritten teſtament hath ſome things 
peculiar to it (clfe. 23 
VVithour vvriting , the deuiſe of lands is AY | 
not good, 23 as "Y 
A VVruren Teſtament may be proued, 
though the vvitnelles be nor ptiuyto 
the contents. 23 
VVhatis tobe obſerucd in written telta= 
ments, vvhere the witnelles are not 
privy to the contents. . 23 
A VVritten teſtament, in yvhat manner 
of tufte it ought to be written, 190 
AVVritten eetamenr, in vyhat lauguage 
1r ought tobe vvrirten. 190 
AV Vriccen teſtament, in yhathandie 
ought to be vvritten, ' 199 
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| Dlira dee ugh __— _ 7 amen goo. ” 
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| Veares 21.requiſic forthe deniſe of lands. Fl '» 
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